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HORSEFIELD v. ADAMS AND KNAPP. 


1. If one is unlawfully ejected by means of a writ of restitution, in a suit to 
which he is neither a party or privy, this furnishes no justification for him 
to forcibly’ eject him whovis thus invested with the possession. The rem- 
edy is to sue the sheriff or party for the forcible entry. 

2. In a suit for a forcible entry, where the defengant pleads not guilty, the 
issue is upon the deféndant’s forcible entry—therefore records of other 
suits, between other parties, with respect to the property or possession are 

* prima facie irrelevant. To show a relevancy, the privity or connection 
between the parties to the records and those before the court should first 
be suggested or shown. 

3. When charges asked for appear'to have no connection with the fact in 
issue, their application must be shown by setting out the evidence, other- 
wise the’presumption arises that the court properly refused them for irrele- 
vancy. 

4, Quere? Whether one ejected in 1841, under process to which he was nei- 
ther party or privy, ¢an be prevented from regaining his possession by suit 
commenced within the proper time, by contests between the party evicting 
him and other persons for the possession, 


Writ of Error to the Circuit Court of Mobile. 


Tus is a suit for forcible entry, commenced before a jus- 
tice of the peace, by Horsefield, against Adams and Knapp, 
and by them removed to the Circuit Court by certiorari. 
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10 ALABAMA. 
Horsefield v. Adams 
At the ‘trial before the justice +witnesses having 7: 
amined, the defendants offered in evi idepce the. record of the 
_ suit Doe on the demise of Walkerv.4 Bebec e, Etter, Brown and 
Hall, the writ of possession it oe ‘sheriff’ s return by 
which he put Daniel Chandler n ssession, and turned 
Horsefield out: Also, the proceedings i in the Cifeuit Court, 
under which a second writ of possession was issued frem said 
court to put Hilliard in possession. These records were of- 
fered, not for the purpose of showing. title, but to sever the 
identity between the defendants a Chandler, ‘but were re- 
jected by the justice as irrele ecause 
Horsefield was not a party’or-pr 
The defendants offered i in evac 
to Henry Etter, in 1838, to. show 
ises by Bebee at that time. hiss rejected da irrelevant, 
Horsefield not being a party to the transacti 
session of the premises at that time not being question. 
The defendants also offered the record of the suit, Hofse- 
field v. Chandler, before a bee the writ of restitution 
in that case, under which Hor ‘sefield. was pat in possession, in 
December, 1844. This was objegter jeby the complainant, 
and the objection sustained, on t ind the record had no 


connection with th@€ause on trial. 
The defendants also offered in evidence, a notice to gnit a 


of the premises described in this complaint, addressed to 
J. A. Campbell, Daniel Chandler, Reuben Barnes, James Bar- 
ry and Robert Ellis, dated July 30th, 1841, signed by Horse- 
field, and indicating the penalty of a suit for forcible entry. 
This was objected to by the complainant, and the objection 
sustained on the ground, that it appeared from the evidence 
that the notice and signature were not in the hand-writing of 
Horsefield, but were in the writing of one Wilkins, ands no 
proof was offered that Wilkins was authorized to write or 
give said notice for Horséfield, and further, that the notice was 
indorsed as being a copy. 

The Justice gave the following charges: . 

1. If the jury believe that the complainant was in the peace- 
able and quiet possession of the premises described in the 
complaint, and was forcibly turned out of the same, by the 
defendants, or by persons acting under them, and that he is 
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JUNE TERM, 1846. oa 
—* Horsefield v. Adams aaainapp. 
kept Out of possession By *them, or their agents, the jury 
should filid the defendants’ guilty. ‘That'Horsefield was dis- 
acti “by the sheriff, byivirtue of a writ of restitution un- 
judgment to whic 1 Hol hi ld was nota party, or privy, 
9 defence. : 
- That if the sheriff turned a party out of pom. 
not a patty or privy to the judgment on which thé writ 
ion was issued, under which he acted, it is no justi- 
fication to parties present demanding of him the possession 
in acase of forcible entry and detainer ca such parties. 


defendants asked. hy hee c F 





















3 That if the jadgme: field, vat Chan- 
dler, did not aut jorize | ito! eject Adan’ ‘and Knapp, then 
the.act of Adams and’ ni p afterwards, did not make them 
guilty of a forcible entry. ~ 


the } jury was ‘Satisfied, that when Campbell and 
ssessed Horsefield, in 1841, he did an act 
whith was not authorizéd by Hilliard or the defensin: then 
the'j ent of Horsefield’ against Chandler for that act was 
not binding on the defer . soas to authorize Horsefield 
to eject them by his writ of possession. 

5. If these defendants ‘were not. parties, directly or indirect- 
ly. to Horsefield’s suit, ‘the judgment does not bind them, nor 
could theswrit,of restitution eject them—it could eject only 
‘Chandler, and those in privity with him. 

6. Tf Horsefield was a joint tenant with, or seryant of Be- 
be@,.then it was not necessary for notice in the ejectment of 
Hilliar&to be served on Horsefield. * 

7. IfHorsefield unlawfully ejected the defendants, it would 
not Be a forcible entry for the defendants afterwards to eject 
him in any manner that did not constitute a breach of thé 
pedice. 

8. That if the sheriff put Horsefield in possession, and 
turned Hilliard out, at the request of Horsefield, the latter was 
guilty of a $date entry.if Hilliard was not a party. 

9. That if Horsefield was so guilty of a forcible entry and 
detainer, he has no right to recover in this action. 

These several charges were refused, as not pertinent,.and 
irrelevant to the case under examination. 


WM. That if 










































12 
The defendants exeept 
the court, and also to the 
After the removal of the 
fendants applied for‘and : 


justice. to send up an; amet 
be , So as to show Wha 
jury. in writ issued, and the 
sent up a complete record in obe 
and could make it no miore ae Wo, 
ceedings toamend the A. appeartinet 






a motion 
the files which # 3 
for the plaintiff con: nsents that certain records ; 
transcript, shall be consideredsas returned by rk of the 
Circuit Court of Mobile, in wae ver to from this 
court, to send up an amended “Feeord. as fé)" 
lows: ey. $. 
. 1. The record of a suit’ Doeex dem G. 
‘R. Bebee, HenrysBtter, D 
ment 27 May, 1841. Hab. fat, po: 41, re 
on the 24th July, that on that dé uted by 
ting the ggg ’s aftornéy in pOssessio! at part of the 
premises 6ecupied by Henry Etter and Joh ‘ , 

2. The record of a suit before a justice fom for ai entry 
by John Horsefield v. J. A. Campbell and D. Chan com-- ¢ 


menced 10@August, 1841.. In this there was a veil for 
the plaintiff, but the cause was ind tit redox by certiorari issted 
the 1st September, 1841,"an record shows 
tion of the cause. ~*~ d 
i 3. The record of an ejectmenty it, Doe ex de 
v. Bebee, commenced against him’and Hetiry Etter ih Octo- 
ber 1838. Judgment against Bebee, at Spring term, 1941. 
Hab. fac. poss. issued 24.June, 1841, returried exgputed on 
the 13th August, by putting Daniel Chandler in possession. 
An alias Hab. fac. poss. was issué@ the 12th Juge, 1843, 
and “a the setting aside of the return to th® former writ. 
This alias is returned executed 24th February, 1844, by put- 
ting A. Knapp in possession, by the direetion of J. F. Adams 
the plaintiff ’s attorney. 

4. The record of a second suit commenced for a forcible 
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- yu pment was ren- 
ution issued 28th 
was put byg@the 

ecember, 1844, 

| ed fro ice 
L na . J. Jude, A 
utc 31st Dec bers 1844, 








alr, 





se as having erred 

h charge ested by the defend- 
ated inthis report, ) reversed t 

= 4 

ec as exror in this court. 



















Te ae 
iff-in*error, insisted the judg- 
eafinot be sustained on the ground 


| owing, points to a a judg- 


records certainly were not prima facie competent, 















1. T 
jothting is disclosed by the excepting party to show in 


they were relevant. [Innerarity v. Byrne, 8 Por- 


ter, 176.] 

7 charges given ies os: conformity with previ- 
ions of this court. trong v. Betts, 8 Por. 57.] 
ose refused ~weré, prima facie irrelevant. a the 

antyWe the excepting at to show error, the cou ill tot 

er it. [Knapp v. McBride, 7 Ala. Rep. 29.] But those 
i refer, more’ orsless to the title, and to the fact of a 
foftner isturbance of possession, Which cannot be inquired 

int6. [Cunningham VgGreen, 3 Ala. Rep. 129; Clark v. 

Stringfellow, 4 Ib. 353.) . 

4,. Under ‘process in possessory suits the sherifffend par- 
ties aiding him, are trespassers, if they evict other than q par- 
ty‘or privy. [Clifton v. Grayson, 2 Stewart, 412; Chiles v. 
Stephens, 1 Marsh. 333.] 
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“J. F. ‘Abas and & 
. A forcible ert 
evicting individu 








the justice’ 
Lyle, 4 Ala. i 

2. The records: offered t ‘the defen 
thé plaintifi@btained ‘hi posses on by 
the defendafits Bie lacalaaaiad 
ly regained their Posssanaiammal mer. Ta 
this right, is to také tion. The 


cords were also propép evidenced the ti hd fact of : 
ion, and under hom, th es held.@ff Phil. Ev. 


3. Itis in this view the jus 


which took gon @ jury the 3 i 
. -. 
















field come in ssiony lj 
into the record to see that no OM 
of fact; onthe 30th December, 1 | 
were exetmied by the attornment of thé tenants, this fact 
would be equally conclusive. [Kirchwall v. Ambler, 7 J.4. 


M. 626.] - 
2. our statutes on the’ )- 


are examined, we ythitik 
e point on which the © 







GOLDTHWAITE, J.—1. 
ject of forcible entry an 
there ean be but‘one opini 
cuit Court reversed the judgment of the gUStice. 
ifitended"to give a summary med erre th possession 
of real estate is intruded upon ibly, orpwhere,: after, 
peaceable entry, the possession is defained it fat Way i 
the person upon whom th@ntry wagsmade. ‘The possession 
at the time of intrusion, is the onlygmatter which is, perthit- 
ted to be the subject of igvestigation. All questions as to 
the ultifilate title or as to the right of possession, as distin- 

guished from the actual possession are excluded from the ju- 

ry. [Dig. 250, § 1, 2,3, 5, 20.) The statutes do not: take 

away the right of a party to protect his posséssion but the 
* 















, 1846 » 
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pwiraet 


ye first section of the 
@. [Dig. 25 $ 
try sub-modo, 
ast ititute a forcibleen- 
d not contént with thus g the possession, im- 
iediately afterwards declares, th henever the entry islaw- 
i ee ae id unlawfully, and with 
str ,or- Weapons, Or Violence, or menac 
&el &e. it ‘shall bo & a forcible detainer. [Dig. 251, $ if} 
Whether this was. intended to"@tiable any one whose pos- 
session is intruded on ‘without foree, to consider.the intruder 
as a forcible detainer of the posse: pons: after his refusal to 
permit. the party to re-€fiter pe caceat ‘ 


need not decide at this time, oe ot invo 






































~ ever this may be, it is evident ee object of the statute 


is to maiintaiithe party having the actual possession, against 
the entry of.one whosevright of possession, or of re-entry has 
not been conceded by him... If a party was- pérmitted to re- 
enter by force, for the eason that he himself had previously 
wilawfully ejected, there would be an end to all. resort 
to law, and @ in such crses the strongest would prevail. If 
the defendants can assume that the complainant is a trespas- 
ser, why should not he, ip his turn, assume, or prove, that 
they or somebody €lse trespassed on him? And if so, where 
ds the investigation toend? ‘To make this view clear, it is 
negessary only to look at the records. The plaintiff was 
turned out of possession i 1841, under a writ of Hab. fac. 
poss. to which he was not é a party, and is not shown to be a 
privy; at the suit of Walker. “Whilst he is"suing to regain 
the possession from which he has been expelled, Hilliard, or 
ratherthe defendants, were put in possession undef’a writ,to 
which, as before, the plaintiff is not a party, and is not shown 
td.be a privy4. When he was again put in possession, on the 
3ist December, 1844, by the writof restitution against Chan- 
dler, we are not prepared to say, either that the defendants: 
were, or were not, in law, such privies in estate as made the 
entry lawful and proper as to them; but we entertain no 
question that their possession was so disturbed and ended, as 
not to be lawfully regained by their own forcible act. 

























nection Wetw: 



















| _ for'hi under th 
field, or against E . * efiele ‘ot duetiane ting hag; or by 
prick other ae ceed) nivalerit to a sul [Chiles v. Ste- 


, 4 Ald. Rep. 592.] 
that if Horsefield 









ns, 1. Marsh. 3 
Oe 
pre / oe Sg Se a ie 
oa tS . 
oe 
a Pe P 











on. for them to eject him nn 
force used did not extend tome breach of aa oko » The re- 
verse of this proposition; as charged Be: the justice of the 































peace, and the Cireuit wa erred i versing his judgment _ 
on this ground. ~ 

2. As the ground for reversing the j ray of the justice 
cannot be sustained, the whole record, covered by 
the assignments of error in the Circuit Cour, ‘opened, and 
we must inquire whether the records..o were: relevant 


to the point in issue. This was; that,th he. efendants forci- 
bly entered on the plaintiff on the 31st, of - ecember, 1844. 
To show they did not so. enter, the record “the forcible en- 
try suit between Hilliard, Jude, Carr and Ketchum, would 
have been relevant, if they had proposed to show that the 
plaintiff was in privity with the deferidants to that suit, or 
any of them, but prima facie the record itself was iedaleant. 
without this connection being suggested. This connection,» 
however, was not pretended, but this, as well as the other re- 
cords offered for the purpose, as the justice states it, to sever 
the identity between Chandler and the defendants. This is 
not very clear in itself, unless we intend that the plaintiff had 
previously attempted to show that Chandler was in some way 
identified with them. (The intendment ofsuch a fact is with- 
out any warrant from the record, and if the defendants wish- 
ed to raise any point upon it, their’s was the duty to state the 
evidence applicable to it. “We are unable to see any relevan- 
cy inthe excluded records, and hence. conclude they were 
properly rejected. 

3. The charges.refused seem either to be predicated on 
the records which were rejected, and therefore fall with the 
point just discussed, or else arise out of other evidence given 
at the trial. What this other evidence was, we may learn, 








i ee %. 
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War © Jones’ Ex'nsv. Lightfoot. , 
sO “far as we can be instructed,by the affidavit in aid of the 
motion to amend the record, but this motion was finally re- 
fused, and theréfore constitutes no part of the record, which 
can avoid the effect of the error-already ascertained. The 
transcript from the justice cannot*be amended in the Circuit 
Court, but must be amended, if at all, by the justice of the 
peace. [Perryman v. Burgster, 6 Porter, 99.] This jbeing 
be case, We cannot I6ok to the proceedings on the motion 

amend for any purpose, as the ease is presented. 
‘> 4. We are not aware, the expression of an opinion on the 
respective claims of the parties is called for, at this time, or 
if expressed, that it would have the effect of an adjudication; 
b Wigado not well perceive how the possession of Horse- 
, in 841, when he seems to have been evicted under 
‘ins? judgment, in the ejectment suit against Bebee, Et- 
and Brown, can be affected without showing he is 
in privity with the defendants in that suit, or some one of 
them, if he sues in proper time to regain his possession. The 
same remark would apply to the ejectment suit of Hilliard 
of ate Bebee and Etter, if Horsefield had been evicted un- 
der that. 

On the whole Case, as before us, we can see no error in the 
sprogeedings of the justice, and therefore the judgment of re- 
versal of the Circuit Court must. be here reversed and the 
cause remanded, with instructions for proceedings in confor- 
mity with this opinion. It will be seen we have omitted all 
examination of the charges given, and this is for the reason’ 
that their correctness is not seriously controverted, but if it 
was, they seem to be in entire accordance with the principles 
settled in Botts v. Armstrong, 8 Porter, 57. 











JONES’ EXECUTORS v. LIGHTFOOT. 


i. Whena vendee of land, who purchased with warranty, has been evicted, 
and files his bill against the warrantor, alledging a mistake in the descrip- 
3 











ALABAMA. 
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. Jones’ Ex’rs v. Lightfoot. .& 
tion of the lands in the oriieatigere7==% by which the portion from 
_ .which he had been evicted, out of the deed, he can only re- 


_ cover the difference between the price he paid, and the sum for which he 
purchased in the title to the land from which he had been evicted, no 
notice having been given to the warrantor of the pendency of the eject- 
ment suit, or opportunity afforded him to procure the outstanding title. 

2. An actual presentment of a claim against the estate of a deceased person’ 

, or something equivalent thereto, is necessary ‘to prevent the operation of 

the statute of non-claim. Knowledge of the, existence of fthe claim, on 
~ the part of the executor, oradministrator, no matter how full, and come 
plete, will not dispense with such presentation, and the rule is the same 
in chancery as-at law. ¥, 
3. Where a right of action depends son a contingency, the statute does not 
- begin to run until the contingency happens. ~ But a demand | depending on 
the rectification of a mistake, by a court of chancery, is’ not a contingent 
demand, which will prevent the operation of the statute, © ofa. 





ee ae 4 
Error to the Chancery Court of Greene. a oa 
Tuts bill was filed by the defendant in’ . mr, against Gap, 
briel Jones, and charges, that Jones'sold’'to one Matthew T'al- 


bot, certain parcels of land, describing them; at $15 per acre, 
amounting in all to the sum of $16,445, and conveyed thé 
same to him with warranty, he executing his notes for ae 
purchase money. ‘That the purchase wasaade by ‘'Falbot, 
for complainant, who was to pay the’ purchase’ money,,and 
upon the payment to receive a conveyance from Talbot? 
That in the conveyance made by: Jones, to’ Talbot, a mistake 
occurred, by inserting some and omitting other parcels, which 
are particularly described ; the omitted parcels being then in 
the possession of Jones, intended to be ‘sold and convey- 
ed, and possession thereof delivered by ‘him to Talbot, 
‘and that the omitted parcels are necessary to the full 
and complete enjoyment of the residue. That the par- 
cels improperly inserted were then, and still are, in the ad- 
verse possession, and enjoyment of other persons. That Tal- 
bot, pursuant to the agreement, conveyed the land to com- 
plainant, and by mistake committed the same error which 
had been committed by Jones; and that before the mistake 
was discovered, the purchase money was all paid to Jones. 
That on the 20th August, 1838, an action of ejectment was 
brought by Lewis’ heirs, to recover certain parcels of the 
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Jones’ Ex’rs v. Lightfoot. 

Jand so conveyed, and recovered the same, and ejected com-. 

plainant by title paramount to Jones. 

_«. The prayer*ef the bill is, that Jones be compelled to rec- 
tify the,mistake, by a conveyance of the lands actually pur- 
chased, or indemnify him by paying the amount in maou 
S&C. : 

Jones answered the bill, and admitted all the material facts 
in relation to the sale to Talbot, the payment of the money, 
&e. but denied that he knew ‘Palbot was purchasing for — 
i? | ant. 'That’he conveyed the’ land as he had purchas- ~ 
- eee. it: om others, the convéyance being prepared by Talbot. 
That he had-no notice of the pendency. of the ejectment, un- 

4 til the cause was decided, and is informed it could have 
been successfully defended in equity, if he had received no- 
tice. 

That comploinant has purchased the title of the heirs at 
law of Lewis, at a price below that at which defendant sold 
to 'T'albot, without notice to, or,consultation with defendant, 
thereby feud ling him Som going into equity to obtain the 
title, .and"that MO request was made to him, to make good 

it: the warranty, or complete the title before filing the bill. 
*~*  At’the November term, 1842, the death of Jones was sug- 
~ gested, and sei. fa. ordered, to make his representatives par- 
ties. A scigfa. issued on the 19th January, 1843, but was 
P+ never returned. 

x “At the June term, 1843, the death of Zachery Jones, one 
of the executors; was suggested, and leave given to file a bill 
of revivor, which was filed on the 19th June, 1844. 

On the 23d May, 1845, the plaintiffs in error answered the 
bill, admitting most of the facts stated in it. That Gabriel 
Jones died 23d September, 1842—that they as his executors 
qualified 5th October, 1842—admit that a scire facias issued, 
but denying any knowledge whether it ever came to the 
hands of the sheriff of Sumter. They deny that any presen- 
tation of the claim was ever made to them, and plead the 
statute of non-claim, in bar of the suit. 

Evidence was taken, the effect of which, so far as it is ma- 
terial, will be found in the opinion of the court. 

The cause coming on to be heard, the Chancellor consid- 
ered that the proof was full, as to the knowledge of the ex- 






































































the exis eir father had- 
as of money, in ‘hist lifetime | for ‘its discharge. 
' - hac ‘delayed the settlement of the’estate, waiting... 
e eof this suit, and had employed a solicitor to defend, 
nif necessary, whto Riad’ full knowledge of the subject. 
se facts the court considered’ as peonetitating an excep- 


this case, and took it out general rule, that a ae 













“chase made by the t, of Lewis’ heirs ; -b it tl at 
“ they make compensation by paying $15 per acre, u on ‘the 
 ofititted land, with interest from 10th January, 1841, the 
date of the purchase by the cota plaineg from the heirs of 
i *Lewis. 1% ui 


. * From this decree this writ is prosecited. 





re 






me Sax a 
* ALex. Granam and J. Be sOuarke, de aintif in error, 

i ae the followix g points: ‘cee 
¢. “1. T ; party has therig the pleaof the 
¥. ithitati ¥ OF. pay s Eq. 
w Pes . 7A 2; Travis v. 


#2. The statute ‘of ieott-Clnsint is, in effect, a statute fm 
tations, more special however in its requirements than the s.. 
general law, and may be pleaded in bar of a suit in” ‘equity. 
{Burditt v. Drew, Ex’r, 8 Pick. 103.] 

3. The statute is not one that the administrator or execu- 
tor may or may not plead at his discretion, but is one that he is 
bound to plead, or be personally liable. [McBroom v. Gov- 
etnor, 6 Porter, 32 ; Gookin v. Sanborn, 3 N. H. Rep. 491.] 

4. When interposed, it is a complete bar to the revivor of 
the suit. [Clay’s Dig. 195, § 17; McBroom v. Governor, 6 
Porter, 42; Evans’ Adm’r v. Norris, Stodder & Co. 1 Ala. 
Rep. 511; Jones v. Pharr, 3 Ala. Rep. 283 ;. Bank of Alaba- 
ma v. Gibson’s Adm’r, 6 Ala. Rep. 814; Tartt v. Travis, 8 
Ala. Rep. 574.] 

5. The claim must be actually presented, and the execu- 
tor possesses no power to dispense with the formal presenta- 
tion of the claimto him. ([Clay’s Dig. 195,§17; McBroom 











“*” ed the land at $398 less than Talbot had paid Jones, an 
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UNE ‘TERM, °1846. 
Tongs? E's v. Ligitfot 
_“¥— Governor, 6 Portér, AF; Scott v. Hancobh 
462 ; Brown v. fae ie 201; 15 Ib. 
of a writ is not a presentment. [Biggér’s: Adi 
‘. ‘ings & Smith, 2 Stew. 445.) " 
he Second Jones was not efi fiT8d to the benefit 6 
e by Lightfoot of Lewis’ heirs. ech did 
unt to Lewis’ heirs for use and occupati B 
















, ate one,and two yout ro ou ents, the pet 
% so which we ald have been’ faking tgecther $686, fe 
; which the Chancellor made no allowatice. 

2 Ther recovery in ejectmént’ was no,evidence against 
Mice of eviction, by paramount: title.” [Prewitt v. Keaton, 


RE 


» Bibb, 282 ; 1 Litt. Rep. 109.) . # 














tion of vendee of Jones, and consequently any purchase’ we * 
made, m inure to the bexefit of Jones’ executors. [Mead 
Y Rep! 181; 2 Am. Ch. Dig. ooh 


any 


ters’ Rep. act 


cery, the com a ng Wi axed, 
this court, as the court below. “f 
, 6 Ala. 531.) 
1 lo. $ not appear that there was any necessity to resort 

is Court, or, that if Jones had been applied to, he would 
not ave corrected the mistake. [Beck v. Sitnmons and Kor- 
negay, 7 Ala. 71.) 






Fourth—If Lightfoot had applied to Jones to correct the 


deed, and Jones had made the correction, Chancery would 
have had no jurisdiction. 


Murpuy, contra— 

1. Lightfoot could not maintain the action of covenant, 
and show the mistake by parol testimony. See Fitzhugh v. 
Runyon, 8 Johns. Rep. 292; 3 Starkie on Ev. 1018, 1027; 
A Cruise’s Dig. 287 ; also Jackson ex dem Houseman v. Hart, 
12 Johns. Rep. 77. 

2. Equity will rectify the mistake, and at the same time 
award a-recompense in damages for the value of the lands of 


Re 


. Lightfoot cannot claim to be discharged from the ree ve 

















































'¥ Hosmer, 2 Root’s 
7.3 & siile pie V. Moore, 2 Johns. 


Pad 


¥. De antillon, 4 Johns. Ch. R. 
Se 


‘As.to — effect ein of frauds, "see 1 Story’s 
a 


Sn, ae 





foot sgome in 
ta a | f 
. The s atte p 
Pants in this cas > the 's the de: 
*estator was siggested at-the first iin of the dtc, and sci. 
A issued accor othe Rifle, 15th, for the Regulation, of 
Pactice in C [Clay’s Dig? 613.] Lightfoot made 
jis application the Resist for a'sci. fa. and had it issued. » 
e did all that he could do, and by,analogy to the case» Of 
McGregor and Darligg v. Haley 38 “ee 397. He 
Shoyld not suffer for the neg ae 







Ea. va 

































ited for at law, but 
2 Mis take could be 
Me ed ‘the mistake, then 
re would have been no money demand. [Griswold v.. 
Bigelow, 6 Conn. Rep. 259; see particulurly, Bachus > 
Cleaveland, Kirby’s Rep. 36 ; also, Hockley v. Merry, 2. 
Strange’s Rep. 1043; Neil, use, é&e. v. Cunningham’ s. Ex- 
ecutors, 2 Porter’s Rep. 171; Pendleton v. Phelps, 4 Day, 
_A76.] ; 

8, In this case, no presentation necessary, as executors 
had full notice of the suit in lifetime of testator, and after his 
death came several times to Eutaw, and employed counsel to 
attend to it before the expiration of eighteen months. [Back- 
us v. Cleaveland, Kirby’s Rep. 36.] ‘ 

9. Executors kept the estate together awaiting the deter- 
mination of this suit. [See again Backus v. Cleaveland, sw- 
pra.) 

10. The employment of the same solicitor to attend to the 
case, and the offer of an additional fee, is full evidence of 
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4 % ee be permitted to sveculate upoi what is admitted 
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HE “notice to” the executo : 





ewhen a suit-is pending, i seal ha a 
ape presentation. is necessary. wy : 
Pie ms s 
ny “ORMOND, J —We are. entirely Si 
‘the difference between the: price paid c : : i 
sam.at which. it was purchased. by him from | the heirs of ~ 
Lewis. . Whatever might be the ruléat law, in such a case 
as this, where no notice was given, the» warrantor of the 
pending suit for the land, which resulted in the eviction— 
and especially when,the subsequent purchase was made 
without application tothe warranter, so as to enable him,’ 
by making the purchase, to comply with the warranty, he 
must be held to have made;the purchase for his own secur 
ty: As the complainant hasire d to acourt of chancery ~ 
for relief, he must do ae ‘that i in equity and justice ” 
he can ask, is, to be reimb ed.in the same con- 


dition as if thé var hd ge : ve 
made. It cannot be tolerate , that 





; the conveyance to be 
he should, by a secret 


» bill to be a‘mistake. The case of one filing a bill to 
av ‘oid the payment of usury, who is always required to pay 
the sum actually due, is the same principle in another aspect. 

» And it may be stated as a universal proposition, that a court 
-of equity never voluntarily lends its aid to do injustice. 

This principle was considered as of too much moment to 
be-passed over, but it becomes wholly unimportant, upon the 
further investigation of the cause, because we think the sta- 
tute of non-claim, interposed by way of plea by the execu- 
tors, is an effectual bar to the revival of the suit against 
them. 

The act declares, that “all claims shall be presented to 
the executor, or administrator, within eighteen months after 
the same shall have accrued, or within eighteen months after 
letters testamentary, or letters of administration, shall-have 
been granted to said executor or administrator, and not after; 
and all claims not presented within the time aforesaid, shall 












i f con uins asav-— 


0€s | not . apply to this 


| what is. meant by a pre. 


|_ representative 
are the sons and 




























, heirs of the deceased, and. it.is fear 
were perfectly aware of its existebee, as ‘they had consulted 
counsel about it... But in our opinis , knowledge merely of 
the existence of the claim, is nots cient, and to hold that 
it would be in effi repeal. the statute. “At least it 
‘wo roduce so “exceptiong’ ‘to the rule, that the 
rule itself would be rendered nogalry, The statute is in ef- 
t, a statute of limitatio much for the benefit of 

he wei and distributee, op peel personal representative, 
“and to secure the s dy. settlement of estates; and is as obe 
‘ligatory i in a court y esa chancery, ' asatlaw. It is emphatical- 


ly a statute of repose eyand includes sl , to. which ‘the 








administrator is not a a party, as any other de- 
mand. [Thrash v@Sumyalt, 5 A The plain and 
obvious design of the statute was, to mene i 






legatees, to demand a distribution of the estate, at t i- 
ration of eighteen months from the grant of letters, unless it 
was necessary for the executor, or administrator, to retain it 


justify him in so doing, he must be furnished with the evi- 
dence that claims exist against the estate, and will be enforc- 
ed. This evidence the ‘statute requires, to be a presentment 
of the claim, and in our opinion, nothing-short of an actual 
presentment will satisfy its demand. ° 
The service of a scire facias upon the personal represen- 
tative to revive a judgment,,or a suit in pyperess within the 
eighteen months after the grant of letters, Would doubtless be 
a presentment of the claim. The effect’of the attempt to 
revive this suit, by scire facias, stead of by bill of revivor, 
need not be considered, as it was never executed or returned. 
The bill of revivor was not filed, until after the expiration of 


m the proof, that they" 


longer in his hands, for the purpose of paying debts. To. 
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the time for the presentation of elaims; the plea therefore, of 

the executors, of the statute of non-claim, is fully sain = 

« by the record, as it is not pretapges there was a presentation = 














; infact made. 


“At an early period, this dourt held, that a suit commenced 
st the personal representative, within eighteen months, 


88a 
ae ‘which the plaintiff submitted to bemon-suited, was nota 
su 


cient presentment ofthe claim. That the statute requir- 
ed an actual presentment, and the mere service of a writ, af- 
terwards abandoned, was not a presentment. (Bigger, Adm’ x, 
v. Hutchings and Smith, 2 Stew. 448.] This case has been 
acquiesced in from that time to the present ;»at least it has 
not‘been judicially questioned, except in the case of Garrow 
v. Carpenter and Hanrick, 1 Porter,374. But it is to be ob- 
served, that the facts of this last case, were entirely dissimi- 
lar, ind although some doubt is intimated about the proprie- 
ty of the decision in 2 Stewart, the court expressly disclaim- 
ed any intention of overruling it. The leading principle of 
the case,‘that there must be an actual presentment of the 
claim within eighteen months, or something done by the par- 
ty equivalent to it, is admitted. Whether the commence- 
ment of a suit against the personal representative, to which a 
non-suit was taken, was such an equivalent, the court in the 
case cited from 1 Porter, were not called on to decide; nor 
aregwe, as nothing was done here, but to suggest the death of 
the testator, and the suing out of a scire facias, which was 
neither eXecuted or returned. The 15th rule of practice, 
(Clay’s Dig. 613,) applies to cases where no answer is requir- 
ed from the personal representative, and authorizes the re- 
gister to revive the suit, if no cause is shown to the contra- 
ry, when the process is returned executed. It is clear this 
ineffectual effort to revive the suit, cannot be considered asa 
substitute for a presentment of the claim. 

It is further argued, that the statute does not apply to this 
case, because it is alledged the claim depended on a contin- 
gency. ‘This contingency is supposed toresult from the fact, 
that there was a mistake in the deed, which the complain- 
ant was compelled to ask the aid of a court of chancery to 
rectify, and that as it could not be known, until the court or- 
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» dered the mistake to sr a eo any Wallan existed, 


it was contingent, and no presentment was necessary. 

There are doubtless cases of contingerit liability, which 
ay never accrue, and which therefore theres no necessity 
to present to the personal representative. ‘The tase of a 
surety is of that class, he has no claim, or demand; against 4 
his principal, until he pays the debt until then it 4s uneér- - 
. -tain whether the relation of debtoriand creditor will ever sub- 
sist between him and his priticipal, his claim, (if claim it can 
be called,) or, to speak with more precision, his Hability to 
pay the debt, is contingen#; it may never happen ; and need 
not thianetles be presented, until the event’ occurs. Such 
was the case of Neil vy. Cunningham, 2 Porter, 173, and sce 
Huie v. Pinkston; 9 Mla: 252. 

A contingency, excepted from the operation of the statute, 
cannot depend upon the action of the court “in: granting or 
‘refusing relief. If the party is not entitled to a judgment, or 
decree, at the hands of the courtghe has no claim against the 
“estate, and there isan end of the controversy. If he‘is, it can- 











‘ws not be considered as contingent, whether it*will be granted 





or refused. In this case, upon establishing the fact of the 
mistake in the deed, and the ‘injury consequent thereon, the 
redress was as certain as upon an instrument in writing for 
the payment of money. Whether a claim exist, ornot, does 
ndt depend upon the proof by which it is establistied, orgthe 
- forum in which relief must be sought, and indeed; the aiu- 
ment, if allowed, would go the entire length of repealing the 
statute. 

The statute requires the presentation of the claim, within 
eighteen months after it has accrued, not, it will be observed, 
after the right of action has accrued ; therefore, a claim pay- 
able either presently, or in future, must be presented. In 
King & Barnes v. Mosely, 5 Ala. Rep. 610, this principle 
was applied to a warranty of title, and it was held, that as 
soon as it was converted into a money demand, it became a 
claim, which must be presented to the personal representa- 
tive. See also this principle further illustrated in Pinkston 
v. Huie, 9 Ala. 252. 

When did the claim accrue in thiscase? It accrued when 
the complainant was evicted by a title paramount, from the 
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tani which tt the deeeased in ‘intended to sell, which he supposed 
he was  sellingyand which’Talbot, the vendee, supposed he 
wa’ buying, and.obtainitig possession of. Then at least, if 
not previously; his right to be refunded the purchase money 
arOBe. : 
is case certainly has the appearance of hardship, as it is 
evident the money is due from the deceased, and the omis- 








sion to present theclaim to the executors, has in this instance 


worked no prejudice tothe estate. But we feel constrained 
to adhere to the plain and explicit declarations of the statute : 

aim not presented within eighteen months after it 
es, c rafter the grant of letters of administration, shall 
rever barred. ‘The proviso of the statute guards against 
unintentional omissions to make presefitment, but it must 
have been contemplated, that lossés would accrue from the 
negligence of, claimants. This was doubtless considered as 
a small evil, when compared. with the magnitude of the prin- 






@ ciplé’involved—the speedy and final settlement of the estates 


deceased persons. We feel it our imperious duty, to 
this stattite according to its spirit, as well as its letter 
and thus make it what it was intended to be, a final limita- 
tion of Suits, after the period provided for has elapsed. 
Let the decree of the Chancellor be reversed, and a decree 
be here entered, dismissing the bill of revivor, 





JONES AND SURETY v. McLUSKEY. 


1. Under the act of 1839, which declares that in suits on accounts, where 
the amount in controversy does not exceed one hundred dollars, the oath 
of the plaintiff shall be received as evidence of the demand, unless the 
same is controverted by the defendant, the denial, on oath, by the defend- 
ant, of the truth of the facts sworn to by the plaintiff, is sufficient to de- 

















‘prive the plaintiff’s statement of all influénce imohy ; yet the effect 

of the defendant’s denial, will not be impaired, if, in addition thereto, he 

make out an account between himself.and the plaintiff” and verify it at the 
_» trial. -_ 


Writ of error to the County Court of epeobile, 


sis Tus was a suit t commenced by ihe ahionaang | in error be- 

| he peace, and removed by appeal to the 

ounty Co the trial, both the ‘plaintiff and defend- 

t-were a to testify under the act “of 1839, though the 

‘amount in controversy exc ‘twenty déllars.: The 

tiff testified’ that he ‘worked the defendant, who was ‘~ 

master*wheel-wright prior to August, 1846 ; that aboutithat 

time*hée agreed to make three drays for the defendant for the 

sum of fifty two-do ; but could not: finish them, as the 

hubs had not been ved bythe defendant, from New ‘ 

York, where he was) pons them. .Plaintif aA testi- 
, that since the July,he hadid «for the de- 


t $35 50; embraced i in the Chase for work is $27. bs 

k done on the three drays. 

he defendant testified that he informed the plaintiff when 
the contract wasn ‘in respect, to the drays, that he had 
ordered the hubs from New York; he also denied the plain- 
tiff ’s account,,and produced an siccttajit tals from his books, 
which he veri This account shows, that exclusive of 
the work on the drays, ‘the-defendants wo for the plaintiff 
amounted to $24 25, and that he h id Hot only this sum, 
but $28 89 for the deays: He also testified tI lat he. ifiform- 

¢ ed the plaintiff, when the hubs arrived in Mobile, but he re- 
fused to complete the work ; in consequence of which he had 
to pay another man $25, which, added to what he had paid 
the plaintiff, makes more than the sum agreed to be paid. 

The court charged the jury, that if the defendant had con- 

tented himself with a mere denial of mdebtedness, there 
would be no evidence before the jury ; but inasmuch as he 
had produced a written statement of charges and credits, the 
jury could take it and examine its items, and compare them 
with the account of the plaintiff, and from such examination 
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determine whether there was a debt due the plaintiff.” ‘The 
jury returned a verdict for the plaintiff, and Tuer was 
thereupon rendered. * 
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G. N. Srewart, for the plaintiff in error, cited Cave, use, 
&e. v: Burns, 6 Ala. Rep. 780 ; Anderson v. Collins, Id..783 ; 

‘s Clay’s Dig. 342, § 161. % se 


A. Fox, for defendant in error, cit¢ | i da len 
Ala. Rep. 323; Calvert v. Wilson, 1d.°75? . "Be 
mistead, 3 Ala. Rep. 507 WS v., Collins, 6 id 

g. 342, § 161. | 2 one 
a Dig § «Silas on 









* 6OLLIER, ren x —The act of 1839 Declares Mek in all 
suits commenced pon account, in .whiehthe auiount sought 
to be recovered does not exceed ne ‘tax 1s ec dollars, theoath 
*« of the plaintiff shall. } be received asi@vidence of the demand, 

: the oath of the defend- 

“to the case of execu 
“[Clay’s Dig. 3 n j Anderson v. Collit 

tan Rep. 783, this Statute drawn in question, an 
ere held, that the denial of the wane of the truth®of 
the facts sworn to by the plaintiff, the statement of 

he latter of all influence”as testimo ere the defendant 
“Rotonly denied in positive terms, the Plaintitt’ s account, but 


attempted to; pport his denial by provinga statement of the 
accounts van  e h himself made. 
It is admit fendant hadith érely testified the 
plaintiffs: a ‘was.incorrect, then the force of the testi- 
mony of the latter would have been destfoyed.- This being 
the case,.we cannot conceive upon what principles of reason 
or law, theadditional facts should have weakened the denial 
of the defendant. In point of reason, it should rather have 
imparted weight to it, and the statute cannot, according to 
any rules of construction make it prejudicial. At most it 
was unnecessary and useless; and the maxim utile per inu- 
tile non vitiatur applies with all force. 

The judgment of the County Court is reversed, and the 
cause remanded. 
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Bc suits ws aly which reviously a judgment final by default 
hunless a cr » was interposed; and therefore 
fa. are not controlled by it. 


er for bail indorsed by tlie clerk on the writ or 
oul in the sci. bailj will not warrant the 
ive, as a JInistake i in the statement 























d, although it 
as. sheriff, conte: 
tioned as a bail bond, by default, al- 
h no declaration isle a oo 
é a we sae 
t of Error to the @ oa & 
P , : , y ; “a sk 
Scr. ra. by Mas inet the ty ale as the bail of’one » 
David Walker. fa. i issuéd .on the 20th February, ie 
1845, and the defendaaits not appearing, a j judgmen | WasTen~ 






dered against the the appearance teprfi, for the amount 





of the judgmen t thei AC Lpa ithouf ifiterest. All 
the proceedings:in the suit against, the’ plimeipal, are recited 
in the sci. fa. and guch parts as are ‘covert ‘by the assign- 
ments of error will be stated. ee ‘< 


1. The affidavit for bail is not set out, butiithe order for 
bail indorsed by the clerk on the writ, it is a the plain- 
tiff “made oath that the defendant is about to absgond from the 
county, and has fraudulently conveyed, or is about fraudulent- 
ly conveying away his property, for the purpose of avoiding the 
payment of the debt, which is the cause of action.” ‘I‘hen 
follows the order to hold the defendant to bail in double the 
amount of the debt, upon which the action is founded ; and 


for the purpose of Collecting money, was in- .. 










































thar, from another indgcedtient, ap 
bill for $375. 

2. The bail bond is in the penal sum of 9790, 
able to Job M. Williams, sheriff of the county of Pérry;’ 
of Alabama. The condition contains no recitalgw ate 
but:progeeds, “if the above bound David Walkerydo 
before the Judge of the Circuit Courtforthe coumty 
on, (setting out the term of. the court,) to. ansWwe 
Massey, in a plea of trespass on the’ case," i 


to be void, otherwise,”’ &e! oe es 
Job \Me. Willies, 


"This bond is ait nad toithe plaintiff, by 


sheriff of the county of Perry, tot be sted for Rscdadine to thee 
vided. This, bond, as al- 


oe 










statute in such case made andy\provided 
edged i in the séi. fa., was rett rned with. pthe writ, on which 
is the return of execnite , signe d by » Job “M.+ Williams, 
sheriff. By at a. 
3. The ca.-sa. against tb “Principal wasggissued 1st De- 
cember, 1844, and returned ‘om est on the*18 February, 
1845 ba baci bi. pal +9 ~ 
The defendants to the sci. j a. pro Ene the” writ of ont; 
*andvhere assign that the court erred e 
In renderitig final judgment at the appearance term. 

. In rendering judgment upoh "the ase made by the 
plaintift—1, Because no sufficient untae was made author- 
idihg’ bail. process. 2. Because the bofid is void as not con- 
forming to the Statute, and because it does not show the au- 
thority of the ‘chori fps quis. 

‘8. Because the bond does not authorize the remedy by 
set. fa. 

4. Because no declaration was filed. 

5. Because the sci. fa. issued before the return day of the 
ca. sa. MY 

6. Because the proceedings do not warrant ajudgment a- 
gainst the defendants. 









A. J. Waker and T. D. Cranks, for the plaintiff in error, 
made the following points : 

1. The judgment was premature. The statute provides 
that no judgment shall be given at the appearance term, in 
























































rpose ef collctinginoney Digest, 334, 


flic suit rials by the plaintiff i is a nuit tye as it em- 
76: ground but one known to the statute, and is, 
ie the alternative. [Wade.v. Judge, 5 Ala. Rep. 


nta'sci. fa. the bond must be a statutory bond. 
mn required | by the statute i is, that, if the debtor 
ec the action, he. shall payvand satisfy the con- 
a be 2% ee or surregder his body in custody, or 
that his baibwill do it for hip. “ADig. 73; §14.] ~ The requi- 
* sitions of the stat e. must be  sucdy complied with to make 
a bond operative. ~ [Toulmin v. Be ennett, 3S. & P. 225; Al- 
len v. White, Minor 289; Barkeliv. Scott, 5 Litt. 208; 8 
. Perkins, > Mass. 542 ; McKee v. Stan- 
ard, 14 S. & R. 380 "Bacomy. Holmes, 13 Ib. 190; Hut- 
ton v. Holm s, 346 : “Sullivan v. Alexander, 19 





John. 233 ; Lt Ib. 256; O'Brien 
v. Hewis, ~ 66455 Ab2; 7 Mohrog, +130: 
15 Vern. 50 993: ern. 306; 2 Mass. 481; 
- 93 ; Tomer, re, 1 Ale: cae 136; Anerim » 





v. ey 1 Rich. oh 8 Porters, 55]. ] ail 
H. Davis, for the defend. - ii 


GOLDTHWAITTPFE, J.—1. ee tr F the iteor 1839, di- 
rects that no judgment sh at: the appearance 
term in any suit for the purpose of rollecttig money, except . e 
by the consent of parties, although the defendant therein 
may fail to plead or enter an appearance. [Dig. 334, $ 115.] 
We think this act has no application to those modes of pro- 
ceeding which are described by other statutes, with refer- 
ence to particular suits. Our legislation allows of summary 
proceedings in many instances, against officers and their sure- 
ties, banks, &c.; and although these certainly are suits for the 
purpose of collecting money, yet there is no reason to suppose 
such are covered by the act. In proceedings by sci. fa. a- 
gainst bail, the statute provides, when the process is made 
known, “the bail shall be obliged to plead, and the issue 
shall be tried at the same term to which the process shall be 
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returnable.” [Dig. 74, § 16.] And it is not = the 








legislature intended to repeal this provision, any’ more than _ 
the summary proceedings directed by other statutes. Jn our 


judgment, the act of 1839, was intended to affect suits only 
in which, before its passage, a judgment final, by. default, 
might have been taken, unless a defence was intgehonadl and 
an imparlance thus prodiabed: Suits commenced by sci. fa. 
against bail, were not within this category, and therefore are 
not influenced by the statute. 

2, It is urged against the affidavit for bail, that it is dou- 
ble, and also that it is in thealternative. It will be seen the 
averment is said to be distinctly made, that the debtor was 
about to abscond, and though this _ is,coupled with other 
grounds for requiring bail, whieh are Ik aid i in the alternative, 
my own opinion is, that,the © ive averment will not viti- 

Th’ é 






ate that which is good: > v. Judge, 5 Ala. Rep. 130, 
the affidavit was in the pose and for that reason con- 
sidered: to be defective. We donot consider the decision as 
going, beyond this point, as that was the condition of the re- 
cord. However this may be, the question is not involved 
here, because the affidavit.is not set out by the pleader ; that 
which i is stated, is the indorsement by the clerk, of the or- 
der for bail, andwe are satisfied the statement by him of 
what was sworn, can neither avail the defendants, or preju- 
dice the plaintiff. The affidavit itself, not being before the 
court, the objection to it necessarily fails. 

3. The principal objection to the bond is, that the condi- 
tion is variant from that prescribed by the statute, and that 
it contains no recitals to indicate that it isa bail bond. The 
statute does not, as supposed by the counsel, direct the con- 
dition to be attached to the bond; it merely provides the 
sheriff shall take a bail bond with sufficient seeurity, or seeu- 
rities, in the penalty of double the sum for which bail. is re- 
quired, by the indorsement on the writ, and this bond the 
sheriff is to return with the writ. [Dig. 72, $ 10.] The 
mistake of counsel has arisen out of the fact that another 
part of the same statute permits the defendant from whom 
bail is required, to enter into a recognizance of special bail 
before a judge or justice, in which the condition is similar to 
that required from bail above, in the English courts. [Dig. 
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73, $ 14) Bail to the sheriff under our statute is very simi- 
lar to that required by the act of 23 H. 6, c. 9, in England, 
“and we entertain no doubt the bond in this case, if tested by 
that act, would be found sufficient. It is payable to the 
sheriff, by his name of: office; and is conditioned that the 
principal shall appear at a particular term of the court to which 
the writ is returnable, to answer the plaintiff in a plea of tres- 
pass on the case. It is said, a mistake in the sum for which 
bail is taken will not avoid the bond, nor will a misdescrip- 
tion of the action. ll that is-essential under the English 
statute is, that no other or mofe onerous condition than the 
statute authorizes, shall be required. [Petersdorf on Bail, 
206, 211.] It seems to be conceded, if the arrest of the debt- 
or, under the writ, was recited, the bond would be strictly 
formal. But when the sheriff has the process, an actual ar- 
rest is not necessary. ‘[Ib. 208.]} And in an action of debt, 
on a bail bond, it is unnecessary to state the arrest, or if stat- 

ed, it is not traversable. ['Tidd’s Prac. 58.] 
‘In whatever aspect we can look at the bond, there seems to 
be no valid objection to it. 

‘4. In Toulmin v. Barnett, 3 S. § P. 220, it was held to be 
unnecessary to declare on sci. fa. against bail, if the pleader 
inserts in his writ all that is necessary in = enters Here 
the writ against the debtor is stated with the order for bail, 
the bail bond is set out at length, with the averment that it 
was returned by the sheriff with the writ, executed by the 
defendants; the assignment is in the terms of the statute, 
and the ca. sa. was issued and returned before the ‘award of 
the sci. fa. All this we think is sufficiently formal and reg- 
ular; the only matter which is not precisely so, is the aver- 
ment of the execution of the bond by the defendants; but 
we think the averment “executed by the defendants,” must 
be considered, not as a part of the sheriff’s return, but as the 
assertion of the pleader, that when thus returned it had been 
executed by them. See Embree v. Norris, 2 Ala. Rep. 271. 

We are not able to come to the conclusion of error, and 
therefore the judgment is affirmed. 
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STICKNEY v. JUDGE MOBILE COUNTY COURT. 


1, Since the passage of the act of the 27th January, 1845, to organize a board 
of Commissioners of Roads and Revenue for Mobile county, the Judge of 
the County Court has no power to appoint commissioners, to examine the 
office of the county treasurer. 


Appeal from the County Court of Mobile. 

os 

Tne Judge of the County Court of Mobile, appointed B. 
B. Breeden, W. Magee, and W. H. Platt, commissioners to 
examine the books and vouchers'of the county treasurer of 
Mobile county, for the year 1845, and issued a commission 
to them for that purpose, who returned thereon, that the 
plaintiff in error, the county treasurer, declined to permit the 
examination to be made. 

Arule was then made by the County Court on the treasu- 
rer, that he show cause why he should not be punished for 
a contempt, for his refusal to obey the mandate of the court. 

The treasurer appeared, and for cause showed, that the pow- 
er of the Judge of the County Court of Mobile over the sub- 
ject, had been divested by the act of 27th January, 1845, and 

‘vested in the President and Commissioners of Mobile county. 
He further insisted, that the examination of his office could 
not be made until after the 30th September, 1846, which was 
the term ofthe financial year. 

The court determined, that it had the power to appoint 
commissioners for the examination of the treasurer’s office, 
and that the treasurer was guilty of a contempt, in refusing 
to submit his books and vouchers to the inspection of the 
commissioners, and fined him $100 for the alledged con- 
tempt. 

This is now assigned as error. 











‘Stickney v. Judge Mobile Count 

Puuies, for plaintiff in error. ge 

The acts of 1844-5, (Pamphlet Acts, 147,) deprived the 
Judge of the County Court of all power over the revenue of 

*» the county, and vested all these powers in the commissioners’ 
, court. - 

‘The power which was previously lodged in the county 
Judge, was not intended to invest him with judicial authori- 
ty. [8 Ala. 443.] 

The power to punish for a contempt, is confined to courts 
of record. [Clay’s Dig: 150.] The power to punish for a 
contempt in the face of the court, is necessary to the preser- 
vation of order, and may be conceded to all judicial tribu- 
nals ; when the contempt is not in the presence of the court, 
such power is not necessary. [Richmond v. Dayton, 10 
Johns. 404; Regina v. Langley, Salk. 697; Greenvelt v. 
Burwell, 1 Lord Ray. 467.] 








ORMOND, J.—The act of 1822, (Clay’s Dig. 580, $ 28,) 
makes it the duty of the Judge of the County Court, to ap- 
point three fit persons to examine the books and the vouch- 
ers of the county treasurer, once in each year, and the prin- 
cipal question in the-cause is, whether the act of 27th Janu- 
ary, 1845, to organize the Board of Commissioners of Roads 
and Revenue of the county of Mobile, has not repealed the 
act of 1822, as it regards the county of Mobile. 

In our opinion, such must be the construction of that act. 
The act provides for the election of a fifth commissioner, and 
requires the board, from among their number, to choose a 
President. The second section of the act is in these words: 
‘The laws now in force, requiring the Judge of the County 
Court of Mobile county, to perform any duties as commission- 
er of revenue, er officio, or otherwise, be and the same are 
hereby repealed.” 

The manifest design of this act was to deprive the Judge 
of the County Court of Mobile county, of all power over the 
revenue, and to vest it exclusively in the President and Com- 
missioners. ‘There would be no propriety whatever, in per- 
mitting the Judge of the County Court to exercise the pow- 
er here claimed, now that he has ceased to be a member of 
the Board of Commissioners. The report of @he examiners, 




















when made fo hi the change of the law, could pro- 
duce no result» “We are therefore clear‘ig,the opinion, that 
the action Of ‘ 1e County Judge in this--particular was» not ‘ 
warranted: by ‘law. e F 

This conclusion renders it unnecessary to inquire whether 2 
he could fine for the supposed contempt. The judgment 
must be reversed. 





THE MAYOR AND COUNCIL OF THE CITY OF 
COLUMBUS v. RODGERS, er at. 


1. The city of Columbus, in Georgia, incorporated by an act of the Legislature 
of that State, in virtue of its corporate powers, erected a bridge acroas the 
Chatahoochie river, the western bank of which is in Alabama ; afterwards, 
the Legislature of the latter State passed an act, reciting that the western 
abutment of the bridge rested upon the lands of D. M. and others, and 
thereupon enacted, that the parties whose lands were thus encroached up- 
on, and their assigns, were authorized to make and erect all things neces- 
sary to the permanent erection of the western abutment, on their own 
lands ; that the bridge as then located should be permanent, that no per- 
son should be authorized to erect a bridge, or attach an abutment to the 
western bank of the Chatahoochie, nor establish any bridge or ferry with- 
in two miles thereof: Further, if any one shall establish a bridge or ferry, 
in violation of this prohibition, he shall pay twenty dollars for every day 
he shall keep the same in operation. Upon the payment by D. M, and 
others, and their associates of one half the value of the bridge erected by 
the city, then they were authorized to receive at the western abutment 
toll, the rates of which were prescribed. D.M. and others conveyed to 
the city of Columbus, not only the land on which the western abutment 
rested, but the privileges and immunities conferred by the statute. Af- 
terwards, the Commissioners’ Court of Revenue and Roads of Russel 
county, ordered that a gate be erected immediately west of the bridge, 
and that toll be required of all persons passing over any of the bridges of 
that county, fixed rates of toll, and caused the gate thus erected to be leas- 
ed, &c. Held—1. That although the city of Columbus was a foreign 
corporation, its purchase from D. M. and others, invested it with the priv- 












2 That the wade Sqeen of Revenue ‘an Roads, and Galecinent 

ed vasion of the franchise thus a equired. 3. That it 

; competent for a court of chancery to protect the diphawiorthe city, by 

~ injoining the collection of toll by the lessee of the gate, and by causing 

the same to be abated; and this although the statute imposed a penalty 

for a violation of one of its provisions. 4. That the city might file a bill 

in its corporate name, without making the Attorney General or the State 
.of Alabama a party complainant. PY 
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Writ of Error to the Court of Chancery sitting in Russel. 
i Tue plaintiffs in error alledge in their bill, that the city 
of Columbus was first incorporated by the Legislature of 
the State of Georgia, by the name of the Intendant and Com- 
missioners of the Town of Columbus, and ‘vested with cer- 
tain powers, privileges and immunities,” among which was 
the right to hold real estate, to construct a bridge across the 
Chattahoochie, at or near the city, and have the exclusive 
right of demanding and receiving tolls for passing over the 
same. Afterwards, the corporate name was régularly chang- 
ig ed to ‘The Mayor and Aldermen of the city of Columbus,” 
| with a continuation of the powers and privileges conferred by 
iW the first enactment. ’ 
n° In 1833, the complainants, at great expense, caused a 
1g bridge to be “erected at the place designated—the eastern a- 
butment being in the city of Columbus, and the western in 
the town of Girard, in Russell county, Alabama ; since which 
time, up to the hindrance complained of, complainant has ex- 
ercised exclusive control, and received the established tolls 
for crossing the same. 

Previous to building the bridge, Daniel McDougald and 
others caused the town of Girard to be laid off into lots, up- 
on a tract of land of which they were proprietors, known as 
« Marshall’s reserve,” with streets through the same. These 
lots were sold to individuals, and the streets have been used 
as public highways. The principal street was from the west- 
ern abutment of the bridge, due west through the town, and 
is the only one by which the bridge can be approached ; the 
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| appoin bd by the county of Ruse “over this street. 

i ‘the year? i834, the Legislature of Alabama pas 
act authorising Donic! McDougald and others, proprieto of 
the land on which the western abutment was located, and 
their assignees to take tolls there. Afterwards, in the same 
year, McDougald and others sold this land, and the privilege 
of receiving tolls, as confegred by the act, to the complain- 
ants, and made a deed by Which they transferred the land and 
the franchise. 

The Commissioners’ Court of Revenue and Roads of Rus- 
sell county, at a regular term thereof, on the second Monday 
of March, 1846, ordained that a gate be established on the 
street running west from the bridge, and that toll be required 
of all persons passing over any of the bftidges in that county ; 
and at the same time provided for the disposition of the gate, 
fixed the rates of toll, &c. Afterwards, the court leased the 
gate to the highest bidder, when William Rodgers became 
the lessee, and on the 16th March erected a gate at the west- 
ern abutment of the bridge, completely obstructing the street 
and preventing the approach of the bridge from the west. 
The lessee is demanding toll from all persons who cross 
complainant’s bridge, except the citizens of Russell county, 
and unless it is paid he refuses to permit them to proceed— 
and this whether they have passed over any bridge in the 
county or not. 

The Commissioners’ Court have not caused to be construct- 
ed any bridge, so as to make the establishment of the gate 
necessary, at the place where it is located. It is therefore 
charged, that the gate has been erected to obstruct the street, 
so as to injure the complainant in the enjoyment of their 
rights; and that it is not only to the prejudice of their rights, 
but to the “annoyance, molestation and damage of the citi- 
zens both of Georgia and Alabama”—in fact it is a common 


nuisance. 

The bill prays that the Judge of the County Court and 
the Commissioners of Revenue and Roads, who are designa- 
ted by name, and Rogers, the lessee, may be enjoined from 
all further proceedings under the order, from collecting tol 
at the gate erected, or any other that may be placed across 


ee 








lief ag:is ee tal pranted, é&c. 


~~ An injunction was yimited et p is Fis, 
f hn motion of defendants, the bill was issed for want 
of equity, and ordered that the complainant be taxed with 


the costs. 


J. W. Pryor and S. F. Rice; @or the plaintiff in error, 
made the following points: 1. The gate erected under the 
authority of the Court of Revenue and Roads isa public nui- 
sance. [5 Porter’ s Rep. 312; see Clay’s Dig. 512, § 24; 
513 $$ 25, 26.]” The act of the Alabama Lagislatare pass- 
ed in 1834, when accepted by McDougald and his associates, 
and the sale and assignment was made thereunder, operated 
as a contract, so that*neither the court nor the legislature 
could have divested or abridged the benefit which the act 
conferred. In this view, the gate was not only a violation 
of the private rights of the complainant, but operated as a 
public nuisance. [13 Pick. Rep. 169; 22 Id. 333, 353.] 

2. The commissioners’ court of Russell has not power to 
order or authorize the erection of a toll gate ; and if it possessed 
such a general power, could not exercise it in an incorporated 
town, whose streets have been dedicated to the public use, 
and are under the supervision of: the’ corporate officers. [6 
Pet. Rep. 431.] 

3. The acts of the Georgia and Alabama legislatures—the 
conveyance by McDougald and others, and the exercise of 
the right there conferred upon the complainant, vested an un- 
questionable right ; for the protection of which an injunction is 
the properremedy. [2 Stew. Rep. 211; 1 Johns. Ch. R. 611, 
615; 5 Id. 101, 110; 6 1d. 439; 2 Story’s Eq. 204; Eden 
on Inj. 162-3; 4 Paige’s Rep. 510, 514; 12 Gill & J. Rep. 
1, 12, 91, 129; 16 Pick. Rep. 512; 5 Porter’s Rep. 313.] 

4. An action atlaw would afford an incomplete remedy— 
it might compensate the party. injured for the past, but it 
could not prevent a repetition of the grievance. See 13th 
and 22d Pick. supra. 

5. The right of the complainant to receive the tolls need 
not be ascertained by suit at law, to authorize the interfe- 
rence of equity. All the facts appear upon paper, and must, 





: — Te aa of Columbus v. Rodgers, et al. 
upon a motion to iss, be taken to be true—they cannot 


be controverted otherwise than by answer; and until this 
‘ comes in, it cannot be kndéwn that any fact will be contro- 
‘verted. [Eden on Inj. 168; 2 John. Ch. Rep. 162, 165; 5 


Porter’s Rep. supra.} 
6.41t is not admitted that the State should have been made 
party to-the bill; but if this was necessary it is insisted 
the bill should not have been dismissed, but retained that the 
proper parties might have been made. [12 Gill & J. Rep. 
supra. | , 














J. E. Bexsee and 8S. Heypenrexor, for the defendant. It 
is admitted that a corporation created in another State may 
sue here, (2 Stew. Rep. 147,) and it may file a bill to res- 
train an interference with its chartered privileges; but it can- 
not be acommon informer. [2 Strange’s R. 1240; 2 Paige’s 
R. 116.] Notwithstanding the terms of the act of 1834, in favor 
of McDougald and others, it did not authorize these persons to 
transfer their interest in the subject to the complainant. [13 
Vin. Ab. 503, § 1.] A foreign corporation can’t hold real 
estate here—nor can it exercise a franchise without the State 
to which it owes its creation. [1 Stew. Rep. 299; 5 Porter’s 
Rep. 279; 2 Paige’s R: 116.] 

The act of the Alabama Legislature makes the collection 
of tolls at the west end of the bridge a franchise; if a party 
not authorized to receive them, usurps it, the remedy against 
him is by quo warranto, and not by a proceeding to restrain 
or punish for a nuisance. [7 Com. Dig. Quo warranto, (A.) 
190; 6 Vin. Ab. 293, $6; 312, §2; 13 Id. 513, § 6; 2 Ala. 
Rep. 140.] But if it be a nuisance, redress should be sought 
by action at law, and a court of equity*has no jurisdiction. 
[4 Wend. Rep. 9; 9 Wend. Rep. 315 ; 7 Porter’s Rep. 238. ] 

The grant to McDougald enabled him to put the abutment 
upon his own land, but the street on which the abutment 
now rests, was, before the grant, dedicated to the public use, 
and does not come within the terms of the’act. [Chardon’s 
Droits D. Alluvion, chap. 5, § 159.] 

If one person has sustained special damage by a public 
nuisance, he may redress it by an action against the party 

6 





ALABAMA. 


: he Mayor, &c. of Columbus v._ tal. 
apes erected it; butt the guilty person s xcept in this 


instance, be gcoaticd against criminally, — i as to abate the 
nuisance and punish him. [12 Pet. Rep. 92.] It i is howev- 

PY: mitted, that an information in equity in the name of the 
State, : ‘at the relation of the aggrieved party, may be main- 
tained. [4 Hawks’ Rep. 384; 5:Porter’s Rep. 313; 12 Pet. 
Rep. 91; 3 Atk. Rep. 751.] . 

The grant of the legislature to McDougald and others, was 
the ereation of a trust for the public convenience, and could 
not be assigned—the assignment was a breach of the trust 
and operated a forfeiture. [2 Bac. Ab. Tit. Execution, C. ; 
1 Cow. & H.’s Dig. 374; 19 Johns. Rep. 456,] But if the 
franchise has been Somat by the defendants, the statute 
prescribes the penalty, and for this the party injured should 

‘ood. 4 

The streets of the town of Girard are public highways, 
and the commissioners’ court of Russell might erect a toll 
gate across them. (5 Porter’s Rep. 311; Clay’s Dig. 513, §%§ 
25, 26.] 

‘If the gate erected under the authority of the comiiaiésion- 
ers’ court is not placed upon the complainant’s land; then 
they have no right to enjoin the collection of tolls—nor is 
the allegation sufficient that complainant’s profits are likely 
to be diminished. [11 Pet. Rep. 420.] If the tolls have 
been improperly collected in Alabama, they may be recover- 
ed back, (Clay’s Dig. 513, §27; 2 Porter’s Rep. 307,) but 
this furnishes no ground for an injunction. The doctrine 
that a franchise can’t be impaired, and that all competition 
may be excluded, can’t be maintained—monopolies are a- 
gainst the policy of the State. [19 Ves. Rep. 616 ; 4'T. Rep. 
666 ; 2 B. & Adol. Rep. 792; 2 Paige’s Rep. 116; 1 Wheat. 
Rep. 115.] 

Chancery will not exercise a primary jurisdiction in cases 
of nuisance, unless the necessity be pressing—there must 
first be a trial atlaw. [18 Ves. Rep. 245; 2 Dana’s Rep. 
158; 12 Pet. Rep. 91; 7 Porter’s Rep. 238; 3Ired. Eq. Rep. 
301; 10 Wend. Rep. 324; 3 Atk. Rep. 750; 5 Porter’s R. 
313; 4 Hawk. Rep. 384.] 

The court of revenue and roads may license the erection 
of a toll gate, or a bridge, or the establishment of a ferry at 
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or town,” though within two miles of another p 

licensed. [Clay’s Dig. 508, $ 7 ; 514, $29; 2 
2.296 6.] One prejudiced by a private ferry fhe 
1 Strain its use by an injunction, and in | prineiple 
jeited for the ae in error do not go beyond 
172; Willes’ Rep. 508; 1N. & 
th. Rep. 101; 2 Stewart's Rep. 








th * commissioners of the town of Columbus 
Md bridge across the Chattdhioochie river, oppo- 
f, and that the western abutment of said bridge 


“the lands of Daniel McDougald, Robert Collin 
i James C. Watson 1 ald Burton Hepbtirn} within the ee | 
limits and jurisdiction of this State.” And thereupon | enacts 
that ‘the parties whose lands are thus encroached upon, and 
their assigns, are “authorized to make and erect all ‘things 
necessary to the pérmanent erection of the western abutment 
of said. bridge, on their own lands.” - The bridge as then lo- 

i wWas declared permanent, and it was enacted that no 
person shall be authorized to erect a bridge, or attach an a- 
futment to the, western bank of the Chatahoochie river, nor 
establish any ferry within two miles of the bridge, either a- 
bove or below. If any bridge or ferry is established within 
two miles of that then erected, the owner of such bridge or 
ferry shall forfeit and pay for every day he shall keep the 
same in operation, or it shall ‘remain attached and affixed 
to the western bank of the Chattahoochie,’”’ the sum of twen- 
ty dollars. Further, upon the payment by McDougald, Col- 
lins ‘‘ and their associates, or assigns,’”’ of ‘one half the va- 
lue of the bridge erected as aforesaid,” then they were au- 
thorized to demand and receive, at the western abutment, 
toll, the rates of which are prescribed by the act. Under the 
authority of this enactment, McDougald and his associates 
conveyed to the complainant, not only the land on which 
the western abutment of the bridge rested, but also the privi- 
leges and immunities conferred by the act. The questions 
now to be considered are—1. Was the conveyance effectual 
to invest the complainant with a title to the land, or the right 











to “demand and receive tolls” from persons passing ov 
bridge? 2. Does'the bill disclose ¢ a case which nathcette a 
court of chancery t grant an injune : 

L We need not inquire w o 


the Raider, or whéther & Frroigiiar woilld: be a 2 
insist‘on its invalidity? There can be no question) bu 
eonyeyance by McDougald and others, confe C 


ant right to enter and occupy the 


ink rs “can be no doubt of the compli : 
urchase the franchise grante the act: 
ut intimately congerfed its interes as. poe 4 
3 mation of its title to — bridge, and to; 
vestiture | “of the privileges and s which its cons ction 
aplated. . 
.right of a corporation to make contracts, in a State 
1 + than that of its creation, has been considered cmon 
ity and clearness in several cases, by the Supreme Court 
of the United States. [13 Peters’ Rep. 521; see also, 4 
Pet. Rep. 60, 122, 393.] In the case first cited, it was con 
ceded that a corporation could have no legal existence out of 
the limits of the sovereignty by which it is created} it exists 
in contemplation of, and by force of the law, and whege that 
law ceases to operate, it can have no legal existence. “It must 
dwell in the place of its creation, and cannot migrate ‘to an- 
other sovereignty.”’ But while its habitation and existence 
in the land of its birth, is thus forcibly stated, it is said that 
its locality creates no insuperable objection to its contracting 
in another jurisdiction; that although it is an “artificial being, 
invisible and intangible, yet it is a person for certain purpo- 
ses, in contemplation of law,” and has been recognized as 
such, not only by the decisions of the Supreme Court of the 
United States, but by other tribunals. [See 11 Wheat. R. 
412; 12 Pet. Rep. 135; 8 Porter’s Rep. 404.] It is then 
said, that as natural persons, through the intervention of 
agents, make contracts in countries in which they do not re- 
side, no objection is perceived to the capacity of an artificial 
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. the place_in which théy were made ; ; provided 
was not eae to the law, or poli¢yof 1 


mtry. The co hus extended to other 
Js nc (0 impeachment of so nty. Iteis the volp 


‘the nation by which it is offered, and may be refus 

at Pleasure. % Further, “\tgsmothing more than the” 
tence of an artificial persotigcreated by the law of 
State, and clothed with the power of making certains € 
tracts. It is but the usilal comity of recognizing the law 0 
@nother State.’ These propositions are amplified and illus- 
trated in the cases referred to, by argument and auth@rity so 
satisfactory, as to have received the approbation of. the pro- 
fession, generally. [See 2 Lord Raym. 1532; S.C. 1 Stra. 
Rep. 612; 2 Id. 807; 1C. & P. Rep. 569; 1 Dow’s Rep. 
169; S.C. 3 Sim. Rep. 338; 2 Rand. Rep. 465; 5 Id. 471; 
10 Mass. Rep. 91; 5 Conn, Rep. 560; 1 Missouri Rep. 184; 
8 Dana’s Rep. 114; 4 Blackf. Rep. 202; 7 Mart. Rep. 31; 
2 Stew. Rep. 147.] 

The statute in question in totidem verbis confers the fran- 
chise upon the individuals designated, or their assigns; thus 
giving in advance the legislative sanction to an assignment 
of the immunities and benefits it granted. This proposition 
is so obvious from the terms employed, as well as from the 
motives which must have induced the passage of the act, and 
its subject matter, that it requires no illustration. Where 
franchises are conferred in consideration of the personal con- 
fidence reposed in the grantee, perhaps it would not be per- 
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yment of toll—thus prejudicing the ae 

ce. The consequence,of the act complained of might 

en stated with more particularity, yet we think it is 
bstantially alledged, that the less@e under the order of the 
court, is participating, or attempting to participate, in thie 
complainants franchise, and will diminish their profits, by 
adding to the price of passing the bridge. Upon this hy- 
pothesis, we will consider the cause. In Osborn v. U. S. 
Bank, 9 Wheat. Rep. 738, 841, which was a bill for an in- 
janction, at the suit of the defendants in error, to restrain the 
seizure of the money and property of the bank, in payment 
of a tax imposed by the legislature of Ohio, the court said, 
the interference of chancery for the protection of parties in 
the enjoyment of a franchise, “has most frequently been to 
restrain a person from violating an exclusive privilege by 
participating in it. But if, instead of a continued participa- 
tion in the privilege, the attempt be to disable the party from 
using it, is not the reason for the interference of the court 
rather strengthened than weakened.” The grounds upon 
which an injunction is granted is, to prevent a permanent in- 
jury from being done to the party entitled to the franchise or 
privilege, which injury cannot be estimated in damages, and 
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‘of levying the tax in the first ims 
| mn at law ; but that affords a 
only for the sing , and is not equal to the remed 
Chancery, whielt prevents its repetition, and profeets the pr 
ilege.” So it has been held that a court of equ ursuine 
the analogy of the law, that a party may maintain a private 
action for special damage, even in case of a public nuisance, 
will now take jurisdiction of a public mn at . 
instance of a private person, where he_is imminen 
danger of suffering a special injury, for which, under the¢ 
cumstances of the case, the law would not afford an adequate 
remedy. [12 Pet. Rep. 91,98; 19 Ves. Rep. 616; 6 wa 
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Ch. Rep. 439.] And in the last case cited, an injunction,‘ 
granted to restrain a party from obstructing a street by bu 
ing a house thereon; it being considered not only a public 

isance, but productive of injury to the plaintiffs im particu- 
tar by affecting the enjoyment and value of their property m 
the vicinity. «See 6 John. Ch. Rep. 46; 1 Nich. H. & CG 
Rep. 436 ; 5 Porter’s Rep. 279. 

In Bemis v. Upham, 13 Pick. Rep. 169, it was contended 
at the bar, that chancery would take jurisdiction of nuisances 
only in urgent cases, where the prompt interposition of the 
court is necessary, by immediate injunction, and where the 
proceedings at law would be too slow. But the court con- 
sidered that the promptness of the remedy in equity, though 
certaiyly one of its advantages, was no test of superior effica- 
cy and completeness ; and added, “ we think it sufficient that 
the remedy in equity is more adequate and better adapted to 
reach the justice of the case, and more complete by being at 
once more comprehensive and effectual.” [See 1 Gill & J. 
Rep. 1; 4 Hawks. Rep. 384.) It is a necessary sequence 
from these citations, that the party aggrieved is not obliged 
to establish his right at law, before he invokes the aid of 
equity to protect him in its enjoyment, unless it be doubtful. 
In the Croton Turnpike Co. v. Ryder, et al. 1 Johns. Ch. R- 
611, it was held that an injunction will be granted to sectire 
toa party the enjoyment of a privilege conferred by statute, 
of which he is in the actual possession, and when his title is 
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he ex xclusive privilege of erecting ‘ 
,h had duly opened and establis 
d cert rsons, with,a view pate dic 
l, opene y-road, near the turnpike, and kept it open 
pir ampexncse by which persons were enabled to avoid 
Tavellin ough the gate and paying the toll to the plain- 
tiff’s; a perpetual injunction was granted to prevent the de- 
fendanite from using, or allowing others to use such road; 
was ordered to be closed. The court ak 
tion in such a case is extremely benign and 
‘Without it, the party would be exposed to con- 
ant and ruinous litigation, as well. as to have his right ex- 
ively impaired by frauds and evasion. If such a contri- 
Se as this case presents is to be tolerated, all our statute 
ileges of the like kind, on which snillidiad have been ex- 
pended, would be rendered of little value, and the moneys 
have been laid out in vain.” See 2 Stew. Rep. 211; 5 
Johns. Ch. Rep. 111. ¥ 
The principles we have stated as sustained by adjudged 
» cases, are all noticed by the learned author of the commen- 
taries on equity jurisprudence, as furnishing grounds for the 
preventive and protective interference of equity, by injunc- 
tion; and he cites many decisions which not only show that 
he is well supported, but an increased disposition of courts 
of chancery, in modern times, so to mould its jurisdic- 
tion in this respect, as to afford an adequate remedy to parties 
and to subserve the purposes of justice. [2 Story’s Hq. $$ 
625 to 629. | 
There can be no question but in cases of public nuisances 
properly so called, that an information lies at the suit of the 
Attorney General in equity to prevent the grievance, and in 
some cases of pressing necessity to abate it. [See 5 Porter’s 
Rep. 279; 2 Story’s Eq. §§ 922 to924.] Yet in the case of 
a public nuisance, which specially affects an individual, it is 
competent for him to become an actor in his own name, and 
this whether he seeks redress in equity or at law; and nei- 
thér reason or authority require a party to sue in the name of 
the State, in order to protect him in the enjoyment of a fran- 
chise duly created. The citations we have made show this, 








The Mayor, &c. of Columbus ved Rodger " et 
not only by express adjudication, but by” the cand in which 
the suits were brought. [See also 9 Johns. Ch. Rep. 439; 
1 Green’s Ch. Rep. 57; 21 Pick. Rep. 344; 1 Sally Rep. 
231.) . * 

We need not inquire whether the act of 1834, opera 
a contract, or wasa mere gratuity on the part of the State, 
which did not to any extent restrict the future action of the 
Legislature. Whether it be considered the one or the other, 
it certainly conferred a franchise, which the court of revenue 
and roads could not divest or infringe. [2 Porter’s Rep. 296 ; 
11 Peters’ Rep. 420.] 

The penalty which the act prescribes is not for the griev- 
ance for which the complainant seeks redress; but it is the 
erection of a bridge, or the establishment of a ferry within 
two miles of the complainant’s bridge which is thus punisha- 
ble. There is then no foundation for the objection that the 
statute prescribes a remedy, and that no other can be pursu- 
ed. If, however, the objection was well founded in point of 
fact, it might well be questioned whether the legal inference 
deduced in argument could be supported. If the penalty 
was inadequate to protect the complainant’s enjoyment of the 
franchise, or compensate for its disturbance, would it not be 
competent to maintain an action for damages, or in a proper 
case to invoke the preventive power of a court of Chan- 
cery. 

In the case at bar, we think the emergency was such as to 
warrant the interposition of the transcendent power of equity 
by process of injunction. The obstruction which was made, 
as we have seen, under an authority merely colorable, was 
calculated to diminish the receipts of the complainant’s tolls, 
by preventing many persons from passing the bridge in con- 
sequence of the increased charges ; or to avoid the latter re- 
sult, compelling the complainants to reduce the toll below the 
rates they were authorized to demand bylaw. Again: con- 
ceding that the parties liable for an infringement of the fran- 
chise were able to respond in damages, it would require ac- 
tions incalculable in number, to be renewed as long as the 
obstruction continues. ‘T'o quiet litigation and to administer 
speedy and effectual redress, it is altogether proper that chan- 
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eery ‘should fend Es aid, and the cases cited fully sanction its 
‘interference. 

* It is barely necessary to add that upon a motion to dismiss 
for want of equity, it is not allowable to look to any matter 
‘extrinsic of the bill. The bill must be‘taken as true. This 
View is decisive of the case, in the aspect in which it comes 
before us; the consequence is, that the decree of the court of 
chancery is reversed, and the cause remanded. 











FAIRES v. LODANC. 


1. When the witnesses before the jury, differ materially in stating the con- 
tract—one saying it was between the plaintiff and defendant for the rent 
of a room, and others that the room was leased by the plaintiff to a third 
person, for whom the defendant promised to pay, if he failed to do so, it is 
error to refuse to charge that the defendant was liable, although the third 
person may have receivéd the benefit of the contract. A promise under such 
circumstances is not within the statute of frauds. 


Writ of Error to the County Court of Mobile. 


‘Assumpsit by Faires against Lodanc for use and eccupa- 
‘tion. 

At the trial, on the issue of non assumpsit, a witness stat- 
ed he was present when the plaintiff and defendant entered 
into a contract for the rent of the upper saloon of the Mobile 
Theatre, during the Theatre season. Lodanc agreed to rent 
the saloon from Faires.and pay him $300 for the season. Af- 
terwards Lodanc told the witness he had taken possession of 
the saloon, pursuant to the contract. Another witness testi- 
fied he heard a contract made between F'aires'and one Marino 
for the rent of the saloon, and that Lodanc agreed to be se- 
curity for Marino, and pay the $300 in case Marino should 
make default in paying the rent. 'T’'wo other witnesses tes- 
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tified to the same fact, but stated on cross-examination, that 
the first witneS8 was not present when the conversation was 
had between Faires and Marino and Lodanc. 

On this state of proof the court charged— 

1. That if the jury believed the contract was made be- 
tween Faires and Marino, and that Lodanc promised to pay 
the debt in case Marino should make default of the rent, then 
his promise was within the statute of frauds, and he was not 
liable, unless it was in writing. 

The plaintiffs counsel then requested the court to charge. 

2. That if the jury believed the credit was given to Lo- 
danc and not to Marino, that Lodane was liable, although 
Marino may have been the beneficiary in the contract. 

This was refused and the jury instructed— 

3. That if Faires, Marino and Lodanc were all together, 
and Faires agreed to rent the room to Marino, and Marino 
promised to pay the rent, then Lodanc is not bound, unless he 
promised in writing. 

The plaintiff excepted to the charges as given, as well as 
to the refusal to give that asked, and the ruling of the court 
in these particulars is assigned as error. 








A. Fox, for the plaintiff in error, argued— 

1. Although the charges given may be correct in the ab- 
stract, yet they were calculated to mislead, as the plaintiff 
counts on the special contract made with Lodanc, as well as 
for use and occupation, and the attention of the jury was 
drawn from this count by the charge of the court. ['Toul- 
min v. Lessesne, 2 Ala. Rep. 359.} 

2. If credit was given to Lodanc, although Marino was 
the beneficiary, the former was liable on his original un- 
dertaking. [Rhodes v. Leeds, 38S. §& P. 212; Travis v. Al- 
len 18. & P. 192.] 


G. N. Stewart, for the defendant, insisted—The contract 
is within the statute, as Lodane was nothing more than a 
surety for Marino. The charges of the court are with re- 
ference to the entire testimony not alone on that of the first 
witness. | 
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GOLDTHWAITE, J.—We do not understand the plain- 
tiff as insisting there is error in either of the charges actually 
given, but that the court below should also have instructed 
the jury as he requested. It appears the witnesses examined, 
differed materially in their statement of the contract. Ac- 
cording to one, it was made by the plaintiff with the defend- 
ant, but the others speak of Marino as the principal debtor, 
and the defendant as his surety only. In this condition of 
the evidence, it is clear the plaintiff was entitled to the in- 
struction of the court, upon his yiew of the contract, and if 
the credit was given to the defendant, and not to Marino, 
there can be doubt the plaintiff was entitled to recover, al- 
though Marino was solely benefitted by the lease. In such 
acase no credit is given to the third person, and he is respon- 
sible in no manner to the plaintiff. [Roberts on Frauds, 216; 
Rhodes v. Leeds. 3 S. & P. 212.] For this error the judg- 
ment is reversed and the cause remanded. 











LEONARD v. THE BOARD OF ENGINEERS. 


1. The act for the better regulation of the management of steamboats, re- 
quires that there should be a first, or principal engineer on board of the 
boat, at the commencement of the trip, or voyage; should he be taken 
sick, or be disabled, the second engineer may act until the termination of 
the voyage. 

2. The penalty is incurred by commencing the trip, or voyage, without a 
principal engineer, though it is never terminated. 

3. The penalty is incurred by the person who is in command of the boat, as 
master, when the voyage is begun, without a licensed principal engineer 
on board, though another may be in fact the captain of the boat, and such 
person is placed temporarily in command by him for a single trip. 


Appeal from the County Court of Mobile. 
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Action by the defendant in error against the plaintiff in 
error, as captain of a steam boat, to recover the penalty of 
$50 for, making a trip with the steam boat Eureka, without 
a principal engineer, certified by the board of engineers. 

The plaintiff made a short statement of the cause of action, 
in the county court, to which the defendant demurred. No 
judgment appears to have been rendered on the demurrer, 
but atrial was had before a jury, on the plea of not guilty. 

Upon the trial, as appears by a bill of exceptions it was prov- 
ed, that although the defendant was the captain of the boat, 
one Walker commanded it on her voyage from Mobile to 
Montgomery, and back to Mobile. That the first engineer 
was taken sick immediately preceding the \departure of the 
boat, and another could not be procured in his place. ‘That 
the boat left with but one engineer, who was certified by the 
board of engineers as second engineer. Walker made but 
this trip a8 captain, and Leonard was not the owner of the 
boat. 

The court charged the jury, that if the defendant had con- 
trol of the boat ascaptain, employed by the owners, and pla- 
ced another in his stead for a voyage, the defendant is to be 
en as captain. 

That it is not a compliance with the law, to have on 
Ran but one engineer, certified by the board as second en- 
gineer. 

3. That an engineer being on board, who is not responsi- 
ble for the management of the engine, is not a compliance with 
the law, though he may have a certificate as first engineer. 

4, 'That any running of the boat without an engineer, such 
as the law requires, is a violation of the statute, though it be 
not for the whole of the voyage. 

These charges were excepted to, and are now assigned as 


error, as is also the rendition of judgment for want of a suffi- 
cient statement of the cause of action. 








W. G. Jones, for plaintiff in error. 

1. The statute under which this proceeding was instituted 
is a highly penal statute, and must therefore be strictly con- 
strued. [Clay’s Dig. 137, §§ 10, 11; 138, $ 13.) 

2. The plaintiff, Leonard, was not the Captain or owner 
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of the boat at the time the voyage complained of was made, 

and therefore was not liable to the forfeiture. The captain 
or master is he who has the actual charge or command of the 
ship or boat during the voyage. Leonard, it was proved, 
was not on board the beat, or in actual command of it, at any 
time during the voyage. As to who is Captain, see Abbot 
on Shipping, 85; 2 Kinnie’s Law Com. 595-6. 

3. The forfeiture is not incurred by the mere running of 
the boat without a duly licensed engineer. A complete voy- 
age must be made. The passing of the boat from Mobile 
to Montgomery, and back to Mobile, under the facts shown 
in the bill of exceptions, constituted but one voyage. As to 
what is a voyage see Kinnie’s Law Comp. 629, 631. 

4. The forfeiture is incurred only by making a voyage, 
without any licensed engineer. It is not incurred by having 
one only licensed as second engineer. [Clay’s Dig. 137, $ 10, 
138, §.13.] 

5. The statement is so fatally defective, in not averring 
that Leonard was owner, or Captain of the boat—or that a 
voyage was made—and in other respects—that no judgment 
can be legally rendered on it. Such substantial defects are 
fatal, on demurrer, in arrest of judgment, or on writ of error. 
{Cummins v. Gray, 4 8. & P. 379; Roden et al. v. Roland, 
1 Stew. 266. | 


Fox, contra. 

A formal declaration was not necessary. If the statement 
were insufficient, the objection is cured by pleading to it. 
The demurrer was waived by the plea. [Morrison v. Morri- 
son, 3 St. 444; Grigsby v. Nance, 3 Ala. 347; Hanks v. 
Hinson, 4 P. 509; Wheeler v. Bullard, 6 P. 352 ; Carlisle v. 
Davis, 7 Ala. 42.] 

The forfeiture is incurred by a violation of the provisions 
of the particular section of the law. [Clay’s Dig. 137, $ 10.] 
The provisions are, that neither the master nor owner shall 
employ an incompetent person. The act of employing him 
is the offence. And the act specifies who are competent or 
otherwise. [$ 13.] The engineer employed as principal 
must be one with the higher certificate. 

It is not so much a penal law, as one of general police. Un- 
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less expressly confined in its operation, it must be construed 
to embrace the evils intended to be remedied. {The People 
v. Utica Ins. Co. 15 Johns. 358; Dwarris on Stat. 698.] A 
statute penal as to some, yet if it be generally beneficial shall 
be liberally construed. [Sickles v. Sharp, 13 Johns. 497; 
Blakeny v. Blakeny, 6 P. 109; Dwarris, 736-7; 19 Viner’s 
Ab. 518, 521.] 

Leonard employed the incompetent engineer for the voy- 
age. He was in the entire control of the boat. Magistrum 
navis accipue debemus, cui totiers navis cura mandata est. 
There was no emergency authorizing a substitution. [Story 
on Ag. § 36; Liv. Ag. 70.] 


ORMOND, J.—The statute, (Clay’s Dig. 138, $ 10, 11,) 
upon which this action is founded, was designed to insure 
the presence of a competent engineer, for the management of 
the engines of steam boats, and we think it is clearly ‘the 
meaning of the act, that every boat should have on board 
during a voyage, a first, or principal engineer, certified as 
such by the board of engineers. ‘The distinction made in 


the statute, between first, and second engineers, by the 13th 
section, is without meaning or object, unless this construc- 
tion is put upon it, as the design of the act was not to fur- 
nish a scale by which the wages of these persons was to be 
graduated, but to ascertain their qualifications, by an exami- 
nation by the board of engineers, and thus to secure the pub- 
lic against damage from incompetent engineers. The act, 
however, does imply, that if a first engineer is employed, his 
assistant may be of inferior qualifications, but under ‘his-su- 
pervision, capable of aiding in the management of the en- 
gine. 

The penalty is incurred by the Captain, or owner, of the: 
boat, and whoever is in command of the boat, when the law 
is violated, is liable as Captain. The defendant, it appears, 
was the master of the boat, employed by the owners, and 
engaged one Walker, to take the command of the boat .for 
the trip to Montgomery, and:back to Mobile, and it was dur- 
ing this period, that the liability was incurred. This is a 
penalty incurred for the violation of a statute, and we are 
clear in the opinion, that no one can be subject to it, unless 
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he is in fact the master of the boat, at the time the penalty 
is alledged to have been incurred. Walker was to all intents 
the Captain of the boat, during this voyage, having the char ge 
of the vessel, and in that capacity, having power to charge 
those engaged in running the boat by hisacts, assuch ; much 
more must he be considered as the Captain of the boat, so as 
to be subject to this penalty, which is for the violation of a 
duty, imposed upon him as an individual. The public have 
no means of knowing who is the master of the boat, but by 
the fact that one assumes the command of it, and cannot 
know the secret engagements of the parties. Whoever there- 
fore, in fact commands the boat during a voyage, when a 
penalty is incurred by this act, is the proper person to be 
sued. 

It is not necessary to incur a forfeiture under this act, that 
the meditated voyage should be actually performed. It is 
sufficient if it be commenced, and the boat be actually run 
without a licensed engineer on board, employed to manage 
the engine. ‘The penalty it is true, is for each voyage so 
made, but that was only intended to guard against the re- 
covery of more than one penalty for a voyage, or trip. The 
danger to those in the boat, from the want of the necessary 
skill in the engineer, was the object the statute had in view, 
and that begins when the voyage commences, and is as per- 
ilous to those who travel a part of the way, as to those who 
go the entire voyage. Besides, the want of skill in the engi- 
neer might be the cause of breaking up the voyage, and pre- 
venting its termination. 

We have said, there must be alicensed engineer on board, 
employed to manage the vessel, at the commencement of the 
voyage ; should he be disabled frem attending to his duties 
during the trip, we think it would be a sufficient reason for 
permitting the second engineer to manage the vessel ; but 
when, as in this case, the principal engineer was taken sick 
before the commencement of the voyage, it was the duty of 
the master to supply his place. 

Let the judgment be reversed and the cause remanded. 
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MARSH v. THE BRANCH BANK AT MOBILE. 


1. The certificate which the statute requires a clerk to give to a witness of 
the length of time he has attended under a subpena is prima facie evi- 
dence of what appears on its face; but it is competent for the party inter- 
ested, either upon a motion to re-tax costs, or when sued on the certificate, 
to show that the witness did not attend so many days as it indicates, 

2. Where a party directs a subpena for a witness, it is the duty of the clerk 
to issue it to each succeeding term, until the order is countermanded or 
the suit disposed of. 

3. Merely laying aside the civil, and taking up the criminal docket, does not 
discharge a witness in a case on the former. The witness cannot know 
how long it may occupy the court, or that the civil docket will not be call- 
ed again before itis disposed of. Ifa suitor in such a case would be re- 
lieved from the costs of his witnesses, he must at least excuse them from 
attending. 


Appeal from the Circuit Court of Mobile. 


Tis was a motion for the retaxation of costs, at the in- 
stance of the defendant in error. From a bill of exceptions 
in the record, it appears that the plaintiff was summoned as 
a witness in two causes lately pending in the Circuit Court 
of Mobile, at the suit of the appellee, one against Jos. Cain 
and the other against B. C. Gallop ; in each of which the sum 
of sixty-nine dollars was taxed for the appellant’s attendance 
as a witness. ‘These causes were on the trial docket both at 
the spring and fall terms of the court holden in 1845, and 
were dismissed on the 24th December of that year, at the ap- 
pellee’s cost. Onthe 9th January, 1846, an execution issu- 
ed, requiring the collection of the fees allowed the witness, 
on which no return was made. The spring term, 1845, con- 
tinued its session thirty-nine days, (including five Sunday’s) 
fourteen of which were occupied with the criminal docket— 
the witness was summoned to attend the sixth day: The 
fall term was of thirty-three days continuance, (five Sundays 
included, ) of which fourteen were devoted to the criminal 
docket. 
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The practice of the Circuit Court is to allot a particular 
time to the criminal docket, which is previously announced, 
and a matter of notoriety—during the trial of causes on the 
criminal docket, civil business is suspended. 

It was admitted that the appellant had made his affidavit, 
and obtained his certificate from the clerk for forty-four days 
attendance as a witness in each of the cases in which he had 
been summoned ; for which sixty-dollars were taxed. 

The motion to retax was granted, and thereupon the court 
allowed the appellant for his attendance at the spring term, 
1845, but fourteen days, and at the fall term nine days ; from 
this order an appeal has been presented. 








P. Puiuirs, for the appellant. 
Lessesnz, for the appellee. 


COLLIER, C. J.—By the act of 1807, it is enacted that 
the attendance of a witness as to the number of days shall be 
ascertained by his oath, to be made at the court at which the 
cause is determined, &c. or within five days thereafter, be- 
fore the clerk, who shall grant a certificate for the same ; and 
if the witness swear falsely, in order to obtain his certificate, 
he shall be adjudged guilty of perjury. [Clay’s Dig. 600, § 6; 
601, $ 12.] It is contended that a certificate obtained under 
this enactment is conclusive as to the number of days the 
witness has attended under subpena, and cannot be gainsay- 
ed, either upon a motion to retax, or where a suit is brought 
for its recovery. This argument cannot be supported. A 
case decided at this term admits that the certificate is prima 
facie evidence of its correctness, but it is competent for the 
party at whose instance he was summoned to show the re- 
verse. In principle, we can discover no difference between 
that case and the one now before us. It is the duty of courts 
to supervise the taxation of costs by their ministerial officers, 
and they are invested with ample powers for,this purpose ; 
which cannot be impaired by the fact that a witness has re- 
ceived a certificate from the clerk according to the provisions 
of the statute. True, the certificate of the witness upon a mo- 
tion to retax, would be presumptive evidence of his attendance 
for the length of time expressed upon its face ; but cannot be 
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regarded as more potent than if a suit was brought upon it 
for the recovery of the sum allowed to the witness. 

It is made the duty of the clerk of the circuit or county 
court, in which a suit is pending, ‘‘ where a witness had been 
ordered to be subpanaed by any party, to continue thereaf- 
ter to issue subpe@nas for such witness from term to term, 
until the cause in which the evidence of such witness may 
be wanted, shall be finally tried, or the said witness discharg- 
ed by the proper party, and the clerk notified thereof.” 
[Clay’s Dig. 602, ¢ 15.] This statute makes it the duty of 
the clerk to issue a swbpena for a witness to each succeding 
term, where it has been once directed by a party, until the 
order is countermanded, or the suit disposed of ; and the cor- 
responding duty of attending until the witness has been re- 
leased from the swhpana, would seem necessarily to follow. 

We do not understand that the circuit court sets apart, in 
advance, a definite number of days to the criminal docket, 
but merely that it is announced from the bench when that 
docket will be taken up; and until it is disposed of, no civil 
business will be called. Such announcement is not a license 
to witnesses in civil causes to withdraw their attendance for 
the residue of the term, or until some future day in the term. 
The mandate of the subpena requires them to be present from 
day to day until they are discharged. 

It is competent for a party causing a witness to be sum- 
moned, who resides so near the place where the court is hol- 
den that he may without inconvenience return home at the 
close of each day, or week, to relieve the witness from atten- 
dance for a certain number of days, or until some definite day 
during the term. Whether, if the witness comes from such 
a distance as would render it inconvenient or oppressive to 
go to his home and return to the court, he can be discharg- 
ed for a period short of the term, we will not inquire. 

Now, although the criminal docket may be taken up, it 
does not amount to the discharge of a witness in a civilcause 
for a single day. ‘The witness cannot know how long it 
may occupy the court, or whether the civil docket may not 
be called before it is finally disposed of. If litigants would 
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be relieved from the payment of the costs, they must at least 
excuse their witnesses from attending. 
The consequence is, the judgment of the circuit court, by 
which the costs taxed to the appellant were reduced, is re- 
versed, and the motion remanded if the appellee desires it. 








MASTERSON v. GIRARD’S HEIRS. 


1. Although in shis State, an administrator, by statute, is invested with pow- 
er to rent the real estate of his decedent, and under its construction may 
recover rents accruing ona demise of his decedent, yet until the adminis- 
trator asserts this power by notice to the tenant, or by actual suit, the heir 
may sue for and recover the rent falling due after the death of his an- 


cestor. 


Writ of error to the County Court of Mobile. 


Covenant by A. A. and A. J. Girard, as heirs of Edward 
Girard, deceased, against Masterson, on a lease executed by 
Masterson to the decedent, in his life, for a tenement in the 
city of Mobile, reserving a monthly rent of $25, from the 1st 
July, 1839, to the Ist July, 1844. The declaration is in the 
usual form, and avers the breach in not paying the rent to the 
plaintiffs after their ancestor’s death, which is averred to have 
happened on the Ist January, 1840, and that afterwards, from 
thence to Ist November of the same year, ten months rent 
were in arrears, and unpaid. 

The defendant pleaded, “that when the cause of action is 
alledged to have accrued, and for ten months preceding the 
1st November, 1841, the estate of Girard was in the course 
of settlement in the Orphans’ Court, and one Julia Girard was 
administratrix, duly appointed, &c. and that the said estate 
was not settled when the suit was commenced. And this, 


&e. 
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~The plaintiff demurred to this plea, and the court sustain- 
ed the demurrer. 
This is assigned as error. 











J. F. Apams, for the plaintiff in error, cited Clay’s Dig. 199, 
§ 36, and insisted, under this act, the administratrix was the 
proper person to sue. Also, that under the law of this State 
the heirs could not sue until after a final settlement of the es- 
tate. [Philips v. Gray, 3 Ala. Rep. 226; Harkins v. Pope, 
June term, 1836. ] 


K. B. Sewatt, contra, insisted, the statute referred to on- 
ly gives the naked power to the administrator to lease the 
estate of his intestate, and the estate descends to the heir, 
subject to the exercise of this power. To show the right of 
the heirs to sue, he cited 1 Lomax Ex. 295; Van Rensalear 
v. Platner, 2 John. Cases, 21; Wright v. Williams, 5 Cowen, 
502; Terry v. Ferguson, 8 Porter, 500; Leavins v. Butler, 
Ib. 380; Bridgewater v. Buckfield, 3 Cowen, 299. 


GOLDTHWAITE, J.—It seems not to admit of question 
that by the common law the heir succeeds to rents reserved 
by his ancestor out of the inherited estate, and may sue for 
those which fell due after the death of the ancestor. [1 Lo- 
max Dig. 546, § 15; Wright v. Williams, 5 Cowen, 501.] 
This indeed is not denied, but the defendant insists the rule 
is different in consequence of the act of 1839. By that it is 
made lawful for administrators and executors to rent, at pub- 
lic outcry, the real estate of any decedent, until a final set- 
tlement of said decedent’s estate is effected ; and the proceeds 
shall be assets in the hands of such executors and adminis- 
trators. [Dig. 199, § 36.] Ifthe terms of that act only are 
looked to, it isclear they will not extend to divest the right 
of the heir ; but this act is only one of many which seem to- 
gether, to constitute'a system, and create some important mod- 
ifications of the common law incidents of descents. ‘Thus 
by a general statute the real estate of a decedent is made 
chargeable with hisdebts. [Dig. 101, $1.] And by seve- 
ral others, the administrator is invested with the power to 
proceed in the orphans’ court so as to obtain a decree for the 
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sale of the lands, when the personal estate is insufficient to 
pay the debts, (Ib. 192, ¢ 2; 224, § 16,) or for the purpose 
of making*more equal distribution between the heirs. [Tb. 
224,§16.] As the power is given to the administrator un- 
der these circumstances, to cause the lands to be sold, there 
is great reason to suppose the act of 1839 was to enable the 
same functionary to obtain control of the rents derivable 
from the real estate in those cases when in his discretion the 
interest of the estate will be promoted by resorting to this 
course. ‘This is the more probable, as by our statutes of des- 
cents and distribution, the real and personal estates go to the 
same person when the debts are paid. There can be no in- 
jury to the heir when the rents of the real estate are expend- 
ed in aid of the personal estate, as this diminishes the chan- 
ces for requiring a sale of the real estate. In accordance 
with these views, we have held, the administrator may bring 
the action for forcible detainer, &c. against a tenant holding 
over. [Phillips v. Gray, 3 Ala. Rep. 226.] And that he is 
entitled to sue‘for rent due, on an implied agreement for use 
and occupation falling due after the death of his intestate. 
[ Harkins v. Pope, at this term.; These decisions indicate, 
that whenever the decedent was possessed of the estate at 
his death, the administrator may entertain the necessary suit 
to regain possession, or even to partition the land. 

But we apprehend, the estate, notwithstanding, descends 
to the heir, and that he is invested with the title, and may ex- 
ert it with al] its incidents until the administrator by notice 
to the tenant, or by actual suit, indicates his intention to as- 
sert the power reposed in him by the statute. It is true, this 
involves the difficulty, that a suit commenced by the heir, 
might be defeated by the claim of the administrator, but we 
apprehend this is not more serious than is already experienced 
when a sale is made by the heir after his ancestor’s death. 
In“either case we apprehend the title and right of the heir is 
subject to ,theexercise of the statute power, but where the 
power is not asserted or exercised by the administrator, we 
consider the heir is entitled to the estate, and its incidents, as 


at common law. 
The result of these conclusions, in the present case, is, that 
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the Saas are entitled to this action, and the facts attated 
inf ‘the plea present'na bar. 

Judgment affirmed. 





Nt 








RAY v. LYNES. 


1, A blacksmith shop in a small village, isnot in judgment of law a nuisance, 
so as to authorize a court of cliancery to interpose by injunction, and pre- 
vent its erection. Whether a blacksmith shop might not be so inartifici- 
ally and impreperly constructed, as to be peculiarly liable to fire, and sub- 
ject to be abated as a nuisance in a town—Quere? 

. One who erects a house in acity or town, onthe margin of his lot, witha 
window opening upon the lot of the adjoining proprietor, does not thereby 
acquire such a right to the use of his window as to deprive the adjoining 
proprietor of the right to build on his lot, in any manner his judgment, or 
fancy may dictate. ° 


Error to the Chancery Court at Macon. 


Butt by the plaintiff in error, for an injunction against, an 
alledged nuisance. 

The bill charges, that the complainant is the owner of a lot 
in the town of Tuskegee, on which is a dwelling house, 
worth $500, which he occupies with his family. That the 
defendants own the adjoining lot, and have commenced the 
erection of a building for a blacksmith shop, as he is inform- 
ed and believes, which will run back to the corner of the 
dwelling house, and will obstruct the light, which a window 
nearest the contemplated erection has been accustomed to 
afford to himgelf and his family, and thereby darken the win- 
dow. ‘That the appropriation of the house to a blacksmith 
shop, will endanger complainant’s dwelling by fire, and from 
the noise, smoke, &c. be a source of perpetual annoyance to 
himself and his family, and disturb their comfort, &c. The 
prayer of the bill is for an injunction, &c., which was grant- 
ed by a circuit judge. 





uae 
The defendants answered the bill, but as the 
dismissed the bill for want of equity, they’need not be ¢ ei 
sidered. 
The error assigned here is, the decree of the chanetiies 
dismissing the bill. 


~ 








Betser, for plaintiff in error. 
S. Wivuiams, contra. 


ORMOND, J.—The power of the court of chancery to in- 
terfere by injunction in the case of a private nuisance, from 
the inability of a court of law to afford adequate redress in 
all cases, is clearly established. It must nevertheless be ad- 
mitted, that it belongs to the extraordinary powers of the 
court,.and should be cautiously and sparingly exercised. We 
gave some consideration to this subject in the case of Rosser 
v. Randolph, 7 Porter, 245, and we then laid down the rule 
to be, that to authorize the interference of the court by in- 
junction, ‘it must be satisfactorily established that the pro- 
posed erection would inflict an irreparable injury, such an 
one ascould not be adequately compensated in damages ; or 
it must threaten materially to impair the comfort of the exis- 
tence of those living near it, to entitle those aggrieved to the 
preventive justice of the law; a clear and plain case must be 
made out.’”’ The first question to be settled is, whether the 
proposed building will necessarily be a nuisance. We do 
not doubt, there are many cases in which the court will in- 
tend that certain proposed erections, in the immediate vicini- 
ty of the dwellings of others, would, if erected, be nuisances. 
The admitted power of the court to restrain the erection of 
such, and in advance to prevent the threatened injury, ne- 
cessarily presupposes this. But the proposed erection must 
necessarily, if erected, be a nuisance; such as the carrying 
on of a noisome, offensive trade, injurious to health, and to 
the comfort and enjoyment of life. However necessary these 
offensive trades may be, they must be carried on in such 
places as not to affect the health and comfort of others. 

Is a blacksmith shop, in a small village, of this character ? 
In our opinion, itis not. A blacksmith might not be as de- 
sirable a neighbor as one following a more quiet trade, but 





JUNE TERM, 1846. 65 


: Ray v. Lynes. 

the inconvenience arising from the sound of the hammer, or 
from the smoke of the forge, are not such, in our judgment, as 
will enable a court of chancery to pronounce it a nuisance. 
It may certainly, to some extent, impair the comfort of those 
living in the immediate vicinity, and especially of those oe- 
cupying the adjoining lot ; but this is not sufficient to call in- 
to exercise this power, which has been justly called transcen- 
dant. The proposed erection must be such, as in judgment 
of law, to threaten materially to impair the comfort of the ex- 
istence of those living near it, to authorize the interference of 
a court of chancery ; and we do not think this can be affirm- 
ed in advance, of a village blacksmith shop. No case has 
been cited, in which it has been held, that a blacksmith shop 
is, inestimation of law, a nuisance, though it is laid down by 
some of the text writers, that a smith’s forge so near another’s 
house as to injure it materially, is a nuisance. In the case 
of the Attorney General v. Nichol, 16 Vesey, 338, Lord El- 
don asserts, that there may be cases of private nuisances, 
which would support an action on the case, and yet not be 
sufficient to authorize the court to interfere by injunction. 
A case must be made out, which establishes the necessity of 
a preventive remedy, as well as a right to compensation in 
damages ; and in all cases where this right is doubtful, it is 
the duty of the court of chancery to abstain from interference, 
until the party has established at law his right to redress for 
the nuisance complained of; and that it belongs to that class 
of troublesome, mischievous cases, which can only be ade- 
quately redressed by an injunction. [See also Van Bergen v. 
Van Bergen, 3 Johns. Ch. 882, and Earl of Ripon v. Hobart, 
1 Coop. 8. C. 333. ] 

There is nothing in the argument that there was room else- 
where on the lot to build the shop, without putting it in the 
immediate vicinity of the plaintiff’s house. If it is a nui- 
sance it is unimportant on what part of the lot it is erected, 
If it is a justifiable erection, the plaintiff has no right to dic- 
tate where it shall be placed. As to the objection of the 
danger of fire, from the sparks of the forge, it is an evil if it 
exists, incident to the contiguity of houses in towns and cit- 
ies. Every one who builds on the margin of his lot, in a 

9 
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city or town, does so with a knowledge that the adjoining 
proprietor has the same right, and that he is exposed to dan- 
ger from fire communicated by his neighbor. It is possible 
that a smith’s shop might be so inartificially, or carelessly 
constructed, as to be peculiarly liable to take fire, and thus 
unnecessarily to endanger the surrounding buildings, but we 
cannot assume that this will be of that character, but must 
suppose that it will be constructed with a due regard to the 
safety, and the rights of others. 

The privation of light by the erection of the smith’s shop, 
is not sufficiently shown by the bill, to authorize the court to 
interfere. Although it is not necessary that there should be 
a total privation of the light previously admitted through a 
window; to authorize the interposition of chancery, it is not 
sufficient that the light will be to some extent obstructed by 
the proposed building. It must be a material privation of 
the privilege before enjoyed. In this case it appears that the 
proposed building will stand at a right angle with the plain- 
tiff’s house, and although it may to some extent impair the 
free circulation of air, and the passage of light, as previously 
enjoyed, it can scarcely be affirmed that it amounts to such 
a material privation as would justify the interference of a 
court of chancery. [See the case of the Atto. Gen. v. Nichol, 
16 Vesey, 338. | 

The foundation of this right is the privation of an ancient 
privilege, so long enjoyed as to become aright. Such is not 
the fact here. We must infer from the bill that the plain- 
tiff’s building is a recent erection, and certainly one who 
erects a house in a city or town, on the margin of his lot, 
with a window opening upon the lot of the adjoining propri- 
etor, does not thereby acquire sucha right to the use of his 
window, as to deprive the adjoining proprietor of the right to 
build on his lot, in any manner his judgment, or fancy may 
dictate. Such a right could only be presumed from long ac- 
quiesence in its enjoyment, which would thereby ripen into 
a title, and presupposes a grant. No such presumption ex- 
ists in this case, and it was the folly of the plaintiff so to con- 
struct his house as to be dependent on the adjoining proprie- 
tor, for light and air. It can furnish no ground for an inter- 
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ference with the acknowledged rights of the adjoining pro- 
prietor. [Gevin v. Melmoth, Freeman’s C. 505.] 
Let the decree be affirmed. 











THE BRANCH BANK AT MOBILE v. TAYLOR, erat. 


1. Where an order is made, requiring the complainant to join another as a 
defendant to his bill, if he acquiesces in the order and amends his bill, he 
cannot on error, insist upon the requisition as a ground for the reversal of 
the decree, which, upon the hearing, may be rendered against him. 

2. Where a bill is filed for the foreclosure of a mortgage of personal estate, 
to which the mortgagor, and a_third person who has possession of the mort- 
gaged property, are parties, if the mortgagor admits the execution of the 
mortgage, and the justness of the debt intended to be secured, the bill 
should not be dismissed, though the party in possession denies that he 
holds in subordination to the mortgagor, and asserts an independent legal 
title. In such case, perhaps, an issue should be directed to try the validi- 
ty of the title set up, or proceedings should be stayed until the complain- 
ant shows its insufficiency in an action to recover the possession, or it 
may be that a decree of foreclosure should be rendered, and its execution 
by sale, postponed until the complainant recovers its possession. 


Writ of Error to the Court of Chancery sitting at Mobile. 


Tue plaintiff in error filed a bill for the foreclosure of a 
mortgage, and the sale of certain slaves, which the defend- 
ant; Taylor, had conveyed to it for the security of a debt. 
The mortgagor answered, that previous to the filing of the 
bill, the slaves therein specified were taken by M. J. McRae, 
“as his property, and that defendant had relinquished to him 
all his right or interest in them, and that he has had neither 
possession or control of them since the filing of the bill, nor 


for some time previous.”’ He answered further, admitting all 
ae 
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the allegations of the bill, and.submitting to such decree as 
the court may make. 

An order was thereupon made by the chancellor, in De- 
cember, 1845, that unless the complainant made McRae a 
party, on or before the then next term, the bill be dismissed. 
McRae was accordingly made a party by an amendment, and 
appeared and answered, that in the year 1842, he intermar- 
ried with Mary Ann Taylor, and shortly after his marriage 
received as her estate the slave Esther, embraced in the mort- 
gage, and her children, previous to the filing of the bill in 
this cause. These slaves were not the property of the mort- 
gagor when the mortgage was executed; but were then and 
have been ever since, the property of this defendant’s wife. 
Further, before the filing of this bill, the other slaves men- 
tioned in the mortgage, were in defendant’s’possession ; that 
at. the date of the mortgage, and ever since, they were, and 
have been, the property of the children of his co-defendant, 
Taylor, under a gift from the late Hon. William Smith, of 
Huntsville ; and consequently the mortgagor had no interest 
to convey. 

The children of Wm. Taylor, are the defendant’s wife, 
John M. Taylor, and Octavia T'aylor; the latter of whom is 
under the age of twenty-one years. This defendant insists, 
that he holds the slaves by a title adverse and paramount. to 
the mortgage, and that the supposed lien of the complainant 
cannot beenforced. ‘There is embraced in this angwer, a 
demurrer to the bill for want of equity. 

The cause was heard upon the bill, answers, and replica- 
tion. The chancellor was of opinion that the replication 
made it incumbent upon the defendants to prove the right to 
the slaves to be in the children of Taylor; but the denial that 
the mortgagor had any title that could be subject to a mort- 
gage, threw the burden of proof on the complainant: F'ur- 
ther, that the complainant had failed to show that Taylor 
had any title, and consequently it was adjudged that the bill 
be dismissed with costs. 








Lessesne, for the plaintiff in error, insisted—1. That the 
decretal order requiring McRae to be made a defendant, was 
irregular. [Calvert on Par. in Eq. 116, 135; 2 Sergt. & R. 





JUNE TERM, 1846. 69 
Branch Bank at Mobile v. Taylor, et al. 
Rep. 361; Story’s Eq. Pl. 177-8, and note 2; 5 Ala. Rep. 
173.] 2. McRae’s answer set up matter in avoidance—was 
no evidence in itself, but should have been sustained by 
proof. {6 Yerg. Rep. 108; 2 Ala. Rep. 215; Smith’s Ch. 
Prac. 339, 340.} 3. Taylor’s possession at the time the 
mortgage was, executed, is not denied by himself or his co- 
defendant, but is impliedly admitted. This possession gave 
a presumptive title, and the onus lies on the party setting up 
an adverse title to prove it. [Sim. & Stu. Rep. 155.] 4. 
But even if the answer of McRae is to be taken as evidence 
in his favor, there is no reason shown why the complainant 
should not have a decree against ‘Taylor. 











* 


J. A. Campse.., for the defendant, McRae, insisted, that 
the amendment of the bill brought a necessary party before 
the court, and unless he had been joined, no effective decree 
could be rendered for the complainant. [1 Green’s Ch. R. 
104, 405; 2 Ala. Rep. 331; 5 Id. 158.] 

If McRae came in under an adverse title, even subsequent 
to the execution of the mortgage, the remedy of the mort- 
gagee is atlaw. But conceding, that for the purpose of ex- 
pediting litigation, equity would take jurisdiction of the le- 
gal title, yet as McRae was in possession, the complainant 
should have shown a prima facie title in the mortgagor. The 
production of the notes and mortgage established nothing in 
respect to the mortgagor. 

The answer of McRae denies that Taylor ever had a title 
to the slaves, and throws upon the complainant the onus of 
disproving the denial to the same extent that the general is- 
sue would impose upon the plaintiff the burthen of proof in 
an action of detinue. It will not be pretended that the an- 
swer of Taylor is evidence against McRae, as the latter does 
not come into possession in privity with the mortgagor, but 
under a title which he affirms is paramount and indepen- 
dent ; and the answer of McRae is uncontradicted by any 
proof. . 

As the complainant amended the bill, it cannot object that 
the order requiring it was irregular. [1 Stew. Rep. 425; 3 
Id. 444, 448. | 
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COLLIER, C. J.—We need not consider whether McRae 
was a proper, or necessary party, as the complainant acqui- 
esced in the order which required it, by amending his bill. 
If the requisition was improper, an application should have 
been made to vacate it, by mandamus, or in some other ap- 
propriate mode. Conceding, however, that the order was 
irregular, it could not have entered into the final decree, so as 
injuriously to affect the complainant. Whether he was an 
indispensable party or not, (a point upon which we express 
no opinion,) it must be conceded that he was not an impro- 
per varty. 

The bill, with its amendment. substantially alledges, that 
Taylor executed a mortgage on certain slaves for the security 
of a debt due by promissory notes to the complainant, and 
exhibits the notes; from all which it appears, if the debt is 
unpaid as alledged, the mortgage is forfeited: F'urther, that 
McRae claims some interest in these slaves, in subordination 
to the mortgage; and hence he is made a defendant. 

It is then affirmed by the complainant, that the defendant, 
Taylor, was indebted as expressed in the mortgage, that this 
debt is due and unpaid, and that the mortgage is paramount 
to any claim which McRae has to the slaves in question. 

Without stopping to inquire whether the fact of Taylor’s 
possession, at the time he executed the mortgage, is shown 
by the record, or whether the answer of McRae is a denial 
of the equity of the bill, so far as it respects the interests he 
represents, we think a dismissal of the bill generally, was im- 
proper. ‘T'aylor admitted the indebtedness, and execution of 
the mortgage, as charged, and submitted to such decree as 
the court might make ; stating, however, that previous to the 
filing of the bill, the slaves in question were taken by Mc- 
Rae, ‘“‘as his property, and that defendant had relinquished 
to him all his right, or interest in them, and that he has had 
neither possession or control of them since the filing of the 
bill, nor for some time previous.” 

Where land is conveyed by wav of mortgage, it has been 
supposed that it was allowable for the mortgagee to proceed 
against the mortgagor, so as to make his security available, 
without making either a prior or subsequent incumbrancer a 
party ; that the rights of the former are paramount, and those 
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of the latter, will not be concluded, unless he is brought be- 
fore the court. [See Cullum et al. v. Batre’s Ex. 2 Ala. R. 
420; Judson v. Emanuel et al. 1 Id. 598.] And this al- 
though a sale may follow a decree of foreclosure. But inthe 
case of personal estate, in order to consummate a sale, the 
possession would necessarily be changed, and this makes it 
necessary, where a third person is in possession, under a claim 
of right, that his title should be passed upon before the sale 
takes place. Where, however, the decree operates on land, 
upon the report of the sale having been made, the court may 
make such order in respect to the possession as is proper, or 
may leave the purchaser to his action at law. 

In the case at bar, the complainant’s debt, as well as the 
execution of the mortgage was admitted. Here then, was 
a just ground of complaint as to Taylor, the mortgagor, and 
the question is, whether the legal title which McRae set up 
wis subversive of the entire suit. The analogies furnished 
by the law, where real estate is the subject of litigation, would 
seem rather to indicate that an issue should be directed to 
try the validity of the independent title, or it may be that 
proceedings should be stayed until the complainant had 
shewn its insufficiency to defeat the mortgage in an action 
brought to recover the possession of the slaves; or, perhaps, 
a decree of foreclosure might be rendered, and its execution 
by sale postponed, until the complainant recovered the pos- 
session of McRae. [See Norton v. Frecker, 1 Atk. R. 525; 
Sayer v. Pierce, 1 Ves. Regi 232; Livingston v. Livingston, 
3 Johns. Ch. Rep. 51.] ether the title asserted by Mc- 
Rae should be met and adjudicated in the one form or the 
other, we are satisfied that the bill should not have been dis- 
missed in toto. 'The mortgage would have estopped Taylor 
had he attempted it, from asserting the invalidity of his title 
to the slaves—the answer of McRae, whatever be its effect 
in his favor, cannot prejudice the complainant’s right toa de- 
cree against the mortgagor. 

This view sufficiently indicates that the decree of the court 
of chancery is erroneous, and points out the course of proce- 
dure by which the rights of all parties may be adjusted. The 
decree is reversed and the cause remanded. ‘Taylor will be 
taxed with the costs of this court, or upon a return of “no 














72 ALABAMA. 

~ Roberts and wife v. Weatherford. i ate 
property found” upon an execution issued against his estate, 
each of the other parties will be charged with an equal por- 
tion of the costs. 











ROBERTS AND WIFE v. WEATHERFORD. 


1. A father, by will executed in 1838, bequeathed ten slaves to each of their 
children, and all those remaining to his wife; afterwards, in 1842, one 
of these children, a daughter, marries, and the father then, by deed, settles 
her slaves to her sole and separate use, for her life, with remainder to her 
children, living at the time of her death. The testator, at the time of his 
death, was possessed of forty-three slaves. Held, under these cireumst@p- 
ces, the subsequent provision for the daughter, on her marriage, was an a- 


demption of the legacy. 


Appeal from the Orphans’ Court of Franklin. 


Petition by Roberts and wife, praying that Weatherford, 
as the administrator cum testamento annezo of Charles-Toney, 


deceased, might be decreed to set apart and pay over a spe- 
cific legacy given by his last will. ‘The administrator resist- 


ed the application on the eee legacy was adeemed. 


At the hearing, the facts we ese, to wit: The testator 
made his will in March, 1838, and thereby gave his daughter, 
Ann Augustus, “ten negroes of an average value of those 
belonging to his estate, to be delivered to her when she be- 
‘came of age, or married.” The willl contains similar be- 
‘quests to his sons, Reuben and Charles. Also a bequest of 
‘one slave to a grand-daughter, and to his wife of all the ne- 
groes belonging to his estate not therein before disposed of. 
After the making of his will, Ann Augusta married Roberts, 
and the testator, by deed, which appears dated in March, 1839, 
but was executed in point of fact in 1842, conveyed her 
slaves to one Gregg, in trust, to permit the said Ann Augus- 
ta Roberts to enjoy the profits arising from the labor of said 
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slaves, to her own separate use and benefit, and at her death 
toconvey the slaves and their increase to the children of her 
body, who should then be living, or to her legal representa- 
tives. This deed recites the desire of the grantor to provide 
for his daughter during her natural life, and for such chil- 
dren as she might leave—but there is no reference to the 
will. 

Toney died testate as to all his estate, and forty-three 
slaves came to the possession of the administrator, unincum- 
bered with debts. 

The administrator produced the deposition of the trustee, 
testifying that Toney declared, when he executed the deed, 
the slaves therein named were given in satisfaction of a 
legacy provided for his daughter, in his will, and they were 
all she would get of his estate. His reason for making the 
deed was, that the slaves might be secured to his daughter, 
so.they could not be taken for the debts of her husband, and 
that he intended to make another will, and not give her any 
thing. It was also shown, that the slaves were put in pos- 
session of Roberts and wife, who have since had the use, 
&ec. The petitioners objected to the explanation of the in- 
tention of the testator, by the evidence above stated. 

The court adjudged the legacy adeemed by the deed, and 
dismissed the petition. 

This is now assigned as error. 








C, E. B. Srrope, for the plaintiff in errer, made the follow- 
ing points: 

1, The civil law does not recognize the law of ademp- 
tion. [Inste of Jus. book 2 T. 20,c. 12.] And although 
the rule of the common law is different, yet the courts lean 
against it, and in favor of the civil law, unless the advance 
is equal to the legacy, or nearly so, in value; the advance 
and legacy be ejusdem generis and the estate and conditions 
the same. [2 Story, 371, 376; 1 Roper on Leg. 261.] 

2. The provision for Mrs. Roberts, under the will, is the 
absolute estate, but under the deed is only a life estate, as the 
limitation to her children is good. [1 Hill, 39; 1 Stew. 536; 1 
Bailey, 100.] And this difference between the estates is se 

10 
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great, that the deed will not satisfy the will. [1 Bro. C. 555; 
3 P. Wms. 245; 3M. & K. 472; 1 Vesey, 256; 15 Ib. 
513; 2 Atk. 215: 4 Bro. C. 493; 5 Ves. 79; 1 Roper on 
Leg. 264. ] 

3. If the deed by itself does not raise the presumption of 
ademption, parol evidence of declarations by the testator, 
cannot be resorted to, unless first introduced by the legatee. 
[2 Lom. on Ex. 112; Jones v. Mason, 5 Rand. 589; Fore- 
castle v. Barkes, 5 Ves. 84; Matth. on P. Ev. 147.] But if 
the declaration was admissible here, it is of an intention to 
make a new will, which not being done, the declaration is 
worthless. [Brant v. Wilson, 8 Cowan, 56.] 








W. Cooper, contra, insisted— 

1. That where a parent makes a will, giving a portion by 
way of legacy, and afterwards, by deed or otherwise, gives a 
like portion, it is considered as a payment; if of the same na- 
ture and amount, it is a ¢ofal ademption, and if of less value, 
but of the same nature, it is an ademption pro tanto. [2 Sto- 
ry’s Eq. $ 1111; 1 Atk. 427; 2 Fonb. B. 4, part 2c. 1s. 1 
n.a.; 1 P. Wms. 146; 18 Vesey, 140; Ib. 490; 3 Ib. 526; 
4 Ib. 490; 11 Ib. 305; 1 Bro. C. 305; 6 Sim. 528; 8 Y. & 
C. 397; 8 M. & K. 479; 2 Y. & C. 403; 2 Bro. C. 300; 7 
Vesey, 815; 2 Vern. 255; 2 Chan. Rep. 162; 2 Ventr. 347; 
1 Vern. 347; 1 Swan. 211; 1 P. Wms. 681; 2 Vern. 298, 
2 Madd. 92; 19 Vesey, 407; 1 Roper on Leg. 124; 2 Ib. 
95, 104; Amb. 325; 9 Ves. 577; 17Ib. 184; Ward on Leg. 
265; 3 Vesey. 506; 2 Atk. 215; overruled in 5 Vesey, 84; 
3 Dess. 504; 3 Atk. 77; 2°Vesey, 463; 5 Rand. 577 ; 2 Lom. 
on Ex. 112; Greenl. Ev. $ 296.] ° 

2. Here the deed expresses the intention to provide for his 
daughter, but parol evidence was proper if necessary, to show 
the intention. [2 Bro. Ch. 307 ; 2 Story Eq. 1114; 15 Pick. 
139; 2 Bro. Ch. 165,519; 5 Ves. 84; 7 Ib. 508.] 

3. It is evident, if the deed and the will are both to hold, 
the intention of the donor will be defeated, as he had but for- 
ty-three slaves, and left three children and a wife to provide 
for. ‘The intention is clear that his daughter shall have only 
ten slaves, and these are given her by the deed. It makes no 
difference that in the one instance the slaves are given abso- 
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jutely, and in the other in trust ; the true question is, wheth- 
er the object is the same, to wit, the advancement of the 
child ; any advancement subsequent to the will is an ademp- 


tion. Moore v. Hillon, 12 Leigh. 1. 








GOLDTHWAITE, J.—It can scarcely be necessary at 
this day to review all the cases to be found in the books, on 
the subject of ademption, for however cases may vary, in 
particular circumstances, there is no question of the exis- 
tence of the rule, that when a parent bequeath’s a legacy toa 
child, and afterwards, in his lifetime, gives a portion, or makes 
a provision for the same child, it will be presumed to be in 
lieu of the legacy, although it be not so expressed, whenever 
it is equal to, or exceed the amount of the legacy, is certain, 
and not contingent, and is of the same nature. [2 Story Eq. 
§ 1111.] In Wharton v. the Earl of Durham, 3 M. & R. 
478, it is said, the giving of a marriage portion to a child, 
will adeem a legacy previously given by will, unless from the 
circumstances of the case, an intention appears that the child 
shall have both; and there is to be no leaning, still less any 
straining against inferring such an intention from circum- 
stances, any more in this than in any other case. We are 
clear, after looking at many of the cited cases, that this is the 
true rule, and perhaps the only one which will embrace all 
the decisions. When we look at this case, wholly indepen- 
dent of the declarations of the testator, when the deed was 
executed by which the slaves were given, subsequently to 
the will, we find a father, in 1838, providing for the disposi- 
tion of all his estate, between his wife and three named chil- 
dren. ‘To each of the children he gives the same number of 
slaves, and to his wife all that might remain. _One of these 
children is a daughter then unmarried. Subsequently she 
marries, and her father, some seven years after the date of 
his will, gives her precisely the same number of slaves, but 
settles them to her separate use, and provides she shall only 
have the life estate, with remainder to such children as shall 
be living at the time of her death, at the same time reciting 
his desire to provide for this daughter and her children. At 
the time of his death, all his slaves number but forty-three— 
at least such is the inference we draw from the facts stated, 
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and if it was otherwise, it remained with the petitioners to 
set forth the number. It is then evident from the cireum- 
stances, that the legacy was satisfied by the subsequent pro- 
vision, or we must infer, the testator, by making this provis- 
ion, intended to place his estate in such a condition as would 
leave his wife with only two slaves. 

We are clear the deed, on its face, must be considered as 
adeeming the legacy, and therefore, without considering the 
question as to the effect of the parol evidence, the decree is 


affirmed. 











SHUTE & HACKETT v. McMAHON. 


1. Anexecution may issue on a replevy bond in attachment, taken under the 
act of 1833, when returned forfeited by the sheriff, and without an assign- 
ment by him to the plaintiff. 


Error to the Circuit Court of Pike. 


Morren to quash an execution, which had issued upon a 
forfeited replevy bond, in asuit commenced by attachment. 
The bond bears date 1st December, 1836, and was returned 
forfeited, by the sheriff, on the 27th June, 1838. The 
court quashed the execution, from which this writ is prose- 
cuted. 


J. E. Bewser, for plaintiff in error. 

The forfeited bond was taken by the sheriff, on the Ist De- 
cember, 1836, and at that time was properly made payable to 
the sheriff. The act of 1833 was theninforce. [See Clay’s 
Dig. 57, $ 11; Adkins v. Allen, 1 Stew. 130; Sewall v. 
Franklin, 2 Porter, 493.] | 

The act of 1837 requires that the bond shall be made pay- 








JUNE TERM, 1846. 
‘Shute & Hackett v.McMahon, 
able to the plaintiff inattachment. It is a legislative exposi- 
tion of the act of 1833, and is equivalent to saying, that un- 
der that act, the bond was to be made payable to the sheriff. 
[Clay’s Dig. 61, $33.) 

‘I'‘here was no necessity for the sheriff to indorse the bond 
to the plaintiff. All that the act of 1833 requires is, that the 
sheriff shall return the bond “ forfeited according to its con- 
ditions,’ and the court shall immediately issue execution on 
the same, against all the obligors therein. [Clay’s Dig, 57, 
58, § 11.] 

Where suit is brought on an attachment bond, made pay- 
able to the sheriff, then it must be assigned by indorsement 
to the plaintiff, to maintain the suit. Without such assign- 
ment, there would be no legal right in the plaintiff. [Sartin 
ét al. v. Wier & Co.,3 Stew. §& P. 421.] 

By the act of 1833, the bond was properly made payable 
to the sheriff—it was returned forfeited—this without assign- 
ment by sheriff to plaintiff, authorized the execution to issue 
against all the obligors—it is this execution which the court 
has quashed. It was error so to have done. 





Burorp, contra. 


ORMOND, J.—The statute in force when the replevy 
bond in this cause was executed, does not provide to whom 
the bond to be executed by the defendant in attachment shall 
be payable, when he replevies the property, but requires the 
sheriff to lodge it with the clerk, and if it is forfeited, accor- 
ding to its condition, “ the officer taking the same, shall forth- 
with enter thereon the necessary indorsement of forfeitute, 
and the clerk, or justice, shall immediately issue execution 
on the same, against all the obligors therein.” [Clay’s Dig, 
57, § 11.] This act was passed in 1833. In 1837, an act 
was passed requiring such bonds to be made payable to the 
plaintiff in the suit. [Clay’s Dig. 61, $ 33.] 

This bond having been taken. whilst the act of 1833 was 
in force, we must look to that act to ascertain whether it was 
correctly taken, as a bond under the statute, so as to author- 
ize the statute judgment upon it, if forfeited. The statute, 
as we have seen, was silent as to whom the bond was to be 
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made payable, but this court, in construing the statute, held, 
that it must be made payable to the sheriff. [Sewall v. Frank- 
lin, 2 Porter, 498; Sartin & Rogers v. Wier & Co. 3S. & 
R. 420, and Adkins v. Allen, 1 Stew. 130.] It appears then, 
that this bond was correctiy taken, according to the law, as 
it stood at the time of its execution. 

It is now urged that no judgment could be rendered on the 
bond, although forfeited, because it has not been assigned by 
the sheriff to the plaintiff. Previous to the passage of the 
act of 1833, this court construed the bond given by defend- 
ants in attachment, (except in the case of absconding debtors, ) 
to be in its effects merely a bail bond, and consequently held, 
that the plaintiff could not maintain an action thereon in his 
own name, until the bond was assigned to him. [Sartin & 
Rogers v. Wier & Co. 3 8. & P. 421.] But the act of 1833, 
though it conformed to the previous statutes in other res- 
pects, for the first time declared, thatupon the bond being re- 
turned forfeited, by the sheriff, the clerk should immediately 
issue execution thereon, against all the obligors. If it is con- 
ceded, that no action could be maintained upon the bond by 
the plaintiff, without the assignment of the sheriff, it by no 
means follows that such assignment is necessary to authorize 
an execution to issue. The statute does not require an as- 
signment to be made upon the bond, but creates the statute 
judgment, when the bond is forfeited, and so returned by the 
sheriff. ‘This judgment was not intended to be in favor of 
the sheriff, but in favor of the plaintiff in attachment, with 
which the bond connects itself, and the judgment in that 
case, indicates to the clerk the amount for which the judg- 
ment shall be rendered. 

This construction must necessarily be put upon the act, 
as otherwise, the statute judgment declared by the act to be 
consequent upon the forfeiture of the bond, will be wholly 
inoperative. The act of 1837, (Clay’s Dig. 61, $ 33,) was 
evidently designed to remedy this, and other imperfections 
in the act of 1833, as shown in the case of Kinney v. Mallo- 
ry, 3 Ala. 626, and by the section cited, it is declared that 
the replevy bond in attachment shall be payable to the plain- 
tiff, and that on its being returned forfeited, “the bond shall 
have the force and effect of a judgment, and execution may 
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issue thereon against all the obligors to said bond, or any, or 
either of them, for the amount of the judgment actually re- 
covered by the plaintiff in the suit, in which the bond was 
taken.” Although the act of 1833, is wanting in the precis- 
ion and fullness of the statute just cited, its effect must be the 
same, as express authority is given to the clerk to issue exe- 
cution upon the bond, when returned forfeited, and it is our 
duty to put such a construction upon it, if possible, as will 
prevent it from being wholly inoperative ; and in our opin- 
ion it will admit of no other than that put upon it by the le- 
gislature itself, in the act of 1837. 
From these considerations, it appears the court erred in 
quashing the execution, and its judgment must ,be reversed 
and the cause remanded. 





—— 





CHILDS v. FRANKLIN. 


1. Where a party recovered several judgments and took the defendant’s note 
for the aggregate amount, with the understanding that satisfaction should 
immediately thereafter be entered, it is no defence to an action on the 
note that satisfaction of the judgments had neither been entered by the 
defendant, nor ordered to be entered by the clerk upon the record—it not 
appearing that any injury had resulted to the defendant from the failure of 
the plaintiff to perform his undertaking ; and it being competent for the 
court in which the judgments were rendered, to cause satisfaction to be 
entered upon the motion of either party. 


Writ of Error to the Circuit Court of Randolph. 


Tis was an action of assumpsit, at the suit of the defen- 
dant in error, as the endorsee of a promissory note, by which 
the plaintiff, on the 7th April, 1843, promised to pay to Da- 
vis E. Gresham, $632 50, on the first day of December 
thereafter. ‘The cause was tried by a jury, who returned a 
verdict in favor of the plaintiff below, and a judgment was 
rendered accordingly. 
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‘From a bill of exceptions sealed at the trial, it appears that 
previous to the making of the note declared on, the payee 
had recovered four judgments, which were then unsatisfied. 
In the payment of these judgments, this note was made, to- 
gether with a deed of trust of certain property, to secure its 
payment ; the property had been sold, and the proceeds, 
amounting to about five hundred dollars, had been credited 
on the note. 

Proof was adduced, tending to show that it was the un- 
derstanding of the parties when the note was made, that the 
judgments should be entered satisfied immediately “ after- 
wards ;”’ but it was proved that they were not only not en- 
tered satisfied, upon the record, but no instructions had ever 
been given to the clerk to enter satisfaction. No executions, 
however, had been sued out. 

It was insisted that the facts established a failure of consi- 
deration, and furnished a bar to the action. The court charg- 
ed the jury, that there was no evidence before them of fraud ; 
if they were convinced that the note was given upon the 
condition that it should not be binding until the judgments 
were entered satisfied, then they ought to find for the de- 
fendant ; but if the note and deed of trust-we re given “ with- 
out conditions at the time,” and were executed simultaneous- 
ly, in order to obtain indulgence in paying the judgments, 
and such indulgence had been obtained as promised, then a 
failure of the payee to enter satisfaction of the judgment was 
no defence to this action; unless the defendant had been in- 
jured by the neglect. A mere probable injury to occur, in 
future; by suing out executions, was not sufficient, unless the 
satisfaction of the judgments had been made a condition pre- 
cedent—that it was competent for the defendant at any time, 
to move, that satisfactions of the judgment be entered. 








8. F. Rice, for the plaintiff in error, insisted that the tes- 
timony showed a case of failure of considegation tm toto, but 
if it did not, it was sufficient to reduce the damages. 8 Cow. 
Rep. 31, The failure of the payee of the note to cause sa~ 
tisfaction of the judgments to be entered, even authorised a 
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rescission ‘of the contract.» Chit. on Con. 137, 275, a4 277; 

2 Wend. Rep. 431; 7 Ala. Rep. 798. 








F’. W. Bowpon, for the defendant.. The defendant is not 
injured. by failure of the payee. of the note to have satisfac. 
tion of the judgments stated on the record ; for this will at 
any time be done on his motion. 4 Ala. Rep. 572; 7 Id. 
469. It was not a condition precedent that Gresham should 
have had the entry made; the contract of the parties con- 
tains mutual stipulations, Shiposing independent duties and 
liabilities, and does not devolve upon the payee of the note 
the performance ofa precedent condition, as supposed by the 
counsel for the plaintiff in error. 1H. Bla: Rep. 273; 6&T. 
Rep. 570; 4 Bing. Rep. 409; 2 Step. N. P. 1071-2. ‘Satis. 
faction of the judgment, as the proof shows, was not to be 
entered until the note was made, and it is difficult to per- 
ceive how a possible injury hereafter to occur, can authorize a 
reduction of the damages. 


COLLIER, C. J.—There is nothing stated in the bill of 
exceptions to warrant the inference that the payee of the note 
has acted in bad faith. It should rather be intended that the 
failure to cause satisfaction of his judgments to be noted up- 
on the record, is the mere consequence of inattention or neg- 
lect. 

The material inquiry then, is, do the facts establish a fail. 
ure of consideration ? We think, giving to the evidence the 
most probable interpretation for the defendant, of which it is 
susceptible, and the entry of satisfaction cannot be regarded 
as a condition precedent to his promise, as evidenced by the 
note, or of his liability to pay. That -was an act tobe per- 
formed post factum, and its non-performance can furnish no 
defence to the acti@n, unless some injury or loss resulted as a 
consequence to the defendant. It is not pretended that the 
payee of the note has ever caused executions to issue on the 
judgments, or has used them to the prejudice of the defend- 
ant, or in such a manner as to indicate that he has asserted 
their continuing vitality. 

‘It will be competent for the defendant, at any time, to 
11 
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- Gneve the Court to cause satisfaction of the judgnients to be 
4 peated without waiting for executions to be issued. ‘The 
‘court in which a judgment is rendered, when its payment is 
‘shown, may declare the fact upon the record, and order that 
‘no-execution issue thereon ; or if an execution has issued, 
: <p, Meigen supersede it. . 

“If the judgment’should be used to the injury of the de- 
*dosboeg he may arrest proceedings thereon, and reimburse 
‘himself for all damages sustained by action at law. But if 
‘an action were commenced, unless the defendant was preju- 
diced by the failure to enter satisfaction of the judgments, 
‘the recovery would only be nominal, and it cannot, when 
set up as a defence to the notes, avail, either to bar the ac- 
tion, or diminish the damages. 

It follows as a consequence, that the judgment of the Cir- 
“cuit Court is affirmed. 


os S 














DUKE v. CAHAWBA NAVIGATION CO. 


1, The ordinance appended to the constitution of Alabama is the declara- 
tion of the people of the State, that the general powers! of the State shall 
“pot be exercised in particular cases, and is revocable either entirely or 
pro tanto, by an agreement between the State government and the United 

8 

% The consent to abrogate the ordinance, so as to revive the power of the 

} State toinvest a corporation with power to collect tolls on a navigable in- 

.} land water course, is sufficiently expressed by an act of the State legisla- 

. tare authorizing the particular toll when the assent of Congress is obtain- 

ed, and by an act of Congress assenting to that of, the State. And when 

such assent is given, none is afterwards requisite to acts of the legislature 
reviving the corporation or amending its charter, if no extension of the 
‘to take tolls grows out of the revival or amendment. 

“8 Acclauee in an act of incorporation providing thet its stock shall only be 
», transferred on its books, is for the security of the corporation, and does not 
_prevent thetitle from passing as between vendor and vendee; therefore one 

. is @ competent witness who has sold his stock and transferred it, although 
not in the manner prescribed by the act. 


ion 
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4, ‘The organization of a corporation is a matter which is properly proved by 
the books of the corporation, and that too, when the suit is against a stran- 
ger. 

5. When a corporation is organized by those to whom the power of organiza- 
tion is confided, it is unnecessary under the issue of nul tiel corporation to 
show, that the necessary amount of stock has been subscribed, or paid for, 
as directed by the charter. ‘ 

6. When the charter of a corporation invested it with power to take tolls» 
and provided also for the appointment of a commissioner to certify to the 
Governor when the river on which the tolls were collectable is out of order 
no other evidence than his certificate is admissible to show the river is out 
of repair. t . 

7. A clause in the charter, authorizing the collection of tolls, as soonas the 
Governor, after receiving the certificate of certain commissioners, shall 
proclaim the Tight, the proclamation and certificate, by itself, is not ev- 
idence of the organization of the company. 

8. When a corporation book is proved, and portions of it read to the jury, it 
is error to charge that portions not read are also evidence. 'When books, 
or voluminous documents, are proved before the jury, the opposite party 
has the right to insist on the necessary information to enable him to in- 
spect what goes as evidence. 








Writ of Error to the Circuit Court of Perry. 


Assumpsit by the company against Duke, to recover cer- 
tain tolls. ‘The declaration contains two counts, one special, 
setting out the manner of incorporation, the right to tolls un- 
der the act, &c. &c.—the other general, merely referring to 
the acts, without setting out how the tolls became due. The 
defendant demurred separately to each count, and when his 
demurrer was overruled, pleaded—1. Nul tiel corporation. 
2. Non assumpsit. 

At the trial, the plaintiffs produced and read to the jury— 
1. An act of the State legislature of the year 1827, entitled 
an act to incorporate the Cahawba Navigation Co. 2. An 
act of Congress, passed 28th May, 1828, giving assent to the 
said act of the legislature. 3. An act of the legislature of 
this State, approved 29th January, 1829, reviving the act of 
1827. And, 4. An act approved 9th January, 1835, amend- 
ing the charter. On this documentary evidence certain in- 
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alia were asked, ae will be noticed after stating the 
other evidence. . 

; “In the further progress of the trial, a witness was offered 
by the plaintiffs, to prove the fact that the company was or- 
ganized under the charter. This witness was objected to 

«by the defendant, on the ground that he was a stockholder, 
but he stated he had transferred his stock in writing, but not 
On the books of the company. A by-law of the company 
fequired the transfer to be made on the back of the ceitifi- 
ate of stock; in the presence of a justice of the peace in 
Bibb county, or the clerk of the county court of that county, 
‘and in addition an order accepting the transfer to be inserted 
on the books of the company. On the book there appeared 
an order accepting the transfer of the stock of this witness, 
but there ‘was-no evidence that it had been done in the man- 
her preseribed by the by-law. The court admitted the wit- 
ness. - 

Another witness was offered, who admitted he owned one 
share of stock by subscription, but had sold it. No transfer 
or notice of transfer, appeared on the ‘books of the company, 
and there was no evidence it was made as required by the 
by-law. ‘The court also admitted this witness. 

The plaintiff produced a book, which was proved by wit- 
nesses to be the book of the company in 1827, 1835, 1841-2- 
3-4. The defendant object to this book as evidence against 
him, but the court allowed it to be read, to prove the organi- 
zation of the company. The plaintiff read divers extracts 
from the book, but not all. 

- The plaintiff produced certificates from the Governor, in 
these words, to wit: Executive department, Tuscaloosa, 

March 5, 1844. 'To the President and Directors of the Ca- 
Wawba Navigation Co. In conformity with the provisions of 
‘ah act of the ‘gerieral ‘assembly of the State of Alabama, enti- 
‘wed, &c. J. C. Harrell, Thomas L. Owen, and Elias George, 
‘were appointed ‘to inspect and examine the improvements 
‘made in the Cahawba river, by the Cahawba Navigation Co. 
and the ‘said commissioners having, on the 27th day of Feb- 
ruary, 1844, reported to this department, that they had in- 
‘spected and examined ‘said improvements from Maberry’s 
landing to Old Town, thence to Centreville, or falls of the 
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Cahawba river, and that they deem the same completed, so 
as to admit the easy ascent and descent of boats of twenty 
tons burthen, as contemplated in the 11th and 12th sections 
of the said. act. Therefore, I, Benjamin Fitzpatrick, Gover- 
nor, &c. do hereby declare and make known to you, as well 
as all other persons, that you are authorized to charge and 
collect such freight, or toll, as.is fixed and allowed by law in 
said act of incorporation. In testimony, &c. 

Also, a similar certificate, dated 27th February, 1844, stat- 
ing the report of the commissioners of the examination of the 
river from the town of Cahawba to Maberry’s landing, anda 
similar declaration of the right of the company to collect tolls 
under the act. 

After proving also that the defendant had freighted cotton 
down the river, the plaintiffs closed their case. Whereupon 
the defendant proposed to prove, that the Cahawba river, at 
the time the cotton was taken down by the defendant, and 
after the date of the last certificate by the Governor, was in 
a bad condition, and not in such repair as the charter pre- 
seribes. 

The court excluded this evidence. The plaintiff offered 
no evidence to show the defendant had notice of the exis- 
tence of the charter, or subsequent acts under it, or of the 
meetings or proceedings of the company. 

On this state of proof, the defendant asked the court to 
charge— 

1. That by the ordinance of the convention of the people 
‘of this State, all navigable streams were to remain free to the 
citizens of this State, without toll, tax-or duty, for navigating 
the same, and that the Cahawba river being a navigable stream 
no toll can be collected from any citizen for navigating the 
same, unless the ordinance has been revoked with the ¢on- 
sent of Congress, and that the act incorporating the company 
and the act of congress assenting thereto, do not amount toa 
revocation of said ordinance. This was refused, and the 
charge given, that the consent of congress, expressed in the 
act referred to, was a revocation of said ordinance. . 

2. That unless the plaintiffs had shown the assent of con- 
gress to ‘the acts reviving and amending the charter, these 
were of no effect or validity, and the plaintiffs were not enti- 




















ALABAMA. 
Dake = Gahan Nesigaton 
tled to recover. This was refused, and the charge given, that 
these acts were not such material alterations of the charter as 





without such assent. 

- 3. That the Cahawba river ale a ‘adbiic highway previ- 
ons to the act of incorporation,.and the subsequent acts un- 
der it, the defendant was not-liable, unless he had. notice of 
the grant of the franchise, and of their right to demand toll. 
This the court. also refused, and charged, that notice to the 
defendant was unnecessary. = 

4, That unless the proof showed a demand by the plain- 
tiffs of the toll before suit brought, they were not entitled to 
recover. This was refused. 

5. That unless the plaintiff had proved the amount of stock 
required by the charter, was subscribed before the organiza- 
tion of the company, by the election of President and Direc- 
tors, then the company was not properly organized and could 
not recover. 

6. That unless the amount of stock required by the char- 
ter to be paid in cash, at the time of subscribing, was actual- 
ly-paid in cash at that time, then the plaintiffs could not re- 
cover. ‘These two last were severally refused, and the jury 
charged, that the certificate of the Governor was conclusive 
evidence of the regular organization of the company, and of 
its right to collect toll, and the jury could notdook behind 
the certificate. 

7. With reference to the book of the company, proved be- 
fore the jury, the court charged, that all the book was ev- 
idence before them, as well the parts not read, as those which 

The defendant excepted to the several rulings of the court, 
and the assignments of error open all the questions raised in 
the court below. 


» A. Granam, (of Perry, ) for the plaintiffs in error, made the 
following points: 

1.. The ordinance seems to be decisive that no tolls shall 
be imposed until it is revoked by the people of Alabama, with 
the consent of the United States. [Dig. XIII.]. But even 
if it can be revoked pro tanto, yet the assent must be given 
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to require the assent of congress, and that ‘each was valid / i 
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to the same extent, and in the same manner as granted. This 
has never been done, as there is no assent to any other than 
the first act. [9 Porter, 577.] 

2. The witnesses objected to, but admitted, were stock- 
holders, as the stock never was transferred in the manner pro- 
vided by the by-laws. 

3. Although the books of the corporation may be evidence 
between the corporators, they are not so against a stranger ; 
nor is any thing evidence not read to the jury; unless waived 
by consent. [2 Porter, 230; 1 Starkie Ev. 298.] 

4. If the Governor has omitted to appoint the commission- 
er contemplated in the 13th section of the charter, it is a- 
gainst common right to refuse permission to show the river 
was not in the condition required to give the right of toll. 

5. The defendant is a stranger to the corporation, and no 
suit will lie without a special demand? of the dues. [4 Alla. 
Rep: 70. 

6. The corporation could not be legally constituted until 
the stock was actually subscribed and paid for, by the terms 
of the charter. [7 Ala. Rep. 670.] And the Governor’s 








certificate was no evidence of the organization of the com- 
pany. 


E. W. Pecx, contra, submitted— 

1. The Ordinance .is no part of the constitution, but is a 
mere agreement between the State and the United States. 
The assent was important to give the right to charge toll, 
and unimportant to the revival of the charter, or its amend- 
ment. 

2. The witnesses were not stockholders in fact, and the 
by-laws being for the protection of the company, may be 
waived. [Ang. § Ames on Cor. 294.] Besides these wit- 
nesses were introduced to prove the books, and these were 
sufficiently established by other witnesses. No injury there- 
fore resulted from this error, if it is one. 

3. The books of the company were proper evidence to 
show the organization of the company. [Angel § Ames,407 ; 
4 Rand. 580. _As for the permission for the whole book to 
go to the jury for this purpose, without being read, it is an 
error, if at all, of no importance, as no injury is shown. 


























right to take toll, wid this could ‘ial be without the organi- 
zation. (‘Tar River Co. v. Nell, 3 Hawkes, 620; 5 Ala. 806.) 
So too the absence of the certificate, that the river was out of 
‘condition, is conclusive... 

5. The objection that. special notice was nevergiven of the 
right to demand toll, cannot be sustained.» The acts- of the 
State are public laws, of which all are presumed to have in- 
formation ; but. notice is impossible, as the company could 
not know who would use the river. The use of the river. 
gives the right, and the toll becomes. debt _ as soon as-due. 

6, ‘The clauses in the charter re subscriptions to 
be paid, is for the benefit of the company, and if omitted, the 
corporation is not defunct, The user of the franchise, and 
its recognition by the department of the government author-— 
ized to act on its representations, or subsequent action, pre- 


vents. any inquiry into these matters i ina collateral way, 3 





The certificates were offered, not as evidence of the orgal 


tion, but to show . the right to toll, and in this connection is. 4 


st charge to be considered. 


tome 


GOLDTHWAITE, J—1. We think the argument that 
the ordmance appended to our constitution isa. 
instrament, and can only be abrogated and annulled in the 
same manner as any other part, cannot be sustained, By the 
constitution, the powers of the State government are restrict- 
ed in the particular matters covered by it, and the ordinance 
isthe declaration by the people, that certain general powers, 
otherwise appertaining to the State.as a sovereignty, shall 
not be’exercised in particular cases. It provides also, that 
the disclaimer-shall be irrevocable without the consent of the 
United: States. The State government being invested with 
the entire authority of the people, except where they have 
chosen to restrict the government, it follows that all the ex- 
ternal relations of the people with the citizens of other States 
orwith the government of the United States, must be con- 
dueted by the State: government. The ordinance itself 
indicates that it is revocable with fhe consent of the Uni- 
ted States, and asthe consent of the people of this State 
can-only be expressed through the State government, it fol- 


4, ‘The ~iiaeae it the Giatelte hon conclusive of ie. 
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ehortbias of each, the powers disclaimed may be resum~- 
ni immediately exercised by the State authorities, under 
the.eneral powers, these. not being restricted otherwise than 
by the ordinance. As the ordinance is thus revocable by the. 
consent of the United States, i it does not seem to admit of 
material , thaiya consent to @ partial abrogation is effec- 
tual asa Fevocaiion pho tanto. 3 * me 
' 2. The next question is, whether the consent of the State 
d. of the United States, has been given to the company to 
demanded)’ ~The 16th section of the charter 


thing ir aet shall be. so construed as to 
t the hes navigation, gre river, so far as. 
jtream 1, until the assent of Congress shall 

e given by the act of the 24th 

A€ nt of Congress to the act 


the ny. {8 Laws U. 8. 121.] 

entitled to be considered as passed 

Ww thsi of srence to the powers delegated to 

Dr ut just to"our legislature to presume they 

y the ordinauce, and did not intend to invest 

vith the right to charge tolls, unless the con- 

7 he Unit ited od States should be given; if that consent 

was nece ae 1 lity of the act. Nor can we intend 

the assent of Gongress was to any thing beyond the imposi- 

tion of toll. “Any other intendment would charge that body 

with legislation beyond their appropriate functions. We 

think no other conclusion is to be drawn from these acts, than 

that both Congress and the State have assented to the revo- 

cation of the ordinance, so. far as is necessary to invest the 

company with the right to collect toll, in conformity with 

the charter. We are not prepared to say, that the provisions 

of this charter, so far as the extent of duration, or the amount 

of toll, could be extended without further consent; but no 

attempt, in either particular, is made in the subsequent acts 

reviving and amending the charter. We concur then, with 

the opinion of the circuit Judge, that no assent of Congress 
was necessary to the subsequent acts of legislation. 

3. The 15th section of the charter provides, that stock 
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but eeey that we were nots 















al fide Sides divests ti 
al competent.as a witnes cece 

4. 'The he organization of thé’cor 

ter which the books of thé’compang® 
to establish. By the organizatiom of 
stand the meeting of individuals clei 
and their action in choosing officers 
books themselves were not, evideng 
be difficult, after a lapse of ae lish. 

other mode. It has been held, the chart e some 
two thirds to form a quorum, that ie ooks Were evidence 
that this portion of the corporators did assemble. [Com. v. 
Wailper, 3S. & R. 29.] ‘The same principle is asserted in 
Gray v. Lynchburg & S. Com. 4 Rand.’678,and we can see 
no distinction between proving acts of the corporators after 
the corporation is formed, and the acts of corporators in form- 
ing the corporation. [See Angel & Ames on Cor. 506.] 

5. Immediately connected with this subject is the charge 
asked, that it was incumbent on the corporation to show the 
“amount of stock subscribed, and that the cash was paid at 
the time. Whatever favor a cas ae of this kind are enti- 
tled to when the issue is on a quo warranto, they are. enti- 
tled to no weight coming from a stranger to the corporation, 
when it is shown to be organized from the acts of those who 
are invested with the power of organization. It has been 
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Ps 8 . 
Co. v. art 422.7" S dceonaaes 
cor porat: tior ae rh ? bis + directs that 
0 operation whe “eértain acts are done. The 
h “is,derived from the act, and it §.. 
en, t] 6 State peaues a user of the i 
oO Yuestion at the” suit of an individu- - ig 
Kip, 10 Wend269 n. & Ames, ee 
re yin, the opinion, that the corpo- 
sqiili ie ) show nothing beyotit 


node which the company 
: of the Governor, that the im- 


mpleted, so as to authorize the 


“ e } suitable person, Whise duty it 

; L.be considered by him not 

Wadmit’ fF the easy angysafe descent 

ie*.to the Governor, and the said 

ay toll until the sdid river shall 

Tepair, &c. We think the intention 

Sse 3 to put the rivér under the supervision of the 

issioner imed, and that His certificate is the only mat- 

ter to defeat ‘claim for toll, after the river is once in 
order. . Bs . 

7. It is somewhat difficult to conceive, how the commis- 
sioners could well be appdinted by the Governor, under the 
10th, 11th and 12th sections of the charter, unless the com- 
pany was organized, yet it is quite clear the certificate given 
from the executive was not conclusive evidence that the cor- 
poration was organized. We have already shown how this 
could Be proved, and the inference from the record is, that it 
was ‘sufficiently proved; but, notwithstanding this was a 
point on which the defendant was justified in going to the 
jury, and was entitled to have the law applicable to it cor- 
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r . ie as 
1, The sheriff made a levy on p: vhichig vs interposed, un- 
der the statut@yby a third per on th euplaintiff 
cution was non suited, and the property di restore 
claimant, which judgment was afterwards:rey 
The sheriff being afterwards proceeded agai st b 
make the money—Held that he was rs. by the j 
court though erroneous, in delivering up the property, © © 
2, When the sheriff is permitted to amend his return, the amendment has re- 
* lation to the time when the originalgeturn was made. 
3. When a claim is regularly interposed, "the taking of an irregular, or in- 
sufficient bond by the sheriff, will.not invalidate his return, that the sale 
has been stayed by the interpodition of acclaim; nor will it be dismissed 
for this cause, unless the claimant refuses to execute a sufficient bond 
and a judgment in sucha case in favor of the claimant, though erroneous, 
will protect the sheriff against a rule for failing to make the money from 
want of proper diligence, but he must be proceeded against upon his offi- 
cial bond, or by action on the case for neglect of duty. 4 
4, When a sheriff justifies his refusal to make a levy, or his. restoration of the 
property after a levy has been made, upon the ground that the defendant 
had transferred the property, he assumes the burden of proving that the 
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hen the ; p assignee, as their agent, to use a 
the assigned effects, i int x wholly inconsistent with the pu 
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Error tothe Circuit Court of Coosa. 
% 





: E° ts in error, against the plain 

« sheriff, su by due diligence he could have made 
ee 1 i of the plaintiff, against one Jeremiah 
M. Fr I in the Ist February, 1840. 


of , ( eptions it aeenrh, that the plaintiff hav- 


eee ee a deed of assignment, exabated by the 
aefendiane in_execution, on the 23d March, 1839, to A. B. 
Dawson and §. Friou, conveying to them the property levied 
on bythe plaintiff in execution, and also other property, in 
trust to pay certain creditors therein named. These debts 
consisted of bills of exchange, and promissory notes, and of 
some of these, the consideration was proved. He also read 
in evidence a paper, purporting to be a power of attorney, 
executed by. the trustees to the defendant in execution, bear- 
ing the same date as the deed of assignment, by which they 
constituted him their attorney in fact, and authorized~him 
to sell the lands, goods, wares and merchandize, in such 
manner, and to such persons, as he should think proper, and 
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a witness, that on ‘the ‘ike ‘of the 
date e deca il Ne employed as a clerk to aid in the 
oh g\previously beeiiia clerk insthe store. 
tock of goods, na other propert tndepenfeh: of, 
















it and accounts, were worth abe hat J. wt 
M. Friou professed to exercise cont r0 oe a 
only as a hirer of the Slaves, and house’! a " 


agent of the trustees; that “whilst witness femai 
store, he kept the cash account, and had the ct 
money arising from the sales, and on leaving 


ceipt therefor, as agent of the tiriabiies: and that he co 
in possession of the property untiMhis death, in’ 1841, when 
the goods and other property were sold at public auction. It 
was also proved, that J. M. Friou appeared to exerci8é the 
same control over the property, after the assignment as be- 
fore ; that he appeared to have money to answer his purpo- 
ses, and in the winter of 1839-40, left Tuscaloosa with a 
large amount of gold, ina bag, witness thouglit several thou- 
sand dollars, and whilst there, indulged freely in wine, gam- 
bled, aud was extravagantly dressed. 

It was also proved, that J. M. Friou paid several of the 
debts provided for in the deed, one for $307, due J. Wil- 
liams, also the claim of Hallett § Brown—that J. M. Friou 
said, that they had done him personal favors, and he was de- 














ia was the brother of I M 





yas br nt N flineteen, years of age, when: : 
s further proy , that the rustees | had ots 
A with s6, proved, that Dawson, 
© pay a debt hel™iwed the 
store, and that he refused to 

i went? 
rices. . a 
he fndant then read in qvidence an order, or judg- ” 
en Of fia’ citcuit court of Coosa, made at the fall term, 
«sib: nae attial of the right of property, between the de- 
‘e fendanits i in érror, as plaintiffs in execution, “and the trus- 

tees inthe deed of assignment, as claimants, as follows: 
“Came the parties by their attorniés, and the saidyplain- 
tiffs declined to make up an issue to try the right off ‘property 
levied on by them, under direction of the court, and on the 
being tendered by the said claimant, or in any manner 
osecute the said levy further, itis therefore considered 
e.court, that said plaintiff in execution be non-suited, 
6 goods levied on be restored to the said claimant by 
wi, and that said claimants recover of said sheriff, 
their. costs; for which execution may issue.” This evidence 
the court P rejected, on the objection of the defendant, because 
the sheriff had not proved the interposition of a regular claim, 
except by the amended return of the 12th Sept. 1840, to 
“which the defendant excepted. 

Plaintiffs proved that they had given a good bond of in- 
demnity to the sheriff, and had instructed him not to levy on 
the-house and slaves. It was in proof, that J. M. Friou was 
largely indebted at the time of the making of the deed—that 
suits were pending, on which judgments were afterwards ta- 
ken, among which was the judgment of plaintiffs. It was 
in evidence that some of the creditors provided for in the 
deed had assented to it. ¥ 

The court gave a number of charges, those now objected 
to, are, in substance— 
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” validity, and if no. such 


_ tect evidence, and 
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dition nig ie ancien it than if i a 
. then their assent to the deé as 1 











fraudulent and voi 

That the deed was 
lay and hinder creditor 
this point, they mi 












The defendant’s counsel then moved the court Ne therse? ‘ 
that to invalidate the deed for fraud, the act must relate to” 
the executiomof the deed, which the coupiiifefused, except” 
as qualified by the charge previously given? To all -ahich ' 
the defendant excepted, and which he now assigns @srerror. 
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Mons: and 8. Storrs, for the plaintiit i in error. 

1. Smith, the old sheriff, is entitled to the benefit of the 
acts of Campbell, his successor. If he is charged) 
defaults, he has a right to avail himself of his legal 

2..A claim to property, irregular in its inception, may’ De~) 
come valid by the subsequent acts of the court and parties,” 
[Leavitts v. Dawson and Friou, 4 Ala. 385 ; Bradford y. Daw- 
son, 2 Ala. R. 203.] : 

3.. Lockhart v. Graham, 8 Ala. 19, says, that a trial of the 
right of property, under the statute, is like any other suit as 
to the question of parties. The plaintiff in the trial below, q 
by suffering the goods to be ordered into the hands of the ¢ 
claimants, and other unequivocal acts, affirmed the legality f 
of the claim, and the title of the claimants to the property 
levied, thereby influencing the subsequent acts of the defend- | 
ant, he isnow estopped from disaffirming the title of the pro- ' 
perty oracts of defendant. [Orange Co. Bank v. Dubois, 21 , 







“Wend. 353; 2 Cowen & Hill’s Notes, 200; Salem Bank v. 


Gloucester Bank, 17 Mass. 1; Wyatt v. Marquis of Hertford, ~ 
3 East. 146; Straton v. Rastal, 2 Term R. 366; 1 Greenl. 
Ev. 241.] 

, 4. By the acts above referred to the presumption legally a- 
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enced. 

& ‘The order in court, directing the disposition of the levy, 
is conclusive on parties and privies, as to the validity of the 
claim and title of the property. Ifthe court below determin- 
ed the claim valid, it is sufficient for the protection of the 
sheriff as to his acts, until. such determination be reversed. 
The court had jurisdiction of such matter. [Mobile Cotton 
86° B. Co. v. McGehee, 9 P. 679; 46 Law Lib. 226.] 
Rule relaxed as to liability of sheriffs in such cases. [Pow- 
ell v. Governor, use Patterson, in manuscript ; Garey v. Me- 

Cown, 6 Ala. R. 370.] 

_» 6. If the action of the court below, or the admission of the 
__ plaintiff, or in the execution of a voidable precept, would pro- 
tect the sheriff in an action of trespass for seizing the goods, 
it is a good defence for him here. [Watson v. Watson, et al. 
9 Conn. 140-45-6-7 ; Parmalee v. Hitchcock, 12 Wend. 96.] 

7. the direction of an issue to be made up, by the court be- 
low, presupposed a valid claim, in so far as said court can 
determine—and all acts done by the sheriff under such adju- 
dication are legal. 

8..The deed is valid without the assent of creditors. 
[Hodge v. Wyatt, June term, 1846; 2 Story’s Eq. $ 1036.] 
Consequently, what is said in the fourth charge about the as- 
sent of creditors is error—lIst, for reasons above. 2d, because 
it refers to the first class of creditors, which does not include 
plaintiff. As to'assent of a portion of creditors, see Cope- 
land v. Wheeler, 8 Greenl. 411; Boyton v. Moore, 11 Pick. 
363; Everett v. Walcott, 15 Pick. 94; Halsey v. Whitney, 
4 Mason, 217.] And where there isa stipulation for a release 
assent of creditors will be presumed. [Niolin v. Douglass, 2 
Hill Ch. 443.] As to validity generally, and consent of cre- 
ditors—2 Kent’s Com. 533, and cases there cited; Roberson 
v. Rapaley & Smith, 2 St. 86; Gazam v. Pointz, 4 Ala. Rep. 
382; Ashurst v. Martin, 9 P. 566; Green v. Waterman, 11 
Wend. 187; Pope v. Brandon, 2 8, 401. 

9. "The fourth charge is erroneous, because it refers the 
construction of the deed of assignment to the determination 
of the jury. [Pistole v. Street, 5 P. 64; Embree v. Craig ; 
1 Ala. R. 607.] 
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10. The court evaded the last charge aakedie I Mmould 

have been given or refused. The 7th charge to which the 

court refers, does not respond to the one asked—and was cal- 

culated to mislead the jury. [Rives & Mather v. McLoskey, 
5 S. & P. 330; Maynard v. Johnson, 4 Ala. 116.} 





J. W. Pryor, contra. 

‘The plaintiff in error cannot complain of the judgment, as 
upon the whole record it is right. The court might have 
assumed the truth of all the evidence offered by the defend- 
ant below, and on such assumption the court would have 
been bound to ‘tell the jury that the preferred creditors had 
never assented to the deed; and further, that the deed from 
all the circumstances, was fraudulent and void as to the 
plaintiffs. 

2. The plaintiff in error cannot complain of the judgment, 
because it is right. He ought not to have been allowed to 
prove that the property levied on was not the property of the 
defendant, Friou. 

3. If the question as to the assent of the creditors ought to 
have been decided by the court, yet the court should have 
decided in the way the jury were told they might find ; for 
the deed is not favorable to the creditors provided fon, but 
puts them in a worse condition than they were in before the 
deed was made. 

4. But the question whether the assent of the creditors 
would be presumed, was properly left to the jury. Wheth- 
er creditors assent or dissent, must depend very much on the 
character of the trustee, and therefore on facts and circum- 
stances dehors the deed. Not a question therefore of construc- 
tion, but of the intent of parties who have not joined in the 
deed, and their intent depends upon collateral facts on which 
the jury must decide. 

5. The assent of preferred creditors ought not to be pre- 
sumed until some foundation is laid upon which such pre- 
sumption may rest—such as notice to the creditors, receipt 
of dividends by them, or some other equivalent acts, &c. 

6. The assent of creditors ought not to be presumed until 
the assigned property was held at the will of the creditors. 

7. No deed necessary to convey personal property, and the 
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execution of the deed has no other effect than that of a mere 
parole conveyance. A parol conveyance to one for the ben- 
efit of a creditor will not be operative as against other credi- 
tors, until the creditor provided for has assented to the con- 
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"8. The deed, until assented to, was a mere power to the 
trustee, and revocable by the grantor, and so long as he could 
have revoked or recalled the deed, the property was liable to 
be levied upon by execution in favor of other creditors. 

9. The court properly excluded the order of court of fall 
term, 1840. The liability of plaintiff in error to defendant 
was perfect and complete at March term, 1840, on the return 
of the execution, and no subsequent acts of the court, or the 
parties—the plaintiffs below not assenting thereto—could di- 
vest this perfect right of the plaintiff to recover of defendant. 

10. Plaintiff’s attorney instructed the sheriff to levy the 
execution, and at the same time fully indemnified him, and 
further, refused to prosecute the claim cause, on the ground 
that there was no proper claim interposed. These things 
were a distinct warning to the sheriff, that he would be held 
accountable, &c. 

11. The law arising on the instruction asked by the plain- 
tiff in error, has no application to a case like this, but applies 
only to questions arising between the parties to the deed— 
when one alledges imposition against the other in the execu- 
tion of the deed. \ 

12. The deed was fraudulent and void as to the plaintiffs 
—1. Because the deed was made to delay and hinder the 
judgment creditors named in the deed. The delay and hin- 
drance are the direct effect of the deed on the claims of these 
creditors. If the the delay were the mere result of a prefer- 
ence for other creditors—such preference being lawful—the 
delay would not be fraudulent. But the very act, while it 
professes to secure the judgment creditors, delays and hin- 
ders them, and this intent appears on the face of the deed. 
2. Because the provision that twelve months should be al- 
lowed for the second class of creditorsto comein. This was 
so long a term as to be unreasonable, and conclusive evidence 
of fraud. 

















Smith v. Leavitts. _ 
ORMOND, J.—When this case was here at a former term, 
7 Ala. 175, the points determined by this court were, first, 
that the institution of a claim to the property levied on by 
third persons, which was dismissed, was not a bar to a _ pro- 





ceeding by the plaintiffs against the sheriff for his neglect in 


failing to make the money. Second, that the plaintiff in error, 
(Smith, ) having begun to do execution, upon the fi. fa. could 
not shelter himself from liability, by showing that he had 
turned over the writ to his successor. Third, that when the 
defendant is in possession of property, which the sheriff fails 
to levy on, it devolves on him to show, that it is not subject 
to levy ; and lastly, that although a levy be actually made, 
the sheriff may justify the return of the property to the de- 
fendant in execution, by showing that it belongs to another. 
These questions, thus settled, must be considered as the law 
of this case, not open again to inquiry. * 

At the last trial of the cause, it appears the sheriff offered 
to prove, that at the fall term, 1840, of the court, upon a tri- 
al of right of property between the present defendants in er- 
ror, as plaintiffs in execution, and Dawson and Friou claim- 
ants, under a deed of trust executed by the defendant in exe- 
cution, by the judgment of the court, the plaintiffs in execu- 
tion were non-suited, and the goods levied on by the sheriff 
ordered to be restored to the claimants. This testimony the 
court rejected, because the sheriff did not prove, that .the 
claim was regularly interposed, except byphis -amended re- 
turn. 

It is perfectly obvious, that this question was net passed 
upon by this court, when the case was last here, and is now 
open upon this record, we therefore proceed to its examina- 
tion. 

Our statutory proceeding to try the right of property levi- 
ed on by execution, to which title is asserted by a third per- 
son, was designed to prevent the sale of property thus cir- 
cumstanced, by the sheriff, until the right could be ascertain- 
ed by.a trial between the person claiming it, and the plaintiff in 
execution. When the affidavit is made, and the bond execut- 
ed and tendered, which the statute requires, the sheriff has 
no option, but must deliver the property he had levied on to 
the claimant, and if the proceeding is conformable to the sta- 
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tute, it is a’ full, and complete j tion of the sheriff, in 
delivering up tothe caimpng the Property he had previous- 
a levied on. 

In this case, for some reason Which does not appear, it 
ahs that the sheriff had retained the possession of the pro- 
© perty levied on, although he had returned that a claim had 
been, interposed, and bond given to try the mght, and the 

gourt upon non-suiting the plaintiff in execution, directed the 
property to be délivered to the claimants. . The judgment of 
non-suit was held to be erroneous, and was reversed by this 
court. - [Leavitts vy. Dawson and Friou, 4 Ala. 335.] But 
until this judgment was reversed it was obligatory and bind- 
ing on the ‘parties to it.. Upon the dismissal of the claim, 
th a was. the effect of the erroneous judgment of the court, 
‘Glaimants were entitled to a restoration of the property 
levied On, nor was there any authority in the sheriff to hold 
it. If the plaintiffs desired to prevent this result, they should 
have superseded the judgment by writ of error bond; not 
having done so, the reversal of the judgment by this court, 
cannot prejudice the sheriff, who had not the power to pre- 
vent the property from passing into the hands of the claim- 
ants, and who could have been compelled by an attachment 
torestore it. It is a rule of universal application, that rights 
acquired by third persons, under a judgment of a court hav- 
ing jurisdiction to render it, are not affected by a reversal of 
the judgment. [Boren v. McGee, 6 Porter, 432.] This rule 
applies with full force to the sheriff in such a case as this. 
He is not only a stranger to the judgment, but being an offi- 
cer of the court, could have been compelled by an attachment 
to execute its mandate. 

The reason assigned by the court, for not giving the sheriff 
the benefit of the rule in this instance, is, that he did not 
show, except by his amended return, that the claim was reg- 
ularly interposed. If the claim was not interposed until af- 
ter the return day of the writ, or from any other cause was 
invalid, it should have been disregarded by the sheriff, and 
would be no protection to him. The interposition of a reg- 
ular claim, was not, as it appears, shown by the return first 
made by the sheriff, but when the court permitted him to a- 
mend it, the amendment had relation tothe time when the 



































turn should have ge the amendment being allow- 
_ ed to:show the truth -It is-possible, the court in 
its judgment may havé refétence, towthe fact, that the 
sheriff took an insufficient bond,from the clajenpnt:3 but this 
did not invalidate his return, which, notwithstanding the in- 
sufficiency of the bond, wa8 true in-point of fact, that the 
execution had been stayed by the interposition of a claitt 
the property. . 
_ When an irregular, or insufficient bond is - aken b’ the ‘she- 







dieuninasd for this cause, unless the.clait Sp ahiees to exe- 
‘cute asufficient bond. This is decisive’to:show, that if the 
claim is in other respects regular, the.faet. rely, that the 
bond is irregular, or insufficient,” e. the 
claim. But the taking of an, itregular, or A bond 
by the sheriff, is an act of negligence, or breach of official du- 
ty, for which he is responsible to the plaintiff, if he\sustains 
injury thereby, in an action on the case, or upon his official 
bond. Notwithstanding however such is the fact, the she- 
riff may defend himself under the judgment of the court, .in 
delivering up the property according to its mandate. This 
results necessarily from the fact, that the claim suit was 
pending, and was decided in favor of the claimant. This 
judgment is a full answer to this proceeding, under the sta- 
tute for failing to make the money, when by due diligence 
it could have beenmade. The summary remedies given by 
our various statutes against sheriffs for neglects, or defaults, 
must be confined to the precise facts, which authorize the 
remedy attempted to be enforced. It is not sufficient that 
the mischief is the same. Thus, in the case of Garey v. Mc- 
Cown, 6 Ala. 370, it was held that such a motion as this 
could not be maintained against the sheriff, who had taken 
insufficient security upon a forthcoming bond, and was there- 
by prevented from making the money by the return term of 
the writ. So at the present term, in Hodges v. Laird, we 
held, that a motion would not lie against a sheriff, for a fine 
of five per cent. per month, for not paying over on demand 
the money which he had collected, unless he had in fact col- 
lected it under the execution ; and this notwithstanding he 
had promised the plaintiff to pay it, and had made a return 
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which he was afterwards permitted to amend, front whi 3 
r might have*been inferred.that he had made the money“ m 
the decisions of this court, from its earliest organization, 
tablish, that in proceedingsunder these statutes, for the en- 
forcement of summaty remedies against sheriffs, the plaintiff 
must. bring himself within the letter, and surely there is a 
broad and plain distinctionyas it,tespects the demerit of the 
sheriff, between.his total neglect* to make the money when 
it was in his power toxdo so, and his failure to do so, from a 
mistake or omission in taking a bond for trial of the right of 
property.” ‘These summary remedies are either penalties, or 
in the nature of. "penalties, recoverable in certain specific ca- 
ses; for all other defaults or omissions by the sheriff, redress 
must be sought by action | lithe sheriff’s official bond, or by 
an action on the case. ’ pei 

We have taken no notice of the fact, that the bond was taken 
by the successor in office of the plaintiff in error. Having 
begum,to do execution on the writ in his hands, it was his 
duty, and not that of his successor, to complete it; as to this 
execution he still continued to be sheriff. The neta of his 
successor, being done by his direction, and for which he is re- 
sponsible, must be considered as having been done as his 
bailiff, having been done on his behalf. The fact therefore, 
of his office becoming vacant, whilst the proceedings under the 
levy were in progress, may be laid entirely out of view, hav- 
ing no influence whatever upon the present question. 

The remaining questions in the cause arise out of the deed 
of assignment, offered in evidence by the sheriff. This deed 
by which the defendant in execution conveyed all his pro- 
perty to two persons in trust for the payment of his creditors, 
was offered by the sheriff to prove property in a third person, 
which, when this cause was previously here, it was held the 
sheriff might do, notwithstanding he had made a levy, and 
subsequently in Mason v. Watts, 7 Ala. 703. 

This deed is an ordinary assignment by the defendant in 
execution, conveying all his property to trustees for the pay- 
ment of his creditors, giving a preference to certain classes, 
and exacting releases from others. It shows upon its face, 
that it was made in prospect of insolvency, and the proof es- 
tablishes that fact beyond all doubt. 
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uch a conveyance of the propertyyas mi 
n to the sheriff in refusing to make alevy, “or im Tes- , 
the property after alevy had been. made. To be a jus- 
tification for him, it must be a pga sebustors of the property, 
and in justifying under it, he assume: he burden of proving 
that the deed is Lonsiia: ad effectua 
ses for which it was mad@.% 
It is now insisted that the assent of the .preferred crédi- 
tors was necessary to the validity of the deed, if they. were 
placed ina worse condition by the Spigsment, than they 





















this effect the court charged the jury. sists 3 
Though we yield our Leer fully, to. t o : of the ar- 


From a very early period in our judig 
ments as this, have been upheld, ift 
from the presumed assent of the p 
has been so long acquiesced in, has entere 
kindred questions, and has become such a fundamental prin- 
ciple of our law, that it requires the'action of the legislature 
to overturn it. 

In Elmes v. Sutherland, 7 Ala. 266, and in several subse- 
quent cases, this doctrine of the impliedassent of creditors to 
a deed, making provision for the payment of their debts, is 
explained and limited, to those cases where there is a reason- 
able presumption of such assent; as where one insolvent, 
makes an assignment preferring certain creditors, and does 
not apply, where one not insolvent attempts to postpone the 
creditor in the collection of his debt. The doctrine here 
stated, of implied assent, is for the benefit of the creditor, 
which he may, if he thinks proper, decline to assert ; but 
such refusal would not render the deed invalid as to other 
creditors, who did desire to claim a benefit under it. It 
would, if valid in other respects, be a security for them, sub- 
ject to the rights of other creditors, notwithstanding the re- 
fusal of one or more of the preferred creditors, to avail them- 
selves of it. Ina word, the effect of a refusal by a preferred 
creditor, to take under the deed, would be the same as if he 
had been omitted out of it. If all should refuse, the deed 
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would doubtless be wholly inoperative. 
court om in deciding that the deed was fraudulent ‘and : 
void'on t 
erred im this particular, it worked no prejudice, because the 
deed is fraudulent on its face. 

We are n&t Pepared to say, that the deed is void in judg- 
ment of law, by an inspectionsofit, butithe manner in which 
the trust was executed strongly indicates a fraudulent intent 
in making the deed. .The facts disclosed upon the assign- 
ment itself, and by the proof, are, that J. M. Friou, a country 
merchant, beingygreatly embarrassed, with judgments about 
being obtained against him, executed the deed in question to 
S. Friou, his brother, aminor, and then a clerk in his store, 
and one Dawson, as trustees, by which he conveyed to them 
all his proper aaa ist ng ¢ of a stock of goods, debts due to 
him, a house an lot, hd certain slaves; and gave them the 











most ample powers, au izing them to sell the goods for 
cash, or on credit, as ‘they thought proper, to collect the 
, &e. for the ptirposes of the trust. On the same day 
Paced was executed, the trustees executed to the grantor 

a power of attorney, by which they appointed him their a- 


gent; to sell the goods, collect the debts, compound with 
the debtors of the concern, &c. vesting in him the most am- 
ple powers. 

If these deeds can be considered as one act, we should be 
strongly inclined to think, it would of itself be conclusive 
evidence of a fraudulent intent, as it would, in effect, be the 
same thing as if this power had been reserved in the deed it- 
self. It is difficult to suppose, that the reservation of sucha 
power over the conveyed property, could have been designed 
for any other than a fraudulent purpose; and it is manifest 
that its inevitable tendency wouid be, to render the provision 
in favor of creditors illusory. In the language of this court, 
in Ashurst v. Martin, 9 Porter, 576, such an arrangement 
would, so far as the debtor is concerned, deprive an assign- 
ment of all its terrors, and virtually give him the control of 
his property in defiance of his creditors. 

The conduct of this agent of the trustees, was such as 
might have been expected. He remains in possession of the 
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is ground. It is however urged, that if the court ) 
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_~- He controls the assigned effects, in the same manger as be- 
~~ fore the assignment. He receives the money arising from 
the sales of the goods, and payment of debts, directsiwhich 
of the preferred creditors shall be paid, has posse ion of large 
sums of money, and is shown to have been profu in his.ex- 
penditure. The only change which appears to have been 
effected by the deed, is that the creditors are prevented from 
interfering with the property. It also appears, that Dawson, 
one of the trustees drew an order on the trust fund, for the 
payment of his individual debt, which the assignor agreed to 
pay out of the assigned effects, at an advance on the cash 
price. But a small portion of the debts secured by the deed 
are shown to have been paid, and to sum allfup in a word, 
the grantor remained in possession of. the. assigned property, 
controlling and using it as his own until his death. 

These facts clearly establish the want of good faith in this 
entire transaction, and show that the assignment was a de- 
vice to defraud creditors, and through that medium to give 
the debtor the control and enjoyment of his property. But 
although these are the necessary inferences from the facts, 

_ the jury could alone draw them, as they alone could deter- 
mine the existence of the facts. 

For the error of the court, as shown in this opinion, the 
judgment must be reversed, and the cause remanded. 











STICKNEY v. HUGGINS. 


1. The act of 1839, which requires the Judge of the county court to hold a 
special court for the trial of a proceeding against the collector of the coun- 
ty taxes, who has failed to collect and pay over the same to the county 
treasurer, withiu the time prescribed by law, in requiring the court to be 
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holden within twenty days after the default,is directory merely ; itis com- 

petent to hold it at a more distant day—and even a second term, to try a- 

gain a cause in which the first judgment was reversed and remanded. 








Writ of Error the County Court of Mobile. 


Te plaiaintiff in error as the treasurer of Mobile county, 
caused a notice to be served on the defendant, informing him 
that he Would move the county court for judgment against 
him for $5,305 28, being the amount of county taxes collect- 
ed by him in 1842. On the 25th November, 1844, the mo- 
tion was accordingly submitted, and continued until the 21st 
January, 1845, at which time judgment was rendered for 
$2,134 33. This judgment was reversed on error by this 
court, and the cause remanded for further proceedings. Un- 
der this mandate the cause again came on before the court 
below ; and the plaintiff having adduced his proof to show 
thé’ amount for which defendant was in default, the defend- 
dant resisted the motion for judgment, and moved to dis- 
miss the proceedings for want of jurisdiction. It was admit- 
ted that no notice was given until after the expiration of 
twenty days from the time prescribed by law, for collecting 
and paying the taxes into the county treasury. Whereupon 
the proceedings were accordingly dismissed, and a judgment 
rendered against the plaintiff for costs. 


P. Puuures for the plaintiff in error. This cause was be- 
fore this court at a previous term, when it was decided that 
the time had elapsed when the Judge of the county court 
was authorized to allow the defendant for insolvencies in the 
tax list; that the commissioners possessed that power, and 
their action upon the subject was final. [8 Ala. R. 440.] 

The jurisdiction of the county court is unquestionable. 
[Toulmin’s Dig. 763, 767.] The act of 1839, in requiring 
the Judge of the county court to hold his court within twen- 
ty days after he is informed of the collector’s default, cannot 
be held to be imperative, or deprive the court of jurisdiction 

















. gal rector merely. 

So “It appears from the proof recited in the bill of Messptions; 
that four ‘théusand dollars, and interest, are still due by the 
defendant ; and it is therefore asked that the judgment may 
be rendered here, for that sum. 


J. A. Campsett, for the defendant, insisted—1. That the 
Judge of the county court was not aughorited to hold a spe- 
cial term after the prescribed bythe statute. 2. That 
even if the first point be untenable, the Judge was,not au- 
thorized to hold a second term, after the cause was re- 
manded. « 

ae 

COLLIER, C. J.—The act of 1839, so far as material to 
the present case, is as follows: ‘“ If any person authorized by 
law to collect the taxes in any of the counties of this State, 
shall fail to collect and pay the same to the county treasutter, 
within the time prescribed by law, the Judge of the county 
court, ifof his own knowledge, or on complaint of the trea- 
surer, shall hold a special court within twenty days thereaf- 
ter, to try such delinquent collector ; and if it appear that he 
has so failed to collect, or pay over such taxes, said court 
shall enter judgment in favor of the treasurer, against such 
collector and his security, or securities in office, for the a- 
mount of such county tax so due and unpaid, together with 
ten per centum as damages, on the amount,” &c. [Clay’s 
Dig. 575, $ 96.] | 

Although this section addresses itself in mandatory terms s 
to the Judges of the county courts, yet it cannot be under- 
stood, that in requiring him to act within twenty days from 
the time the default is developed, his right to act is limited to 
that period. ‘Time was not prescribed for the benefit of the 
collector, but rather to quicken the diligence of the Judge, 
so that justice might be promptly administered, and the great- 
er certainty of collections insured. | 

According to all analogies, in directing the proceedings to | 
be instituted within a definite time, the act must be consid- 
ered as directory merely. It is the duty of the Judge to 
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CUNNINGHAM v. CARPENTER & WATSON. 


1. The practice of this court is to examine those assignments of error only 
which are insisted on by counsel. 

2. A permission allowed to one of several plaintiffs, copartners, to dismiss a 
suit so far as he is concerned in interest, amounts to nothing, without as- 
certaining what that interest is; and a court may refuse to allow one part- 
ner to dismiss a suit which another insists on prosecuting. 

3. When a demurrer is sustained to a plea averring facts inconsistent with 
those the plaintiff is compelled to prove, to make out his case, and the 
cause is tried on the general issue, it is immaterial whether the plea is 
good or bad, if no exception is taken at the trial to the case then made. 

4, Ina suit by several partners, one of the plaintiffs consenting to be sworn 
as a witness is competent for the defendant, although his copartners may 
object to him. 


Error to the County Court of Talladega. 


Assumpsit by Carpenter & Watson, as partners, against 
Cunningham for work and labor. . 

The defendant pleaded—1. Non-assumpsit. 2. Payment. 
3. Set off. 4. That the several promises, if made at all, 
were made to and with Watson, and none other. The 






















ien”'8a eo dismiss the cau Pics, Car- 
penter’s objecting to this, the court_refused to allow Watson 
to dismiss it, and W; ted. Watson then mov- 
ed the court to allow simiss the cause so far as he 
was concerned in interest. This the court allover says 
the objection of Carpenter. 

At the trial, the deféfdant offer Watsoit as a Sinai, to 
prove the settlement of the deman@yand its extinguishment, 
by the assent of Carpenter, by cross demands against the 
partners, joititly and individually. The court excluded this 
witness, and the defendant excepted» 

The plaintiffs having filed interrogatories under the statute, 
for the defendant to answer, in relation to a receipt signed 
by Watson, in the name of the firm, answered, admitting he 
had such a receipt for $325, and that $225 25 of that sum 
was a credit given on the individual account of Watson with 
him. 

This being all the evidence, the defendant asked the court 
to charge the jury— 

1. That if they believe the demand sued for was a part- 
nership demand, they must find for the defendant, because 
the parties are not plaintiffs. 

The plaintiff, Carpenter, then asked the cout to charge 
the jury— 

2. That if they believed, that Cunningham knew “that 
Watson was paying his private account out of the debt due 
to Carpenter § Watson, for building, then they must find 
the amount so paid by that account for the plaintiff, unless 
it was shown to them that Carpenter consented, or agreed, 
to the application of the partnership debt to the payment of 
Watson’s individual debt. This charge was given, and the 
defendant excepted to it, as well as to the refusal to charge 
in the manner requested by him. He now assigns that the 
county court erred— 
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5. In rendering supithe 


ent after the dismissal of ‘the suit by 
Watson. 


6. In excluding Wat 







a witness. 
A. Wuirr, for the iff in error, made the following 
points :, 

1. The ‘dismissal of the suit by Watson, was a discon- 
tintlance of the action. [Givens v. Robbins, 5 Ala. Rep. 

76. | 
¢ 2. The demurrer to the plea should have been overruled, 
as, though informal, if isja complete answer to the declara- 
tion. It is no valid alijection that it amounts to the general 
issue. ['Townsend v. Moore, 9 Porter, 136.] 

3. Watson consenting to be examined, was a competent 
witness. [Cowan & Hill’s Notes, 1563; Ib. 134; Duffee v. 
Pennington, 1 Ala. Rep. N.S: 506; Pruitt v. Marsh, 18. & P. 
17; 2H. & M. 603.] 


S. F. Rice, for the defendant in error, argued— 

1. That Watson had no right to dismiss the suit, or so in- 
terfere with it as to prejudice the rights of his co-partner. 
What was done by him is only an admission on the record 
that he has no interest iu the suit, and it is a fraud upon his 
co-partner to allow him to dismiss the suit under the cireum- 
stances described. 

2. One plaintiff, if objected to by his co-plaintiff, is not a 
competent witness. [4 Wend. 453; 12 Peters, 149.] 

3. The plea demurted to is not in form, and besides, the 
defendant went to trial on the general issue, under which 
the plaintiff was obliged to disprove the fact alledged in the 
plea. There was therefore no injury if the demurrer was 
improperly sustained. ; 


GOLDTHWAITE, J.—1. It will be seen the assignment 
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2. We think the permission allow od 
son, to dismiss the suit so far as he was aa: interest, 
amounts to nothing without ascertaining what that interest 
was. Courts of law arése in the practice of giving 
effect to the assignment of tion, and will not per- 
mit a mere nominal plaintiff to dismiss a stiit, or otherwise 
interfere with the just rights of the equitable owner. [Welch 
v. Mandeville, 1 Wheat?'233 ; Wardell v. Eden, 2 Johns. Ca. 

, 121; Chisholm v. Newton; 1 Ala. Rep. N. 8. 371.] “On ‘the 
” same ground of fraud, the courts protect the rights of one 
partner against the acts of another, who attempts to extin-~ 
guish the partnership demand by his individual debts. Pierce 
v. Pass, 1 Porter, 232.] Substantially there is no difference 
whether the partner is allowed to extinguish the demand of 
the firm, by his individual debt, and so interfering with the 
conducting of a suit as to produce the same result. We 
think the court would have been authorized to refuse the dis- 
satisfied partner permission to interfere with the management 
of the suit, especially when the offer was made to secure him 
against costs. 

3. It is unimportant to inquire at this time, whether the 
plea demurred to is good or bad, because it presents no new 
or affirmative matter independent of the declaration. The 
plaintiffs to make out their case, were compelled to disprove 
the precise fact stated in the plea, or rather to prove a state of 
facts inconsistent with those there stated: Itis evident then 
the party has had the advantage of the plea, within the gen- 
eral issue, andas no exception was taken at the trial to the 

case then made, no injury has been sustained, even if the 
plea itself is good. [Jackson v. McKenzie, 4 Ala. Rep. 
230; Rakesv. Pope, 7 Ib. 161; Shehan v. Hampton, 9 Ala. 
Rep. J 

4. But in excluding Watson as a witness, we think the 
court erred. It will be seen he consented to be examin- 
ed, and whatever may be the rule in other courts, excluding 
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a plaintiff as a witness, when objected to by his co«plaintiff, 
with us the practice isotherwise. Independent of any legis- 
lation upon the subject, we should incline to the opinion that 
a plaintiff not objecting to be sworn, might be examined, as 
his admissions on oath might be compelled by a bill of dis- 
covery. However this may be, our statute invests the com- 
mon law courts with authority to compel the answer to inter- 
rogatories when exhibited in the mode prescribed by that act. 
Under this act we apprehend Watson could be examined, 
and the circumstance that he was willing to aid the defend- 
ant, or defeat the action, would not take away the right of 
the defendant to examine him. We can perceive no reason- 
able objection to his assenting to be examined as a witness, 
when an examination could be forced in another form. Al- 
though the cases hitherto decided by this court do not extend 
quite so far as the principle now insisted for, yet they seem 
to lead to that result. [Duffee v. Pennington, 1 Ala. R. 506; 
Pruit v. Marsh, 18. &P. 17.] 

‘For this error the judgment is reversed and the cause re- 











manded. 





LOVE v. THE EX’RS OF SIMMONS. 


1. A stipulation in a promissory note, that it may be discharged in cotton of 
a fair quality, at seven cents per pound, delivered at a a particular place, 
is for the benefit of a defendant, and he must show that he delivered, or of- 
fered to deliver it in payment of the note. 


Error to the County Court of Autauga. 


Dest, by defendants in error, against plaintiff in error, on 
the following instrument : 
15 
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$1,766. On or before the Ist January, 1845, I promise to 
pay S. S. Simmons, or bearer, the sum of seventeen hundred 
and sixty-six dollars, which may be liquidated in cotton ofa 
fair quality, at seven cents per lb., for value received ; to be 
delivered at Gaston landing, on the Alabama river, 13 Dee. 
1842. E. Love. 

The declaration is in the usual form, as upon a money de- 
mand. 

The defendant pleaded—1. Non detinet. 2. That they 
delivered twenty bags of cotton to the plaintiffs, which were 
accepted, in full payment and discharge of the debt. 3. That 
the note sued upon was given in part payment of a tract of 
land, and avers that there was no note, or other evidence in 
writing of the contract, but that the same was by parol. 

Issue was taken on the two first pleas, but no replication 
appears in the record to the second. 

Upon the trial, the defendant proved, that a few days pre- 
vious to Ist January, 1845, Adison C. Love, the agent of de- 
fendant, sent for one of the plaintiffs, to examine some cotton 
and say whether it wasof such a quality as would be satis- 
factory tohim. ‘That he went, and upon examination ex- 
pressed himself satisfied with it, agreed to receive it, and 
waived its delivery on the Ist January, 1845. That if it 
was inconvenient for the agent to haul the cotton, at that 
time, he would let him know when he wanted to ship it, and 
he must then deliver it, at the landing, and in the mean time 
it would be at the risk of the agent. 

The plaintiffs proved, that after this, the agent of defendant 
sent the cotton to Mobile, and sold it, applying the proceeds 
to his own account, and that of defendant. The defendant 
objected to this testimony on the ground, that the actings and 
doings of the agent after the delivery of the cotton, were un- 
authorized by the defendant, and he was not therefore bound 
by his acts; also, because it was irrelevant, which was over- 
ruled by the contrt. 

The plaintiffs also offered in evidence, the agreement. be- 
tween their testator and the defendant, for the sale of a tract 
of land, reciting among other notes, the one in suit, and giv- 
ing to the defendant the privilege of discharging them in cot- 
ton at seven cents perlb., during the fall months, upon the 
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Alabama river. This was objected to, on the ground, that 
by the agreement to receive the cotton, after the Ist January, 
1835, the plaintiffs had waived their right to demand pay- 
ment in money, after that time ; which was overruled, and 
the defendant excepted. 

These, with other matters, are now assigned as error. 





T. Witurams and Enmore, for plaintiff in error. 
Srorrs, contra. 


ORMOND, J.—No question arises upon the pleadings, as 
no demurrer was interposed. The omission of the defend- 
ant to reply to the third plea, cannot be taken advantage of 
by him. 

The evidence adduced by the plaintiffs, that the agent of 
the defendant had shipped the cotton to Mobile, and sold it 
for account of himself, and the defendant, was not irrelevant, 
though wholly unnecessary, as the defendant had not proved 
that the cotton was delivered, or offered to be delivered, to 
the plaintiffs. The conversation between the defendant’s a- 
gent and one of the vlaintiffs, merely amounts to a waiver of 
the delivery of the cotton on the first January, 1845. The 
right to discharge the contract in cotton, was for the benefit 
of the defendant, and he must show that he delivered, or of- 
fered to deliver it in payment of the note. The evidence of 
the plaintiffs shows that the agent of the defendant sold it, and 
applied the proceeds to his own use, and that of defendant. 
Although this proof was unnecessary, on the part of the 
plaintiffs, it shows the utter want of merit in the defence. 

There was no impropriety in the introduction of the origi- 
nal contract, for the sale of the land, which seems to have 
been offered under the third plea, denying that there was any 
written evidence of the sale. 

Let the judgment be affirmed. 
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GAYLE, et at. v. HUDSON, er at. 


1. A bond in which Hudson and Jones are obligees, cannot be sued and re- 
covered on at law, in the name of Hudson and James, alledging in the de - 
claration, and proving that the latter, and not Jones was intended to be an 
obligee, and the insertion of the wrong name was a mere mistake. In 
such case it is competent for a court.of equity to reform the bond, ac- 
cording to the intention of the parties, upon the mistake being satisfactori- 
ly established. 


Writ of Error to the Circuit Court of Dallas. 


Tue defendants in error, by the name of William Hudson 
and Sylvester J. James, discontinuing their suit agains] Ro- 
bert J. Lawrence, declared against George W. Gayle and 
Matthew Gayle, in debt. The declaration commences by 
reciting that the plaintiffs did, on the 23d day of October, 
1838, file their libel in the county court of Dallas against the 
steamboat Fox, her tackle, &c. upon which such proceedings 
were had, that the boat was regularly seized and the plaintiff, 
Hudson, recovered a judgment against it, for the sum of 
$166 60, and costs; and the piaintiff, James, recovered a 
judgment against the boat for $465 85. All which were 
founded on the same libel, rendered at the December term, 
1838, of the county court, and are still in full force and un- 
satisfied. 

It is then stated that it was ordered that the clerk of the 
county court issue acommission to the sheriff of Dallas to ex- 
pose to public sale the Fox, her tackle, apparel and furniture: 
Further, that on the 19th February, 1839, James Read put 
in a claim to the boat, and having been made a party to the 
record in the cause by order of the Judge of the court below 
sued out a writ of error, returnable to the June term, 1839, 
and executed the usual bond, so that the judgments upon the 
libel were superseded. 

The declaration then alledges, that on the 23d March, 
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1839, the defendants by their writing obligatory, §c. execu- 
ted with the consent of the libellants, acknowledged them- 
selves held and firmly bound unto William Hudson and Syl- 
vester J. Jones, (meaning by the latter Sylvester J. James, ) 
‘and none other persons,” in the penal sum of one thousand 
dollars, §*c. ‘The condition of this bond recites, that an at- 
tachment at the suit of the “ obligees and libellants had been 
levied on the steamboat Fox; which attachment was found- 
ed on the libel of the said obligees and libellants filed in the 
county court of said county, meaning the suit aforesaid, and 
the said George W. Gayle, for and on behalf of the owner of 
said boat, claiming the same, and for the purpose of replevy- 
ing the same,” §*c., it is then provided that, if the stipulator, 
George W. Gayle, should pay such judgments as had been, 
or should be thereafter rendered on the libel, then the stipu- 
lation should be void, &c. 

It is then alledged, that G. W. Gayle, “in consequence of 
the execution of the writing obligatory, did then and there 
receive said steamboat into his care, and under his control, 
and sold and disposed of the same, and has not re-delivered 
the same ; and further, plaintiffs aver, that the matters set 
forth in said writing obligatory, mean and refer to the suit of 
these plaintiffs against said steamboat Fox, and the proceed- 
ings therein, as in this declaration set forth.” The declara- 
tion then states, that the judgments referred to have not been 
reversed, but the writ of error was dismissed by the Supreme 
Court, at the term to which it was returnable, yet the judg- 
ments, nor any part of either of them, have been paid by G. 
W. Gayle, though often requested, &c. 

The defendants craved oyer of the writing obligatory, in 
the plaintiff ’s declaration mentioned, set it out and demurred; 
their demurrer being overruled, they pleaded sundry pleas: 
to the Ist, 2d, 4th, 6th, 7th, 10th, 14th and 15th the plain- 
tiffs demurred, and their demurrers were sustained. An issue 
was submitted to the court upon the plea of nud tiel record, 
and judgment was given for the plaintiffs, that there were 
such records in the county and Supreme courts as the plain- 
tiffs had alledged in their declaration. Issues being joined 
upon the several other pleas, were submitted to a jury, who 
returned a verdict for the plaintiffs, assessing their damage at 
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nine hundred and ninety dollars, on which a judgment was 
rendered. 

On the trial, the defendants excepted to the ruling of the 
court. The bill of exceptions presents the following points: 
1. The plaintiff offered in evidence the libel and consequent 
proceedings in the county and supreme courts, for the purpose 
of showing, in connection with other testimony, that the de- 
fendants in the execution of the bond, which is the founda- 
tion of the action, intended to make the plaintiffs instead of 
Wm. Hudson and Sylvester J. Jones, the obligees ; to the 
admissibility of this evidence the defendants objected, but 
their objection was overruled. 2. Plaintiffs then offered the 
record of a libel suit in the county court of Dallas, in favor of 
Owen Martin and others against the steamboat Fox, her tac- 
kle, &c., in connection with the clerk of the court, tending 
to show that these were the only suits of this character, and 
that there was none in favor of Hudson and Jones. They 
also adduced a bond executed by the defendants in the lat- 
ter case, and proved that both suits were brought and deter- 
mined at the same term. ‘This record and bond was offered 
for the purpose of showing that the bond in suit was intend- 
ed to have been executed in favor of the plaintiffs. Defend- 
ants objected to the admission of this evidence, but their ob- 
jection was overruled. 3. The plaintiffs next offered the 
clerk of the county court of Dallas, to prove the execution 
and delivery of the bond declared on, which he had previous- 
ly attested as follows, viz: “The signing and execution by 
G. W. and M. Gayle, acknowledged tome. James D. Craig, 
clerk.” At the time of the signing and attestation of the 
bond, the clerk was in his office, exercising the duties there- 
of. This evidence was offered under the issues upon the spe- 
cial pleas of non est factum. To its admission the defend- 
ants objected on the ground of interest, but their objection 
was overruled. 4. It was then proposed by the plaintiffs to 
adduce the bond as evidence; but the defendants object- 
ed on the ground of a variance between the bond declar- 
ed on, and that offered, but the plaintiffs stated that they 
would produce other evidence that the defendants execu- 
ted and delivered the bond to the plaintiffs by the names 
in which they sued, the objection was overruled. 5. The 
plaintiffs then offered the transcript of a record of the supreme 














JUNE TERM, 1846. 119 


Gayle, et al. v. Hudson, et al. 


court showing the disposition of the libel suit in the supreme 
court in the case of the suit commenced by Hudson and 
James; but the defendant objected to its admission on the 
ground of a variance between the names of the parties men- 
tioned in the record, and the obligees in the bond, and the 
objection was overruled. 6. A witness was then adduced by 
the plaintiffs, who stated that the bond offered in evidence was 
filled up, executed and delivered to him as the then sheriff 
of Dallas, and accepted by him as such. 'To the competency 
of this witness the defendant objected, because of his official 
responsibility ; but it appearing that more than six years had 
elapsed since the acceptance of the bond by the witness, and 
that in all his acts he was governed by the directions of the 
plaintiffs’ attorney, the objection was overruled. 7. It was 
was also proved on the part of the plaintiffs, in despite of an 
objection by the defendants, that the bond in the case of Ow- 
en Martin, and others, was executed on the same day with 
that sued on. 8. It appeared from the record and other ev- 
dence, that the sheriff was about selling the steamboat Fox, 
under process in both the libel suits, and that the bond declar- 
ed on, was intended to replevy the boat. The plaintiffs then 
introduced as a witness, C. G. Edwards, Esq. to prove that 
the condition of the bond sued on, was filled up by him, be- 
fore it was signed by the defendants. Witness stated, that in 
the event of a recovery in this cause, he should probably 
charge a higher fee than he otherwise would, but there was 
no agreement or understanding to that effect. It was ob- 
jected to this witness that he was interested, but the objec- 
tion was overruled. 

The defendants then prayed the court to charge the jury 
as follows: 1. If the defect in the bond, in respect to one 
of the obligees, could be cured with reference to the record, 
and proceedings in the suit mentioned in the declaration, and 
the evidence adduced, it should also be made to appear that 
the obligors, or one of them, knew that James instead of 
Jones was a party to these records and proceedings. 

2. 'Toauthorize arecovery against the defendant, M. Gayle, 
it should appear that he, as well as his co-defendant “ under- 
stood the difference and meant to execute their bond” to Hud- 
son, and James, and not to Hudson and Jones, as expres- 
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sed therein ; and if the defect in respeet to one of the obligees 
could be supplied by the records and proceedings referred to 
in the pleadings and evidence, it should appear that M. Gayle 
knew that James was a party to those proceedings, or some 
of them. If he did not know James was a party to them, or 
intended to be an obligee in the bond, no recovery could be 
had against him upon the bond, in favor of James. The 
charges thus prayed were refused, and instead thereof, the 
court instructed the jury, that they should be satisfied from 
the evidence, that the defendants intended to execute the 
bond in the case commenced by libel, at the suit of Hud- 
son and James, and that the plaintiffs were the libellants in 
that suit. 

The defendant’s counsel prayed the court to instruct the 
jury further: 3. That ifthe “bond, and replevy of the boat, 
were not made and executed by the consent of the said obli- 
gees and libellants, as alledged in the declaration, that they 
should find the issue on the 16th plea, in favor of the defend- 
ants.”” This charge was given, but the court qualified it by 
instructing the jury, that they would be authorized to pre- 
sume the consent of the obligees, from the bond being in their 
possession and under their control, or that of their attorneys, 
and from their instituting a suit thereon. It was proved 
“that the bond was taken and accepted” by the attorney at 
law of the plaintiffs in the libel suit, ‘ without the plaintiffs’ 
knowledge, and this suit brought on the same.” 

The defendants further requested the court to instruct the 
jury, that if the defendant, G. W. Gayle, did not, in conse- 
quence of the execution of the bond, receive the boat into 
his care, and under his control, and if he did not sell or dis- 
pose of the same, they should find the issue on the 17th plea, 
in favor of the defendants. This charge was given with 
the qualification, that if the sheriff upon the execution of the 
bond, relinquished further care and control over the boat, and 
so informed G. W. Gayle, giving ,him leave to take posses- 
sion, and subsequently he did, asthe agent of the claimants 
of the boat, place in the hands of the sheriff certain execu- 
tions, which he directed to be levid on the boat, and sold the 
boat under their authority, then the jury should find this is- 
sue in favor of the plaintiffs. It is admitted that there was 
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some evidence to warrant the assumptions of the qualifica- 
tions. 

The plaintiffs prayed the court to instruct the jury, lastly: 
That if there was no evidence of the delivery of the bond to 
the plaintiffs, then it had no validity, and that handing it o- 
ver to the sheriff was insufficient to make it operative ; and if 
there was no evidence of any other delivery, they should re- 
turn a verdict for the defendants. 'This charge was refused 
—it appearing as already stated, that there was a delivery to 
and acceptance by the attorney of the plaintiffs, in the suit 
against the boat, who had brought the present action upon 
the bond. 

The several questions above stated, arising upon the evi- 
dence, the refusals to charge, and the charges given, are all 
duly reserved for revision. 


R. Sarroxp, for the plaintiffs in error. The inuendos in 
the declaration, if they may be so called, cannot aid the bond. 
[1 Chit. Pl. 384; 5 Johns. Rep. 226.] If it is uncertain to 
whom a security for the payment of money is payable, it will 
be inoperative, [Chit. on Bills, 160,] but a misdescription of 
the character@f the payee will not vitiate, if from the whole 
instrument, it may be learned who was intended. [Id. 178.] 
But the mistake, and its correction, cannot be shown, and 
made by parol evidence. [8 Johns. Rep. 375; 5 Verm. 
152. ] 

Parol evidence was inadmissible to show that the bond 
was intended to be taken in the case in which the plaintiffs had 
recovered a judgment against the steamboat Fox. Such ev- 
idence ‘can neither bend the bond to the record, nor the re- 
cord to the bond.” [2 Dev. Rep. 508; 2 Brock. Rep. 64, 
72-3; 3 Ala. Rep. 593; 1 Id. 429,431; 1 A. K. Marsh. R. 
10; 5 Ark. Rep. 525, 531-2-3-4.] To fill up or vary a bond 
the authority must be express. [4 Ala. Rep. 720.] A bond 
should be delivered to a person authorized to receive it—there 
was no proof of such delivery in the present case. 


C. G. Epwarps, for the defendant in error. If the decla- 
ration contains inwendos, they may be rejected, because what 
16 
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precedes them is sufficient; but they are averments, and un- 
objectionable in themselves. [5 Johns. Rep. 220; 2 Stew. 
Rep. 466; 28. & P. Rep. 60; 2 Ala. Rep. 699; 3 Id. 593; 
5 Hals. Rep. 325; 10 Mass Rep. 360; 6 Sergt. & R. Rep. 
12; 13 Johns. Rep. 38; Gould’s Plead. chap. 3, $$ 30, 33. | 
In respect to the bond, they are equivalent to saying that it 
was made to the plaintiffs by the name and description in 
which the obligees are described. 

The demurrer to the first plea was properly sustained. It 
is not indispensable that a bond should be filled up, or sign- 
ed before it is sealed. [5 Mass. Rep. 538; 6 Id. 221; 1 
Stew. Rep. 517; 4 Ala. Rep. 720; 4 McC. Rep. 239.] The 
first plea is also bad, because it does not show that the blank 
was material. [2 Dana’s Rep. 142; 17 Sergt & R. 438.| 
But if this plea was good, defendants can’t complain, because 
they have had the benefit of it in their amended plea, num- 
bered 12. 

In respect to the second plea, it was not necessary that 
the principal obligor or his sureties should have known James 
as a libellant. ‘The inference deduced from a want'of know- 
ledge in this respect, is a non sequitur. 

The fourth plea denies that there was a record in the coun- 
ty court of a case at the suit of the plaintiff, James. This 
is a departure from the declaration, which does not assume 
the reverse, and if the plea refers to the bond, the defendants 
are estopped from controverting its admissions. The sixth 
plea is substantially the same, and of course obnoxious to the 
same objection. 

The 7th plea is also a departure from the declaration ; for 
the declaration does not alledge the consent of the obligees 
eo nomine as libellants, but the consent of the plaintiffs, 
who were in fact the libellants. Here too the defendants 
had the benefit of this defence, in an amended and sixteenth 
plea. 

The tenth plea goes beyond and departs from the declara- 
tion, in using the word “ possession,” in respect to the bond, 
but the defendants had the full benefit of it, in the seven- 
teenth plea. In respect to the fourteenth and fifteenth pleas, 
they negative a seizure ona libel in which Jones was a party, 
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a fact which the declaration does not affirm; consequently 
they offer an immaterial issue. 

All the points raised upon the bill of exceptions relate to 
the mistake in the name of one of the obligees of the bond 
—the admissibility of the evidence and the competency of 
the witnesses by which the mistake was to be established 
and corrected. No objection is perceived to showing by oral 
testimony, in connection with the records, the number and 
title of suits instituted by libel, against the steamboat F'ox— 
the names of the libellants, &c. The clerk and sheriff 
were competent witnesses—etheir interest was too remote and 
contingent. 

The plaintiffs’ counsel was not interested so as to disqual- 
ify him. [Starkie’s Ev. 104, note; 1 Dall. Rep. 241; 1 8. 
§ R. Rep. 32.] As to the’ obligor’s knowledge of the mis- 
take, it was immaterial—but if essential to their obligation 
to perform the condition, it was waived by their adoption of 
the bond subsequently. [Story on Agency, 247. | 

It is recited in the bond, that G. W. Gayle was acting for 
and on account of the obligors—this recital it is insisted, op- 
erates as an estoppel. And the facts disclosed show, that 
while acting asan agent he controlled the boat, and it was 
disposed of according to his directions. ‘The delivery of a 
bond to one person for the use ofanother, is good. [12 John. 
Rep. 536.] 

In the case cited for the plaintiff in error, from 2 Deve- 
reux, there was no averment in the declaration, or replica- 
tion, explanatory of the mistake ; consequently the allegata 
and probata did not correspond : besides, there is no mistake 
in the condition of the bond. 

No question is raised as to the authority to deliver the 
bond, nor was it necessary that the declaration should have 
averred that possession was delivered. [See 3 Ala. Rep. 
593. | 


COLLIER, C. J.—The most important inquiry in this 
cause is, whether it is allowable to show by parol evidence, 
a mistake in the name of one of the obligees, and whether 
James instead of Jones was intended. It is admitted as a 
general rule, where parties have enterred into a contract in 
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writing, they are presumed to have expressed their agree- 
ment truly, and cannot be allowed to add to, vary, explain 
or contradict it by parol testimony, but it is insisted that the 
proof in the present case, and the purpose for which it was of- 
fered, does not come within the rule, or forms an exception 
to its operation. ‘The parol evidence showing to what cause 
the bond was intended to apply, would show the mistake and 
furnish the means of its correction. 

We will briefly consider the most direct authorities with 
respect to the point, that have come under our notice. Parol 
evidence, it is said; is not admissible to show that the person 
described as grantee was not the one intended. [Milling v. 
Crankfield, 1 McC. Rep. 262.] Or that a lease reserving 
rent to one person for his own use, was intended for the ben- 
efit ofanother. [Jackson v. Foster, 12 Johns. Rep. 488 ; see 
also, Comstock v. Van Deusen, 5 Pick. Rep. 163; Tread- 
well v. Buckley, 4 Day’s Rep. 395; Bell v. Morse, 6 N. H. 
Rep. 205; Jackson v. Bowen, 1 Cain’s Rep. 358; Den ex 
dem, §c. v. Coward, 2 Murp. Rep. 77; Hamilton’s lessee v. 
weeeee eee, H. & McH. Rep. 437; Linscott v. Fernald, 5 
Greenl. Rep. 496.] . 

So it has been held that parol evidence is inadmissible to 
show that Robert, the christian name of a party, used ina re- 
cord, meant Henry. [Woody and Heirs v. Thalkeld, 1 A. 
K. Marsh. Rep. 10.] In Gould v. Barnes, 3 Taunt. R. 504, 
it was decided if a party enter into a bond by a wrong chris- 
tian name, he should be sued thereon in the name in which 
he executes it. A declaration against him by hisright name 
stating that he executed the bond by the wrong name, is 
bad. The bond would have estopped him from denying the 
name which he gave to himself, and if he pleaded in abate- 
ment, it might be replied that he was known as well by the 
one name as by the other. [5 Blackf. Rep. 60 and cases 
there cited.| The case of Thompson v. Gray, 28. & P. Rep. 
60, contains a dictum which is not in harmony with that last 
cited. ‘That was an action of covenant, for the recovery of 
rent upon an instrument by which Gray rented to Thompson 
for the year 1828, all his open land on the north west quar- 
ter of section 31, township 7, and range 11, west, except, 
&c., for which Thompson agreed to pay, on or before the 
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first of January, 1829, two dollars per acre. The court be- 
low admitted evidence on the part of the plaintiff, showing 
that there was a mistake as to the description of the land, 
viz: that it was in the sixth instead of the seventh town- 
ship. This court conceded that the county court erred in 
receiving the evidence, yet thought the declaration might 
have been so drawn as to have entitled the plaintiff to recov- 
er in covenant; that the rule which will not allow parol evi- 
dence to contradict a contract in writing, ‘extends only to a 
material part of the contract.” ‘If there is a mistake in the 
date of the instrument, the explaining of which can have no 
effect upon the time of payment, or if the bond be executed 
to A B, instead of C D, the plaintiff may state in his declara- 
tion, that the bond was executed to him by the name of A B, 
or that it was made on the 15th but by mistake dated the 
16th, &c.; for these explanations cannot produce any injury 
to the defendant, nor offer any inducement to perjury. But 
it would not be competent for the plaintiff to declare on the 
agreement according to its face, and attempt by parol to 
make proof which would vary the description of the instru- 
ment so much from that contained in his declaration. So we 
believe in this case, the plaintiff might have, in his declara- 
tion, stated the land was part of the sixth township, but was 
by mistake described in the deed as part of the seventh, and 
the contract was carried into execution according to the in- 
tent of the parties. It could not affect the rights of the par- 
ties in the least, to admit such an explanation. It would be 
totally immaterial to the defendant, whether the land lay in 
one township or another, so that he enjoyed the use of it, 
according to the agreement, and it would be equally as im- 
material a fact as to the date of a bond, or the christian name 
of a payee.” 

Coleman v. Crumpler et al. 2 Dev. Rep. 508, is relied on 
by the counsel for the plaintiffs in error, as strikingly analo- 
gous in its facts, and entirely defensible in principle. The 
action in that case was debt, upon a bond executed by the 
defendant to the plaintiff, in the sum of $2500, conditioned, 
“that if the said John Crumpler, shall and will perform and 
abide by such final decree as may be made against him by the 
honorable Judges of the supreme court of North Carolina, in 
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the suit now pending in said court, wherein the said [saac 
Coleman is complainant, and said John Crumpler and Mary 
Crumpler are defendants in equity,” then, &c. Upon a trial 
before the jury, the plaintiff produced the record of a cause 
in the supreme court, between Isaac Coleman, plaintiff, and 
John Crumpler and Mary Coleman, defendants, in which the 
defendant, Crumpler, was directed to give a bond similar to 
the one declared on in this action, and which was by a sub- 
sequent order of court remanded for hearing to the court of 
equity, &c., and also a final decree of the court below, in 
which the defendant, Crumpler, was directed to pay the 
plaintiff $1150, with interest. He then offered to prove by 
the clerk of the supreme court, that the cause decided by 
that court, and afterwards by the court below were identical, 
but by mistake the name of Mary Crumpler instead of Mary 
Coleman was inserted in the condition. This evidence was 
objected to, and excluded, upon the ground that it tended to 
control the record, or the bond, and the judgment was affirm- 
ed on appeal. ‘The supreme court considered it too clear for 
argument’or authority that a written document cannot be 
made to mean any thing but what it imports in itself—it 
cannot be contradicted. “ Parol evidence can neither bend 
the bond to the record, nor the record to the bond—it was 
therefore properly rejected.” Again, “'The record offered to 
support the breach, proved that there was a decree in a suit 
wherein Isaac Coleman was plaintiff, and John Crumpler 
and Mary Coleman were defendants, which Crumpler had 
failed to perform.”” 'This evidence did not support the issue 
on the part of the plaintiff. In Brown v. Gilman, et al. 13 
Mass. Rep. 158, which was an action upon a written pro- 
mise with a blank for the name of the promissee, the question 
was whether such a paper could be transferred to a third per- 
son so as to invest him with the right to sue in his own name. 
The court said, ‘authorities have been read to show that 
where a contract in writing has been made and signed, but 
the name of the party with whom it was made, omitted, the 
omission may be supplied by extrinsic evidence. Of this we 
have no doubt, where the name was omitted by mistake, or 
a wrong name inserted. And the authorities go no further.” 
“This paper was never intended to contain the name of any 
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one but the signer. It was a personal acknowledgment be- 
tween him and the person to whom it was delivered. That 
person alone can maintain an action upon it.” 

Where a bond recited, that the attachment issued before it 
was executed, it was held that the recital could not be con- 
tradicted by parol evidence. [Hutcheson v. Ross, 2 A. K. 
Marsh. Rep. 349.] But where, by a comparison of the bond 
and attachment, it appeared that the former was filed several 
days previous to issuing the latter, this was considered sufli- 
cient to show, that the recital was false. [Summer v. Glan- 
cey, 3 Blackf. Rep. 361.] 

The citations we have made are the most pertinent we 
have been able to find touching the admissibility of parol ev- 
idence in a court of law, to contradict or vary written instru- 
ments, we will now inquire into the jurisdiction exercised by 
courts of equity upon this matter. In the interpretation of 
written instruments, courts of equity and law have concur- 
rent jurisdiction, but where the question is, what the parties 
intended, to let in parol evidence of a mistake, with a view 
to its correction, the jurisdiction of equity is exclu8ive. But 
except in those cases where issue may be, and is taken upon 
the question of intention as an independent fact, the powers 
of that court are neither greater nor less than those of a court 
of law—both are limited to the office of interpretation, and 
neither can admit parol evidence to add to, or vary the terms 
of an instrument. [See Hunt v. Rousmaniere’s Adm’r, 8 
Wheat. Rep. 174, and 1 Pet. Rep. 15; Lyon v. Richmond, 
2 Johns. Ch. Rep. 51, and 14 Johns. Rep. 501; Lammat v. 
Browby, 6 H. & Johns. Rep. 24; Naylor v. Wench, 1 Sim. 
& Stu. Rep. 561; Hubbard v. Martin, 8 Yerg. Rep. 498; 
Allen v. McMasters, 3 Watts’ Rep. 181; Jushoe v. Proctor, 
6 Monr. R. 311; Abbe v. Goodwin, 7 Conn. Rep. 377 ; Glas- 
sell v. Thomas, 3 Leigh’s Rep. 113; Morris v. Edwards, 1 
Hamm. Rep. 189: Stebbins v. Eddy, 4 Mason’s Rep. 414; 
Quesnel v. Woodlief, 6 Call’s Rep. 218; Macher v. McDow- 
ell, 4 Bibb’s Rep. 473; Washburn v. Merrills, 1 Day’s Rep. 
189; De Reimer v. Cantillon, 4 Johns. Ch. Rep. 85 ;_ Patti- 
son v. Hull, 9 Cow. Rep. 755; King v. Stubbs, 14 Sergt. & 
R. Rep. 206; Gibson v. Watts, 1 McC. Ch. Rep. 490; Pay- 
sant v. Ware & Barringer, et al. 1 Ala. Rep. N. 8. 160; 3 
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Phil. Ev. C. & H’s Notes, 1434-5, and cases there cited; 
Gray v. Woods, 4 Blackf. Rep. 432; 3 Starkie’s Ev. 1018; 
1 Story’s Eq. 164-5; Helm v. Wrightand another, 2 Hump. 
Rep. 72. | 

In McCall, Smilie & Co. v. Harrison, 1 Brockb. Rep. 126, 
a deed of trust purported to be made for the benefit of John 
McCall & Co. though the debt intended to be provided 
for was due McCall, Smilie, & Co. Upon a bill praying re- 
lief by the latter firm, it was held that the mistake should be 
corrected, and that the debt intended to be secured by the 
deed should be paid to the complainants. 

It is said, sometimes by mistake the written agreement 
contains less than the parties intended ; sometimes it contains 
more ; sometimes it simply varies from their intent by ex- 
pressing something different in substance from the truth of 
that intent. In ail such cases, if the mistake is clearly made 
out, by proof entirely satisfactory, equity will reform the 
contract, so as to make it conformable to the precise intent 
of the parties. But if the proofs are doubtful, and unsatis- 
factory, ¢nd the mistake is not made entirely plain, equity 
will withhold relief; upon the ground that the written pa- 
per ought to be treated as a full and correct expression of the 
intent, until the contrary is established beyond reasonable 
controversy. [See 1 Story’s Eq. 164-5.] 

If the names of the libellants were intended to have been 
inserted as the obligees in the bond, and one of them was 
not written so as to indicate him truly, there can be no doubt, 
but the plaintiffs could show the mistake ; whether parol ev- 
idence would be admissible for that purpose in a court of law, 
is far more questionable. ‘The remark in Thompson v. Gray, 
that the rule which inhibits the introduction of parol evi- 
dence to contradict acontract in writing, extends only to a 
material part, and if a bond be executed to A B, instead of 
C B, the latter may state in his declaration, that the bond 
‘was executed to him by the name of A B, is clearly a mere 
dictum, uncalled for by the decision of any point which was 
in judgment. ‘The reason assigned by the court, viz: that 
the explanation could not produce injury to the defendant, 
nor offer an inducement to perjury, is palpably unsound, and 
if acted upon, would make the application of the rule difli- 
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cult, embarrassing, and altogether uncertain. This case then 
cannot be regarded as an authority. In Brown v. Gilman, et 
al. supra, the ruling of the court upon the question before it 
is not disputed. The writing declared on was a promise to 
pay asum of money, subscribed by the promissor, with a 
blank for the promisee’s name, and it was held that it enured 
only to the person to whom it was first delivered, with the 
intention to impose a duty. So it was nothing more than a 
dictum of the court, that where a wrong name is inserted by 
mistake, the name intended may be supplied by parol. Bills 
and notes payable to J 8, or “ship Fortune, or bearer,” are 
in legal effect payable to the bearer, and if payable to a fic- 
titious payee, are considered as payable to bearer, and may be 
declared on as such in favor of a bona fide holder, ignorant of 
the fact against all the parties, knowing that the payeé was 
a fictitious person. [Chitty on Bills, 9 Am. ed. 178.] The 
same author says, ‘if by mistake a bill or note has been 
drawn in terms different from the intention of the parties, the 
error may be corrected by consent of such parties, and this 
without requiring any fresh stamp. And it should seem, that 
a court of equity will relieve in this respect, even against a 
surety, as well as a principal, and compel all parties to give 
a proper bill or note, according to the original intention.” 
[Ib. 189.] 

In Sumner v. Glancey, as well as in Hutcheson v. Ross, 
supra, parol evidence to show the recital in a bond, that an 
attachment had issued, was adjudged to be inadmissible, and 
in the former case the recital was only rendered harmless by 
its denial in the attachment—a part of the record of the same 
suit. The cases of Woodyard’s Heirs v. Thelkeld ; Gould v. 
Barnes, and Coleman v. Crumpler, et al. supra, are most an- 
alagous to the present—the latter strikingly so. In each of 
them, the points we have noticed were directly in judgment, 
and all of them regard the name of a partY in a bond, or re- 
cord, as a material part of it, in respect to which, in the ab- 
sence of fraud, it is not permissible to show a mistake. 

The case at bar is clearly distinguishable in principle from 
Meredith v. Richardson & O’Neal, at this term. In that case 
the variance was in the description of the fiert facias in the 
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forthcoming bond. ‘The execution was described as having 
issued against the goods, &c. of J L, requiring to be made, 
for debt, damages, and costs, $2,743, and that which really 
issued, required to be made of the goods of J L,W HC, LJ 
M, and A J 8, for debt, damages, and cost, $2492 50. These 
discrepancies it was held, prevented the bond from operating, 
so as to give the obligees the statute remedy, but as they 
were not of the essence of the contract, but matters of reci- 
tal, they did not vitiate it; and consequently it was compe- 
tent to maintain a common law action against the obligors, 
and recover for the breach of the condition, and if necessary 
parol evidence was admissible to show to what execution the 
bond applied. 

Chapel v. Congdon, et al. 18 Pick. Rep. 257, was a case 
similar in principle to the last cited. That was an action of 
debt on a bastardy bond, the condition of which recited, that 
the accusation was made in 1816, instead of 1833. The 
learned Judge who delivered the opinion of the court, remark- 
ed, “ A mistake, obvious to all, has been made by the magis- 
trate in the draught of the bond. If it be in a matter of sub- 
stance, it will be fatal; ifit be only redundant matter of des- 
cription, which is not necessary to be literally proved, the 
claim may be supported, if enough remains to establish the 
identity.” The gist of the accusation was, that the indi- 
vidual charged was the father of the child of which the plain- 
tiff was then pregnant, which if born alive would be a bas- 
tard. ‘ Whatever is essential to the description of that accu- 
sation may not be rejected.” But the converse, it is said, is 
true, viz: that redundant allegations not essential to the 
charge, need not be proved, and may be rejected, if the alle- 
gations and proof, independently of them, are sufficient to 
maintain the accusation. The same principle was applied 
in Colburn v. Downs, 10 Mass. Rep. 20; Shrewsberry v. 
Boyston, 1 Pick. Rep. 105; Judge v. Morgan. ‘These cita- 
tions sustain not only Meredith v. Richardson & O'Neal, su- 
pra, but clearly show the difference between that case and 
the one nowat bar. Starkie, in his treatise on evidence, (3 
vol. 1529,) says, “It is a most general rule, that no allega- 
tion which is descriptive of the identity of that which is le- 
gally essential to the claim, or charge, can ever be rejected.”’ 
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~The mistake in the name of one of the obligees, is ina 
most essential and vital part. It enters into the legal obligation 
of the contract, and it results from what has been already said 
that it should not have been corrected by the admission of 
parol evidence on the trial at law. Whether the obligors 
would not be estopped, (if the estoppel could avail any thing) 
from denying that there were such proceedings, by libel, §c. 
as the condition of the bond describes, need not be consider- 
ed, as the production of the record, to prove that the event 
had happened upon which the condition became absolute, 
would show a variance which, we have seen, would be in- 








curable at law. 

It is abundantly shown by the citations to the point, and 
what we have said, that a court of equity is entirely compe- 
tent to reform the bond, so as to make it speak the intention 
of the parties, upon satisfactory proof being adduced of the 
mistake. Our conclusion is, that an action cannot be sus- 
tained in the name of the present plaintiffs. 'The view ta- 
ken is decisive of the case; the judgment is consequently re- 
versed and the cause remanded. 


WALLER, er au. v. GIBBS & LABUZAN. 


1. When a witness ultimately liable to the defendant, is examined by him, 
previous to his answering the bill, and the witness is afterwards made a 
party defendant, his deposition may be read by the complainant, if the 
facts to entitle the complainant to the relief sought, are admitted by the 
answer of the new party. Under such circumstances, he is a competent 
witness for the complainant, and his deposition will not be rejected be- 
cause taken without the order of the court, or previously to his being made 
a party. 

2. When the parties before answer, consent that one set of depositions, al- 
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ee though taken in different suits, involving the same question, may be read in 
all the suits, it is competent for the complainant to read the evidence, al- 
though taken by the defendant, but crossed by the other party. 








Writ of Error to the Court of Chancery for the 2st District. 


Tue bill in this case was filed by Gibbs & Labuzan, a- 
gainst Waller, in the first instance, and afterwards it was 
amended, by making one Williams a party defendant, but 
without sceking any relief against him. 'The case made by 
the bill is briefly this, to wit: Waller had obtained a judg- 
ment against one Lunsford, at the July term of the county 
court for the county of Greene, in the year 1840. Lunsford 
applied to the complainants to be his sureties on a writ of er- 
ror bond ; they consented, and signed a blank printed skele- 
ton bond. The next day after this signing, Labuzan, for 
himself and his co-plaintiff, called on the clerk, the defend- 
ant, Williams, and directed him not to fill up the blanks. 
The clerk however, filled up the bond, and gave the usual 
certificate to Waller, who afterwards obtained an affirmance 
of the judgment against Lunsford and the complainants, as 
his sureties. The bill prays that Waller may be perpetually 
enjoined from preceeding on this bond, against the complain- 
ants. 

The bill was filed the 25th June, 1840, but no answer 
was made by Waller until the 19th December, 1844. On 
the 6th March, 1843, the complainants obtained an order to 
amend the bill, by making Williams a party defendant, and 
his answer came in on the 5th June of the same year. The 
answer of Waller denies the allgations of the bill and calls 
for proof; and that of Williams admits the bond was signed 
in blank, with instructions for him to fill the same at a more 
convenient time; but these instructions were revoked by 
Labuzan, for himself and Gibbs, before the blanks were filled. 
Williams considering his duty to be so, filled up the blanks, 
notwithstanding the request not to do so. 

Before the order was obtained for making Williams a party 
to the bill, to wit, on the 21st November, 1842, he had been 
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examined on interrogatories, as a witness, in another case be- 
tween the complainants and other defendants, of precisely 
the same nature. ‘These interrogatories were crossed by the 
complainants, and the testimony of the witness establishes 
the facts alledged in the bill. 

At the hearing, the complainants proposed to read the tes- 
timony of this witness, taken in another cause, under an a- 
greement in these words, to wit: ‘“ 'T’o save expense in the 
case of Gibbs & Labuzan v. Frest & Dickinson, and in all 
the cases in which the same question is involved, in the 
Chancery Court at Eutaw, it is agreed that one set of deposi- 
tions may be read in all the cases as if taken in them all; 
and further, to avoid trouble and expense, the interrogato- 
ries and commission may be taken out now: and the 
deposition so taken may be read without exception as to the 
form of caption.” This is signed by the solicitors of the 
parties, and dated 16th Nov. 1842. 

The defendants objected to its being read— 

1. Because the agreement was made when Williams was 
not a party, and does not refer to or embrace the case. 

2. Because Williams is now a party, and interested in the 
case. 

3. If held a deposition in the cause, then Waller declines 
to read the evidence, and objects to the defendants’ do- 
ing so. 

4. Waller objects because Williams is a party defendant, 
and interested in the controversy, and was so when the de- 
position was taken. 

The Chancellor allowed the deposition, and perpetuated 
the injunction previously awarded. 

[t is now assigned as error, that the Chancellor erred in 
perpetuating the injuction, and in allowing the deposition to 
be read. 








Metcatr, for the plaintiff in error, insisted— 

1. The agreement did not extend to, or cover this cause. 

2. It being taken by the defendant, Waller, the mere cross 
examination of the witness by the complainants, does not 
authorize them to use it when the defendant declines to read 
it. [Barbour Ch. P. 286; Gresley, 287. | 
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3. It was the duty of the complainants in the first instance, 
to have made Williams a party to the bill, and their omis- 
sion to do this, cannot invest them with the right to examine 
him. An interested party cannot be examined against his 
consent. [Brooks v. Harrison, 2 Ala. Rep. 209; Gibbs & 
Labuzan v. Frost & Dickinson, 4 Ib. 720; 1 Barbour, 259, 
283. ] 

3. All depositions with us are taken de bene esse, and al- 
though Williams, when examined was not in a condition to 
object, yet afterwards, coming in as a party, his deposition 
cannot be read. [Gary v. Frost & Dickinson, 5 Ala. Rep. 
636 ; Jones v. Scott, 2 Ib. 56.] 

5, Waller should not have been decreed to pay costs, as 
as he is inno fault. [Hunt v. Swan, 4 8. & P. 146; Cutler 
v. Heard, 3 Johns. Ch. 61.] | These should have been de- 
creed against Williams. [Gray v. Thompson, 2 Johns. Ch. 


166. ] 











H. I. Tuornton, contra, argued— 

1. It was clear from the interrogatories, and cross-interro- 
gatories, that the same question was involved in the suit in 
which the deposition was taken, and therefore it is within 
the agreement. As to the effect of the agreement, see 3 
Marsh. 236; 3 Litt. 157. It is also admissible under rules 
19 and 20 regulating practice in chancery. See also, 1 Ala. 
Rep. N. 8. 59; 1 Smith’s Ch. P. 305; 5 Paige, 638 ; 2 Cond. 
En. Ch. R.2; 4 Ala. R. 720. 

2. If Williams had been a party to the bill when his depo- 
sition was taken, it was the right of complainants to have 
his testimony, and his co-defendants could only object on 
the score of interest, and as he swears against his interest, 
there can be no objection by his co-defendant. [1 Bibb, 154; 
1 Barb. Ch. P. 264; 259; Gresley, 249; Gilbert’s Ev. 139.] 
This is not a case where a decree could be had, or is sought, 
against Williams, 1 Barb. Ch. P. 258. ] 

3. Williams cannot object to complainants’ availing them- 
selves of his testimony against his co-defendant, no de- 
cree being sought againsthim. The rule is, “ that a party 
cannot be made to assist by his testimony, and in the same 
suit be proceeded against by the complainant.’”’ Complain- 
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ant may examine a witness against interest, provided no de- 

cree against him is demanded. [1 Cox. 344; 1 Ves. jr. 410; 
5 Paige, 632; 1 Bland. 268.] 

4. In every case a complainant may have the testimony of 
one defendant against another, subject to the exception of in- 
terest, except, however, when the personal rule applies, that 
you cannot make a witness give evidence to get a decree a- 
gainst himself. [3 Litt. 228.] 

5. Although an order is required by the rules of court, to 
take the deposition of a co-defendant, yet it is a matter of 
course to grant the motion, and further, the testimony of a 
party to a cause, if taken without any order, wili be good a- 
gainst the party who called the witness, and also against oth- 
ers who have waived objections. [2 Edwards, 399.] 








GOLDTHWAITE, J.—We do not understand the plain- 
tiffin error as denying the identity of the question involved 
in this suit, with that involved in the one in which the depo- 
sition was taken. Inthe absence of a specific objection in 
the court below, pointing directly to that cause, we think it 
must be taken that this suit is included in that agreement. 
The precise point which the counsel presented in the court 
below, seems to have been, not that the agreement did not 
extend to this cause as well as the others, but that Williams 
was not bound by it, inasmuch as, when made, he was no 
party to these suits, and therefore is bound by no previous 
stipulations in regard to them. It is too evident to require il- 
lustration or argument, that a party, who becomes so after 
proof is taken in a cause, and is not the representative of some 
party previously made, he is not bound by it, for the reason 
that no opportunity has been given him to cross-examine. 
That, however, is not this case, as here there was no neces- 
sity for proof against the new party, because his answer ad- 
mits every fact which is essential to the relief of the com- 
plainants. 

The only reason why Williams is a necessary party to this 
suit is, for the protection of his co-defendant, by concluding 
him if the complainants have a decree. [Harrison v: Brooks, 
2 Ala. Rep. 209; Gibbs v. Frost, 4 Ib. 720.] When there- 
fore he entered into the consent rule, and took out the com- 
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mission to examine Williams, the defendant must be consid- 
ered as declining to insist on his being made a party, and cer- 
tainly if he had then answered, without raising the objec- 
tion, the omission of Williams would not have prejudiced 
the complaints. If under such circumstances, the deposition 
of Williams was competent evidence, and made out the case 
why should there be a re-examination? Certainly not to 
accumulate proof against the defendant, as to whom the case 
was already proved. As to the new party it was equally un- 
necessary, in consequence of the admissions of the bill. In- 
deed it may well be questioned whether the evidence of Wil- 
liams could be used against his co-defendant, if his own an- 
swer did not admit the complainant’scase. The rule is, that 
a complainant cannot have an adverse decree against a de- 
fendant whom he examines as a witness ; and the reason is, 
it would be charging him by his evidence, which, as against 
himself, can only be obtained by his answer in the usual way. 
[Palmer v. Van Dosen, 2 Edwards, 192,] But when it ap- 
pears from the answer of adefendant, or from his having suf- 
fered the bill to be taken as confessed, that he is ultimately 
liable, he stands indifferent, and may be examined as a wit- 
ness. [Lupton v. Lupton, 2 John. Ch. 614; Bradley v. Root, 
5 Paige, 632.] It is not necessary to inquire how far the re- 
lation of this witness to the cause would be changed, if his 
answer was entitled to be considered as denying the equity 
of the bill. As the case stands, we think his deposition is 
not liable to exception, on account of his being subsequently 
made a party to the suit, and that it is within the terms of 
the agreement. 

2. It remains only to inquire whether, when the party tak- 
ing the deposition declines to use it, the opposite party, who 
has cross-examined may do so. It seems to admit of ques- 
tion, whether under the practice pursued under the English 
courts of chancery, the complainant is entitled to read the 
cross examination of the defendant’s witnesses, when the 
latter declines to read the examination in chief. [Smith v. 
Biggs, 5 Sim. 391.] We can readily assent there is an ap- 
parent incongruity in allowing the complainant to make his 
case out of a cross-examination, but even with this idea in 
view, it does not seem to be a suflicient reason to prevent 
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either party from availing themselves of evidence which is 
partially their own by the cross examination. But waiving 
this inquiry in the present case, as well as the effect of our 
own rules, we think the consent to take the depositions, and 
that the same might be read, entitles either party to read 
them as a part of his own case. 

We are unable to perceive any error in the questions argu- 
ed, and have purposely omitted all consideration of the cor- 
rectness of the decree, as it seems not to be questioned. 

Decree affirmed. 


DOE EX DEM. McGINTRY & McCARTY v. REEVES. 


1. A mortgagee, claiming title against a purchaser under a judgment credi- 
tor of the mortgagor, must prove the consideration of the mortgage. 


Error to the Circuit Court of Russell. 


Esectment by the plaintiffs, against the defendant in error, 
for a tract of land in Russell county. 

From a bill of exceptions it appears, that the plaintiffs de- 
duced their title from a deed of mortgage, executed to them 
by Jesse B. Reeves, dated the Ist January, 1842, to secure 
the payment of $281 87, due sixty days from the date of the 
mortgage. This deed was acknowledged before a notary 
public on the day of its date, but was not recorded until the 
10th July, 1842. No proof was made of the consideration of 
the debt secured by the mortgage, further than its recital in 
the deed. 

The defendant’s title was, that one Thornton commenced a 
suit by attachment against the mortgagor, which was levied 
on the land in dispute on the 13th January, 1842, a judgment 
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obtained on the 22d August, 1842, and by virtue of an exe- 
cution issued upon the judgment, he purchased the land on 
the 6th February, 1843, and received the sheriff ’s deed there- 
for. 'The defendant was tenant in possession under 'Thorn- 
ton. Notice was given of the mortgage at the time of the 
sale. 

The jury found that notice had been given, and the evi- 
dence being all documentary, the cause was by consent sub- 
mitted to the court, which rendered a judgment in favor of 
the defendant. These matters are prosecuted for revision, 
and assigned for error. 











Heypenrevpr, for plaintiff in error. 

1. The plaintiff’s title was a mortgage made by Jesse B. 
Reeves, Ist January, 1842—+recorded 10th July, 1842. 

2. Defendant’s title—In 1841, Jesse B. Reeves, the mort- 
gagor, became indebted to Thornton, who levied an attach- 
ment on the land, on the 13th January, 1842—judgment ob- 
tained 22d August, 1842—sold the land under fi. fa. 6th 
February, 1843, and purchased with full notice of plaintiff ’s 
title. 

3. The court gave judgment for defendant, because the 
plaintiff did not prove the consideration of the mortgage. 
The possession of the mortgagor, and those claiming under 
him is the possession of the mortgagee. [Gwyn v. Wellborn, 
1 Dev. & Bat. 313.] A mortgage is in itself evidence of con- 
sideration. [3 Munroe, 55; 1 Powell on Mort. 213; Fitz- 
patrick’s Adm’r v. Harris, 8 Ala. R. 32.] 

4. The notice of the deed, although not registered in the 
time required by law, is sufficient to sustain the plaintiff ’s ti- 
tle. [Pike v. Armistead, et al. 1 Dev. Eq. 110; James v. 
Mosey, 2 Cow. 246; Jackson ex dem. Dubois, 4 J. R. 216; 
2 Vesey, jr. 437 ; Daniel v. Sorelle & Smith, at this term, and 
cases cited; 10 Leigh, 500. ] 


BELseER, contra. 

1. Both plaintiff and defendant in the court below claim 
through the mortgagor, Jesse B. Reeves. Under the facts of 
the case, it was incumbent on the plaintiff to have proved the 
consideration of the mortgage, independent of the recitals in 
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the same. [See McCown v. Wood, 4 Ala. Rep. 258 ; Branch 
Bank v. Kinsley, 5 Ib. 9; Graham v. Lockhart, 8 Ib. 23.] 

2. The mortgage executed to the plaintiff, should have 
been recorded within the time prescribed by statute. The 
notice given to Thornton at the sheriff’s sale, did not supply 
the place of a proper registration of the mortgage. The lien 
of Thornton commenced with his levy, on the 13th day of 
January, 1842, and not at the date of the sheriff’s sale, and 
there is no proof that he had notice at date of his levy. [See 
Clay’s Dig. 255, § 5; Cummings & Cooper v. McCullough’s 
adm’r, 5 Ala. 324; Randolph v. Carter, 8 [b. 606; Daniel v. 
Sorrell, 9 Ib. 436; Coffin v. Rhea, 1 Metc. 214; Mallory v. 
Stodder, 6 Ala. 805. | 

3. The debt owing from Jesse B. Reeves to Thornton had 
an existence, as is shown by the bill of exceptions, some 
twelve months prior to the execution of plaintiff ’s mortgage, 
Thornton then being a creditor of Reeves at the date of the 
mortgage, it is void as to him, by not being recorded within 
the time prescribed by statute. [Clay’s Dig. 255, § 5; Cum- 
mings & Cooper v. MecCullough’s adm’r, 5 Ala. R. 330; En- 
gelbert v. Blaryot, 2 Wharton, 240. } 


ORMOND, J.—Although a conveyance of property, real 
or personal, is binding between the parties to it, it is fraudu- 
lent and void as against the creditors of the grantor, unless it 
is made upon a valuable and adequate consideration. It has 
been repeatedly held by this court, that the grantor in sucha 
case, must prove the consideration of his deed. The recital 
of the fact in the deed, is the mere declaration, or admission 
of the grantor, which is not evidence against his creditors, 
because the question of fraud arises in all cases, where one 
indebted conveys away his property. [McCain v. Wood, 4 
Ala. 264; Bank at Decatur v. Kinsey, 5 Id. 12.) 

This question has heretofore arisen in this court upon trials 
of right of property, where a creditor has levied his execution 
upon property conveyed by the debtor-to a third person. 
The principle is not changed by the aspect of this case, when 
the creditor having obtained judgment, has purchased the 
property at anexecution sale. ‘To defeat the title thus ob- 
tained, by one claiming by a conveyance, anterior to the sale 
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by execution, it devolves on him to prove, that a valuable 
consideration was given for the property. That not being 
done in this case, the deed must be considered as merely vol- 
untary, and therefore void against creditors. This renders 
it unnecessary to consider the question of notice of the exis- 
tence of adeed of this description, not registered within the 





time prescribed by law, because if registered within that peri- 
od, being voluntary, it would be fraudulent and void against 
the existing creditors of the grantor. 

Let the judgment be affirmed. 


PERRINE v. LEACHMAN, er at. 


1. A declaration which alledges that the plaintiff, at the instance and request 
of the defendants, and upon a promise that he would pay therefor, did sell 
and deliver furniture, and rent a house to a third person, is not obnoxious 
to the statute of frauds, although it is not alledged that the defendant’s 
promise was in writing, or objectionable on the ground that it does not 
state a sufficient consideration. 


Writ of Error to the Circuit Court of Greene. 


Tis was an action of assumpsit at the suit of the plaintiff 
in error. The first count of the declaration alledges, that 
in consideration that the plaintiff would sell and deliver to 
one Alexander Bell, on a credit, all such furniture as he might 
have occasion for in his trade and business of a tavern keep- 
er, the defendant would be accountable for the same, to the 
amount of two thousand dollars; the sale and delivery of fur- 
niture, on a reasonable credit, &c. to the value of two thou- 
sand dollars; the expiration of the term of credit, repeated 
demands of Bell and the defendants; and the failure and re- 
fusal by them to pay, &c. are then regularly averred. 

The second count alledges, on, &c., in consideration that 
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the plaintiff would demise to A. Bell, “‘amessuage and prem- 
ises,” situate, &c. (particularly describing it,) for the term 
of one year, §*c. for the sum of two thousand dollars, the de- 
fendants, by their letter of that date, addressed to the plaintiff, 
promised to be accountable to him for the rent, éc.; the plain- 
tiff, confiding in defendants’ promise, did demise to A. Bell 
the messuage, §*c. on a credit then agreed upon with him, 
for the sum of two thousand dollars, placed him in _posses- 
sion, and he continued in the enjoyment of the same until 
the expiration of the lease. 'The default of Bell is alledged, 
the defendants’ notice thereof, and their failure and refusal 
to pay, §c. 

The third count alledges, that the defendants addressed to 
the plaintiff a letter, undertaking to be accountable for what- 
ever furniture the plaintiff would sell and deliver A. Bell, a- 
mounting to two thousand dollars; that the plaintiff did sell 
and deliver to him furniture amounting to that sum, at rea- 
sonable prices, and proceeds as in the first count. The fourth 
count is substantially the same as the second. 

A several demurrer was interposed to each count in the de- 
claration, which being sustained, judgment was rendered 
without pleading further, in favor of the defendants, and a- 
gainst the plaintiff for costs. 


W. M. Murpuy, for the plaintiff in error, insisted, that sel- 
ling furniture, and renting the house to Bell, was a sufficient 
consideration for the defendant’s undertakings. [1 Saund. 
R. 211, 216.] The allegation of a parol promise, as in the 
first count, is not bad under the statute of frauds. [Chit. on 
Con. 202; 1 Saund. R. 211, (a,) note; 11 Johns. R. 221; 8 
Id. 29.] Though it may be necessary to prove it, yet it need 
not be alledged that the contract was in writing. [Chit. on 
Con. 206. ] 


J. B. Cuark, for the defendant. 


COLLIER, C. J.—We can discover no sufficient ground 
for sustaining the demurrer in this cause. Neither count of 
the declaration is obnoxious to the statute of frauds. All the 
counts except the first alledge an undertaking 7m writing, to 
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pay the plaintiff if he would rent the house, &c. to Bell, or 
sell him furniture, &c.; and each state with particularity such 
dealings and transactions between the plaintiff and Bell, and 





come within the scope of defendant’s promise on behalf of 
the latter. And as for the allegation of a breach, we can dis- 
cover no objection to it, whether considered in reference to 
either or all of the counts. 

In respect to the first count, it is only necessary to remark, 
that although it does not state that the defendants’ undertak- 
ing was in writing, yet it is competent to give in evidence a 
writing corresponding to the allegation. It has been held by 
this and all other courts, whenever the point has arisen, that 
a declaration upon a promise to pay the debt of a third per- 
son, need not alledge it to have been written, although it 
may be necessary to prove it. 

The judgment must be reversed and the cause remanded. 





LEWIS & WALLACE v. PECK & CLARK. 


1. One attorney confides a note to another for collection, and takes his re- 
ceipt, but without giving instructions with respect to the ownership. Af- 
ter the money is collected, it is remitted to the payee of the note, whose 
name however was endorsed on the note. This remittance, the payee not 
being the owner, will not discharge the collecting attorney from liability 
to his immediate principal, nor will the action of the latter, for the money, 
be defeated by proof that he was himself the agent for the indorsee, unless 
that person has asserted his right tothe money as against his agent. 


Error to the County Court of Tuskaloosa. 


Assumpsit by Lewis & Wallace against Peck & Clark. 
The declaration contains the common counts only, to which 
the defendants pleaded the general issue. 
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~ At the trial the plaintiffs read in evidence a receipt execu- 

ted by the defendants in these terms, to wit: Rec’d of Lew- 

is& Wallace, two notes on Lamkin, Gilkey § Co. for collec- 

tion; one for $146 26, to the order of Jeremiah Boyd, at 

twelve months; the other for $230 02, to the order of Hurst 

& Mixsell, at twelve months, the first dated September 17, 

1835, the second Sept. 21, 1835. These notes received by 
the hands of Lea& Graham. Tuskaloosa, Dec. 20, 1835. 
(Signed,) Peck & Crark, Att’ys. 

The plaintiffs next proved a demand of the money, the 
proceeds of the note first described in the receipt, previous to 
the commencement of this suit, and that the money had 
been collected on thatnote. 'They next read the deposition 
of one Trevor, who deposed, with reference to that note, 
that he placed in the hands of the plaintiffs for collection, on 
the 15th June, 1835, it then being his property, having been 
indorsed to him for a valuable consideration, by Boyd, to 
whose order it was payable. ‘This witness stated he did not 
consider himself as having an interest in this suit, as he nev- 
er had received any consideration from the plaintiffs for the 
note, and held them accountable for it. The defendants ob- 
jected to this witness, and read a letter of his to show his in- 
terest, but which is unnecessary to be set out here, as the 
deposition was admitted. The plaintiffs also proved the note 
was indorsed in blank by Boyd, the payee. 

The defendants in defence produced a certificate of a de- 
posit made by one of them, to the credit of Boyd, for $169 
05, and proved the money had been paid to the order of 
Boyd, by the bank. ‘There was no evidence of any contract 
for the collection of the note other than the receipt in evi- 
dence. The defendants then read to the jury three letters 
from the plaiutiffs, as follows, to wit: 

Messrs. Peck §* Clark : Gentlemen—Messrs. Lea & Gra- 
ham some time ago sent us your receipt for the following 
claims, (describing the one the subject of controversy, as 
well as the other covered by the receipt.) We have recent- 
ly had inquiries made as to these notes, by our clients, and 
we will thank you to inform us whether the money has been 
made on them, or is likely to be made. Huntsville, Jan’y 
13, 1840. 
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~ Messrs. Peck & Clark: Gentl’n—Yours of the 17th inst. 
is athand. ‘The note of Lamkin, Gilkey & Co. was sent to 
us by J. B. Trevor, cash’r of the Phila. Bank. We mean 
the note to Boyd. We inclosed it to Lea & Graham, expect- 
ing them to collect it and remit the money to us, as is our 
practice. If they had collected it, we would have sent it to 
the right person. Handing it over to you, you had nothing 
to guide you but the face of the note as to the ownership of 
it. In this way the mistake has originated. ‘Trevor has 
written to us on the subject. His letter is dated 26th Dec’r 
and up to that time Boyd had not informed him of the re- 
ceipt of your letter, which prima facie is very little to the 
credit of Boyd. We hope this explains the apparent mistake 
in the matter. Huntsville, January 25th, 1840. 

Messrs. Peck & Clark: Gentlemen—We have just re- 
ceived a letter from J. B. Trevor, of Phila., in answer to 
ours informing him that you had collected the note of Gilkey 
& Co. and remitted the proceeds to Boyd, of Norristown, Pa. 
He informs us that the note belonged to him, and that he 
had called on Boyd, who says he had a back account against 
Gilkey & Co, for about the amount of the note, which he gave 
to a Mr. Henderson for collection, who he presumes handed 
it over to you, and that the remittance from you, (of which 
he acknowledged the receipt,) was probably the proceeds of 
that account ; that he considered it such at the time. Boyd 
is insolvent, and having transferred the note, had no right to 
give any instructions on the subject. If there is any mistake 
as tothe claim to which the remittance ought to be applied 
we will be obliged by an immediate explanation of it. An 
immediate answer is desirable, as Mr. Trevor informs us that 
Boyd will leave the U. 8S. this spring, and if any thing can 
be made out of him, it will be necessary to use very prompt 
measures. The note is correctly described in your receipt, 
$146 26, due 17th September, 1836. Huntsville, March 4, 
1840. 

The defendants then proved by the cashier of the State 
Bank, and several attorneys, that it was common, when notes 
and bills were sent out for collection, for the owner to indorse 
them in blank before they were sent, and that when so in- 
dorsed, they paid the money to the last indorser, if sent by 
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the last indorser. There was no evidence the defendants 
had any knowledge whatever that the note did not in fact 
belong to the payee until after it was collected and the pro- 
ceeds paid to Boyd. ‘The entire evidence is as stated above. 
On this the court charged the jury, that payment of the mo- 
ney to Boyd, or to Williams & Lewis, wasa good defence to 
the action ; and if the jury believed the money was paid to 
Boyd, they should find for the defendants. 

The plaintiffs excepted to this charge, and it is now assign~- 
ed as error. 


Peters, for plaintiffs in error. 


Peck & Cuiark, per se, insisted— 

1. That under the circumstances disclosed in evidence, 
they were excusable in remitting the funds to Boyd. 

2. But ifliable at all it is to Trevor, and not to the present 
plaintiffs, in this form of action. ‘The money when receiv- 
ed, was the money of Trevor, and the liability of the plain- 
tiffs to him does not transfer the interest in the money. [Bry- 
ant v. Owen, 1 Porter, 209. Fry v. Lockwood, 4 Cow. 454; 
Gilman v. Pope, 5 Mass. 491; Gunn v. Gantine, 10 John. 
398. ] 


GOLDTHWAITE, J.—The defendants cite Gunn v. 
Cantine, 10 John. 387, as a strong authority for the prin- 
ciple for which they insist, and it certainly is so, being al- 
most identical in its facts. But that decision seems irrecon- 
cilable with well recognized principles, and we are not aware 
it has elsewhere been held, the plaintiff must have a benefi- 
cial interest in the money to be collected when he has pos- 
session of the thing contracted for, and the contract is made 
in his name. Auctioneers, factors, or brokers, may or may 
not have a beneficial interest, as their contract may be, and 
yet it has never been decided they may not sue in their own 
names, unless the principal directs the payment to be made 
to himself. Williams v. Millington, 1 H. Black. 84, is a 
leading case on this subject, and there the only Judge who 
doubted the universality of the rule, rests the right of the a- 
gent to bring the action, on his possession of the thing con- 

19 
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tracted about. Although he concedes the right of the princi- 
pal to bring the action if he will, and to prevent the payment 
to the agent, yet says the defendant has no right to put an 
owner forward to prevent the auctioneer from having his rem- 
edy. We do not doubt that this is the principle which gov- 
erns all cases, in which either principal or agent may sue. 

The receipt which the defendants executed made them 
quoad the money in controversy, the agents of the plaintiffs 
as they had possession of the note by which it was due, and 
which furnished the evidence to collect it. The true owner 
might doubtless intercept it by showing the agency of the 
plaintiffs, but until this right is asserted, the defendants are 
accountable to their immediate principals. So too if the mo- 
ney was equitably coming to Boyd, it is very possible the 
payment to him might be a discharge to the defendants, ex- 
cept so far as the plaintiffs had an interest. Instead of this, 
it is clear the note was the property of Trevor, and that the 
legal title was invested in him by the indorsement in blank. 
Between the defendants and him, there is no privity whatev- 
er, until he ratifies the act of the plaintiffs in selecting them 

s his attornies. Until that ratification is made, and his right 
to receive the money from them is insisted, they are respon- 
sible to the plaintiffs upon the contract to collect the money, 
or in other words, in the language of Mr. Justice Wilson, bor- 
rowed from the case of Williams v. Millington, they have no 
right to put him forward as the owner, to defeat the plain- 
tiffs of their remedy. 

We do not think it necessary to discuss the case of Bryant 
v. Owen, 1 Porter, 201, as, however the reasoning of the de- 
cision may support the defendants, the principle decided has 
no direct application. Nor is it requisite to show that the 
remittance to Boyd is no discharge of the defendants’ liability 
to the plaintiffs, as this in effect is abandoned by the parties, 
and if not abandoned, cannot be sustained. 

We are satisfied the charge of the court below was errone- 
ous. Judgment reversed and cause remanded. 
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BRANCH BANK OF MOBILE v. BROUGHTON, 


SHERIFFF, AND HIS SURETIES. 


1. A notice to certain persons, as sureties of a sheriff, is sufficient, without 
averring that they were in fact the sureties of the sheriff. 

2. An allegation in a notice, that the execution was received by the sheriff 
in suffic;ent time to return it to the next succeeding term, is sufficient. 

3. Upon a motion against a sheriff, for failing to return an execution, it is 
not necessary to alledge, that it was received by him a sufficient length of 
time before the return day, to enable him to make the money. 


Writ of Error the Circuit Court of Mobile. 


Motion against sheriff and his sureties, for failing to return 
an execution. 

The notice is addressed to Edward T. Broughton, sheriff of 
Monroe, and John R. Davis, William Robinson, and Samuel 
Bozman, his securities, for the faithful performance of his 
duties as said sheriff. It then proceeds to alledge that the 
Bank at a certain time recovered a judgment, which is de- 
scribed, against certain persons, who are named ; that on the 
10th of June, 1839, a fiert facias issued on this judgment, re- 
turnable to the next term of the circuit court, “ which writ 
was afterwards received by the said Edward T. Broughton, 
sheriff as aforesaid, in sufficient time to have made his return 
thereon according to law, to the next succeeding term of the 
said circuit court.”” It proceeds to alledge further that the 
writ was not returned by the sheriff, and gives notice that a 
motion will be made for judgment. 

The defendants demurred to the notice, and the court sus- 
tained the demurrer and rendered judgment for the defend- 
ants, which is the matter now assigned for error. 


Lessesng, for plaintiff in error, contended, that the notice 
was sufficient. That as the writ was not returned by the 
sheriff, the plaintiffs had not the means of stating when it 
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was received by him, and if a particular day had been al- 











ledged, he would not have been compelled to prove it. ‘The 
notice is addressed to particular persons as the sureties of the 
sheriff, which is sufficient as a notice to them: upon the trial, 
if this matter is contested, the plaintiff will have to prove it. 
He cited Clay’s Digest, 205-6, § 21, 22. 


Hopkins, contra. 


ORMOND, J,—Neither of these objections can prevail. 
The sureties of the sheriff are informed by the notice, thata 
motion will be made against them as such, for the omission 
of the sheriff to return a fi. fa. ; the time when the execution 
issued, and its return day being set forth. A notice to certain 
persons, as the sureties of a sheriff, that they will be proceed- 
ed against by motion for his default, is the usual and custom- 
azy form in such cases, and it never has been considered ne- 
cessary to alledge in the notice by way of averment, that 
they were in fact the sureties of the sheriff, when the default 
took place. If they do not appear, the plaintiff must establish 
the fact of their suretyship at the time of the sheriff’s de- 
fault. Ifthey appear and do not put the fact of their surety- 
ship in issue, it is an admission that they are properly charg- 
ed assuch. The notice in thiscase informed them, that they 
were sued in that capacity, and by demurring to it they ad- 
mit the fact to be so. 

The averment of the notice, that the fi. fa. was received 
by the sheriff in sufficient time to return it to the next suc- 
ceeding term, is in our opinion sufficient. If a precise day 
had been alledged, the plaintiff would not have been requir- 
ed to prove it, but might have shown a reception by the she- 
riff, at any other day before the return day of the writ. ‘To 
hold this averment insufficient, would be to require greater 
certainty in these notices, than is necessary in a declaration. 
There is nothing in the argument, that it should have been 
averred, that the execution had been received by the sheriff 
a sufficient length of time before the return day, to enable 
him to make the money according to its mandate. This pro- 
ceeding is not for a failure to make the money, but for 
a failure to return the writ. The object of the plaintiff may 
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have been to create, or continue a lien, and certainly the 
sheriff cannot frustrate this right by omitting to return the 
execution, although he may not have received it in time to 
make the money. 

We cannot distinguish this case from Price v. Cloud, 6 
Ala. 253, where it was held, that it was not necessary to al- 
ledge a demand of the sheriff, on a particular day, but that 
an allegation, that “he had failed to pay over on demand,” 
was suflicient. 

The judgment must be reversed, and the cause remanded. 


THE BRANCH BANK AT MOBILE v. TILLMAN. 


1. Toa biil to avoid the payment of a note given upon the purchase of a six- 
teenth section, alledging that the sale was unauthorized, and that the sub- 
sequent proceedings were irregular, the commissioners whose acts are 
drawn in question, are necessary parties. 

2. The order which the Judge of the county court is required to make, where 
it is certified to him under the act of 1828, that a majority of the qualified 
electors of a township voted for a sale of their sixtee.th section, is not in- 
dispensable to authorize a sale; but the commissioners may, upon their 
own knowledge that a majority voted for it, proceed to sell. 

3. In requiring that the commissioners should make an entry in a book, of 
the sale of a sixteenth section, that notes had been taken of the purcha- 
sers, with other particulars of the sale, &c., and that the same should be 
returned to the Judge of the county court to be recorded, the act of 1828 
is merely directory—and the omission of all this could not affect the right 
ofa purchaser. The purchaser cannot refuse to pay the purchase money, 
and the township will be estopped from denying his title, where it appears 
that the sale was made under an election by the voters of the township, 
that the purchaser executed his notes as the statute requires, and was let 
into possession. 

A. Quere? Where a bill to enjoin a judgment relies upon matters which 
would have constituted a legal defence, alledging that he was uninformed 
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of their existence at the time of the trial, should it not appear that he had 
used due diligence to acquire the information, to enable him to defend at 
law. 











Writ of Error to the Court of Chancery sitting at Livings- 
ton. 


The defendant in error set forth in his bill, that about the 
29th February, 1840, he purchased at public avetion, from 
William McLendon and Christopher McRae, commission- 
ers to sell the 16th section, of township 14, of range 1, west, 
in the county of Sumter, the west half of the south west of 
that section, containing eighty-one acres, at the sum of eight 
dollars and eighty-five cents per acre, amounting to $716 85, 
and thereupon made his four promissory notes, for $175 each, 
negotiable and payable at the Branch of the Bank of the 
State of Alabama, at Mobile, with John Tillman and Lewis 
Brock as securities. Upon the two first notes judgments 
have been recovered in the county court of Sumter, and exe- 
cutions issued, which have been levied by the sheriff of that 
county, on the complainant’s property, who will sell the same 
unless speedily restrained. 

It is further alledged, that it will be seen upon examina- 
tion of the records of the county court of Sumter, that the 
land in question was sold by the commissioners without any 
order of sale, or other legal authority ; that the notes receiv- 
ed therefor, have never been deposited in the Bank of the 
State of Alabama, or any of its branches; nor do they as- 
sert a claim ; nor have they ever ordered them to be put in 
suit. 

Wm. McLendon is dead, and Christopher McRae is no 
longer an acting commissioner, but has been removed there- 
from: Further,that since the rendition of the judgments and 
the levies upon his property, the complainant has visited Mo- 
bile, and upon inquiry, was informed by the cashier of the 
Branch Bank there, that he would not furnish him a certifi- 
cate of the payment of the purchase money for part of the 
16th section, even if the notes were paid. The reason as- 
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signed for the refusal was the fact, that the notes had not been 
deposited in bank, and its books and correspondence showed 
nothing in respect tothem. It is alledged that the foregoing 
facts have all come to the complainant’s knowledge since the 
rendition of the judgments, and within the two weeks pre- 
ceding ; and that they are such as to induce him to believe 
that McLendon and McRae intended to appropriate the pro- 
ceeds of the notes to their own use: Further, the notes have 
never been returned to the Judge or clerk of the county court 
of Sumter, upona pretence by the commissioners, that they 
were lost; which pretence it is believed is wholly un- 
founded: 

The complainant has been, and still is, willing to satisfy 
the judgments against him, if he could procure a title to the 
land purchased ; but he finds this utterly impracticable and 
has abandoned the same, and does now give it up to the com- 
missioners of the 16th section. An injunction is prayed to 
restrain proceedings on the judgments and executions ; that 
the Branch Bank may be made a party, and answer the bill ; 
and that such other relief be granted as may be proper. 

A motion was submitted to dismiss the bill for want of 
equity, and it was agreed that if this motion be overruled, 
then a decree should be rendered on the merits, and the bill 
should be considered as if it had been taken pro confesso. 
The Chanceilor was of opinion that the facts alledged in the 
bill would have availed as a defence at law, had they been 
known to complainant previous to judgment ; and having ac~ 
quired a knowledge of them since, they furnished ground for 
relief inequity. It was thereupon ordered that the proceed~ 
ings on the judgments and executions be perpetually enjoin- 
ed: that the sale of the land be set aside, and that the notes 
which have not been sued on, be delivered up to be cancel- 
led ; that as the commissioners who sold the land are not par- 
ties to the bill, so as to charge them with costs, and as no 
fault is attributable to the plaintiff at law, the complainant 
must pay the costs. 


S. W. Inee, for the plaintiff in error, made the following 
points: 1. The bill does not authorize a rescission of the 
contract. [1 Ala. Rep. 622; 4Id.83; 5 Id. 604 ; 6 Id. 277.} 
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2. A sufficient excuse is not shown for the failure to defend 
at law. [7 Porter’s Rep. 549;.2 Ala. Rep. 92; 3 Id. 521.] 
3. If the bill authorized a rescission, the Chancellor should 
have referred it to the Master to take an account of the rents 
and profits of the real estate while Tillman was in possession, 
and have charged him by the deeree with the amount thus 


ascertained. 














W. M. Murpuy, for the defendant in error. 


COLLIER, C. J.—We think it altogether clear, even if 
the bill had disclosed a case proper for equitable interposition, 
that no final decree should have been rendered for the com- 
plainant, without first making the commissioners of the 16th 
section a party. But as areversal for defect of parties would 
make it necessary to send the case back, we will inquire into 
the equity of the bill. 

A statute passed in 1828, made it the duty of the school 
commissioners of the several 16th sections, to hold an elec- 
tion to ascertain the sense of the “ qualified electors who may 
be inhabitants of the township, respecting the sale of their 
16th section,” and to “certify the result to the judge of the 
county court of the proper county,” or if there be no judge 
in office, then to the clerk. And where a majority of the 
“ qualified electors” have chosen to sell the 16th section, and 
the election has not been contested and set aside within 
twenty days after it was holden, it is the duty of the judge 
of the county court, and of the clerk, &c. to issue an order 
of sale to the commissioners, who shall, on the reception 
thereof, cause, &c. 

In Tankersley, et al. v. The State Bank, 6 Ala. Rep. 277, 
the act above recited, came under review, when it was held, 
that “the judge of the county court has no other power con- 
ferred upon him than to determine upon the validity of a 
contested election. The power of selling is exclusively lodg- 
ed with the voters of the township, and no portion of the 
law lends any countenance to the supposition that he had the 
power to thwart their wishes.” It was consequently con- 
cluded, “that the order he was required to issue, was a mere 
notification of the fact that no one contested the election, 
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and that there was no obstacle to a sale of the land. This 
being its whole object and design, the commissioners might 
proceed to sell upon their own knowledge of the fact.” Fur- 
ther, the requisition of the statute, that the commissioners 
should make an entry in a book, that they had made sale of 
the land, and taken notes of the purchasers with surety, with 
any other particulars of the sale, §*c., and return the same to 
the judge of the county court to be recorded, was merely di- 
rectory, and the omission of this duty could not affect the 
rights of a purchaser. In conclusion, in the case cited, it 
was said, ‘‘that there was in fact an election to ascertain 
whether a sale should be made—that a sale was in fact 
made to the plaintiff in error, and that upon his execut- 
ing his notes as the statute requires, he was let into the pos- 
session of the land. Such being the fact, and no member 
of atownship having contested the validity of the elec- 
tion, the.township is forever estopped from denying his title, 
and he cannot, therefore, refuse to pay the purchase mo- 
ney.” 

It is not denied by the bill, in the case before us, that the 
commissioners furnished to the complainant written evidence 
that he was the purchaser of the part of the 16th section for 
which he gave his notes, or that such evidence is not extant 
among the papers of the commissioners, or in the office of the 
clerk of the county court. If the purchase is thus evidenced, 
even if the payment of the notes and the possession of the 
land were insufficient to take the case out of the statute of 
frauds, there can be no doubt, (unless it is objectionable for 
causes not brought to view,) but the purchaser could coerce 
. atitle. 

If, however, the facts alledged would have been available 
had they been presented as a defence at law, it might perhaps 
be pertinently asked, whether the complainant has shown a 
sufficient excuse for the failure there to defend himself? 
Were not all the facts of which he has since acquired a 
knowledge accessible to him, and why did he not previously 
endeavor to avail himself of them. [French v. Garner, et al. 
7 Porter’s Rep. 549.] These questions need not be here an- 
swered. 
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It follows from what has been said, that the equity of 
the bill is not defensible; the decree of the Chancellor is 
therefore reversed, and the bill dismissed. 








KEY v. BOYD, Ex’r. 


1. An executor who trades for a note, and in payment of it gives a note 
which he had taken for monies of the estate loaned to another, will not be 
allowed to charge the estate, if the note traded for proves valueless, as he 
has no right to mix the funds of the estate with his own. 


Error to the Orphans’ Court of Wilcox. 


On the final settlement of the estate of James H. Gaston, 
by David Boyd, executor, an exception was taken to one 
item of his account, claiming to be allowed the sum of $362, 
loaned to one Hall, on a note executed by one Holt, and se- 
cured by mortgage from Holt to Hall. At the settlement, 
the proof in relation to this item was, that Hall borrowed 
$300 in 1841, from the executor, for which he gave his note 
attwelve months. When this note became due, Hall took it 
up, and traded the executor a note on Holt for $1250. This was 
secured by a mortgage from Holt, on property then supposed 
to be his, but to which the title afterwards failed. Hall took his 
own note from the executor, in part payment for the one on 
Holt, and there was then due on Hall’s note $336. The 
Court, under this proof, allowed the sum stated to the exe- 
cutor asa charge against the estate. 

The legatee excepted, and this point is the only one as- 
signed as error. 


T. Wituiams, for the plaintiff in error, insisted, that when 
a trustee invests the trust money on mere personal securities, 
however unexceptionable they seem to be, yet in the event 
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of loss by the insolvency of the borrower, the trustee is re- 
sponsible. 2 Story’s Eq. 515, ¢ 1274. So too, if he fails 
to call in mere personal securities. Powell v. Evans, 5 Ve- 
sey, 839; Langford v. Gascoigne, 11 Vesey, 333; Tabbs v. 
Carpenter, 1 Mad. 290; Underwood v. Stevens, 1 Merriv. 
712; Hanbury v. Kirkland, 3 Sim. 263. 


No counsel appeared for the defendant in error. 


GOLDTHWAITE, J.—Without considering the general 
question to which the plaintiff in error calls the attention of 
the court, we are clear the loss, under the circumstances dis- 
closed, is not a proper charge against the estate for another 
reason. ‘I'hat is, because the interest which the executor 
now pretends to have in the note and mortgage of Holt, on 
account of the estate, is not for the whole sum, and as the 
entire note was traded for by the executor, he must be con- 
sidered as solely interested. It is the duty of a trustee to 
keep the trust funds separate from his own, so as to be 
capable of identification, and if he mixes them with his own, 
it is said to be clear law, they are considered as his own. 
[Trecothie v. Austin, 4 Mason, 29.] The fact that the note 
of Holt was traded for by the executor, is decisive that the 
transaction must be viewed as being made on his own ac- 
count, and that the loss must fall on him alone. 

Decree reversed and remanded. 


BRANDON v. CABINESS. 


1. When the record discloses, that leave was given to make the assignee of a 
bankrupt a party by sci. fa., and no objection was made, then, or afterwards, 
by the other party, but agreements entered into by consent, in which he is 
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~ considered a party to the suit, the objection cannot be made in this court, 
that he was not made a party by hill of revivor. 

2. Where one obtains an injunction to the collection of a judgment, which 
is dissolved on the answer of the defendant, and the cause continued, and 
after the collection of the money, the complamant becomes bankrupt, the 
assignec in bankruptcy, is a necessary party complainant. 

3. When the onus of proving a fect is upon the defendant, if the proof addu- 
ced leaves it in a state of doubt and uncertainty, the fact cannot be con- 
sidered established. 

4. The rule that proof cannot be received of the admissions of a party, un- 
less there is an allegation setting forth when, where, and to whom, such 
admissions were made, does not apply to the case made by the defendant 
in his answer. Whether it applies in this State, to the case made by the 
complainant— Quere? 





Error to the Chancery Court of Madison. 


Tue bill was filed by Kennon Harris, against Samuel 
Hughes, who died during the progress of the suit, and it was 
revived in the name of W. Brandon, his administrator. 

The bill alledges, that the complainant was indebted to the 
firm of Bierne & Patton, who had a judgment against him. 
That to discharge the judgment, he borrowed from Hughes 
$600, and shortly afterwards sold to Hughes a negro boy, by 
the name of Sam, in payment of the money so borrowed, 
which satisfied him for the whole amount so borrowed, ex- 
cept about $8 56, which he has since paid. That Hughes 
afterwards procured, about the 6th April, 1840, an assign- 
ment of the judgment from Bierne & Patton, has caused the 
execution to be again issued, and levied upon the land of 
complainant, &c. ‘The prayer of the bill is for an injunc- 
tion. 

Bierne & Patton answer the bill, but their answers are not 
important. 

Hughes answers and sets forth facts, asserting his right to 
an assignment of the judgment, in consequence of his ad- 
vancing money to Harris. to pay a debt for which the judg- 
ment was a security. As it respects the slave Sam, he denies 
the allegations of the bill, and asserts that on the 9th of May, 
1840, Harris sold to him the negro boy Sam, for $606, in 
part payment of a note under seal, which he still holds on 
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him, and the credit entered by Harris himself, in his own 
hand-writing, except his (Hughes’) signature thereto. He 
further says, that the advance made by him, was not a loan, 
but was a purchase of the judgment. 

Upon the coming in of the answers, the Chancellor dissolv- 
ed the injunction, and authorized an execution to issue, upon 
a refunding bond being executed. 

At a subsequent term an entry was made as follows: 

Came the parties by their solicitors, and the bankruptcy of 
the complainant being suggested, it is ordered by the court, 
leave be given to revive inthe name of Septimus D. Cabiness, 
assignee in bankruptcy, on his being indemnified against the 
costs of this suit. 

Many depositions were taken, the substance of which suf- 
ficiently appears in the opinion of the court. 

The cause coming on to be tried, the Chancellor consider- 
ed, that the proof established that the negro boy Sam, was 
sold by Harris to Hughes, in discharge of the judgment, and 
decreed a perpetual injunction, §c. 

The assignments of error are—In reviving the bill in favor 
of the assignee in bankruptcy. 

In treating as evidence the depositions which proved the 
conversations, declarations and admissions of Hughes. 

In perpetuating the injunction. 


Siias Parsons, for plaintiff in error. The assignee had no 
interest in this question. The contest was, whether a bank- 
rupt; had paid a negro in discharge of one of two debts, 
which he owed to Hughes. It was one of the objects of the 
bill to relieve some land from the lien of the judgment, but 
that was accomplished by the execution of the injunction 
bond. 

When the answer set up the credit indorsed upon the note 
the bill should have been amended, so as to charge, that it 
was procured by fraud, or made by mistake. [6 Johns. R. 
543. | . 

The admissions of Hughes not being put in issue by the 
bill, were improperly admitted in evidence. 


Cray & Cray, contra. The subject in controversy was a 
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part of the “ bankrupt’s property, or rights of property,” and 
was “a suit in equity then pending, in which the bankrupt 
was a party,”’ and is therefore within the letter of the bank- 
rupt law. 

The counsel went into an elaborate examination of the tes- 
timony, to show that it sustained the Chancellor’s decree. 

As to the proof of the admissions of Hughes, they contend- 
ed the objection came too late, not having been taken before 
the Chancellor. That he had full notice by the interrogato- 
ries, of what was intended to be proved, and to produce his 
counter proof if he had any. 


ORMOND, J.—The objection, that the assignee in bank- 
ruptcy was not made a party by bill of revivor, cannot prevail. 
It appears that the parties appeared by their solicitors, and 
the bankruptcy of complainant being suggested, leave was 
given to revive in the name of Cabiness, the assignee in bank- 
ruptcy, on his being indemnified against the costs of the suit. 
Ata succeeding term an agreement was made by the coun- 
sel on both sides, that the depositions be opened by consent. 
This agreement, which is signed by the counsel, is headed, 
*‘ Cabiness assignee v. Brandon adm’r.”” We think this will 


admit of no other interpretation, than that the parties comsent- 


ed, that Cabiness was a party to the suit, at that time with- 
out a bill of revivor. ‘The only condition imposed, was, 
that he should be indemnified against the costs, which was 
evidently for his security. He is afterwards found acting, 
and recognized as a party in the cause. After this it is too 
late to object in this court, that he was not properly a party. 
Having recognized him as such in the court below, the coun- 
sel for the opposite party cannot now object, that he is not 
regularly in court. Such appears to have been the course 
pursued in other instances, several parties Having been made 
by consent. 

Neither can the objection, that the assignee in bankruptcy 
had no interest in the controversy, prevail. The bill was fil- 
ed by Harris, to prevent the collection of a sam of money by 
execution, and an injunction was granted. The injunction 
having been dissolved, the cause was continued to recover 
back the money, which was collected upon the execution. 
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This is certainly such an interest as would pass to the as- 
signee in bankruptcy, the complainant having become a bank- 
rupt after filing his bill. The 3d section of the bankrupt 
law, divests the bankrupt of all his property, and “rights of 
property of every description, and all suits in law or in equi- 
ty, then pending,” and vests the same ipso facto in the as- 
signee, authorizing him to conduct such suits to a conclu- 
sion. This appears to be within the letter of the law. It 
can make no difference that the lien of the judgment was 
discharged by giving the injunction bond, the money, if this 
suit is successful, is to be refunded, and must go either to the 
bankrupt or his assignee. But it is clear the bankrupt can 
have no right to it, that is gone by the bankruptcy, it must 
therefore vest in the assignee. At least this is the necessary 
inference, until it is shown that some other person has a 
right to it. 

The remaining question is the propriety of the decision of 
the Chancellor upon the facts of the case. ‘The matter in 
dispute is, whether the slave Sam was sold by Harris, to 
Hughes, to satisfy in part a debt due from the former to the 
latter, or whether it was in repayment of the sum of $600, 
advanced by the latter to the former, to discharge a judgment 
in favor of Bierne & Patton, against Harris. The latter is 
the case made by the bill, the former is the defence set up 
by Hughes, in his answer, denying the allegations of the 
bill. 

The substance of the facts, as state in the bill, is, that 
Bierne & Patton, having a judgment against the complainant, 
he procured from Hughes the money necessary to discharge it 
and a short time afterwards sold him a negro boy by the 
name of Sam, at the price of $600, for the purpose of reft ad- 
ing the money he had borrowed. That the sale of the slave 
paid the money he had borrowed, except $8 56, which he 
has since paid. ‘That the money was paid to Bierne & Pat- 
ton, through the agency of one Donegan, but that Bierne & 
Patton failed to make satisfaction of the judgment, but trans- 
ferred it to Hughes. 

Hughes states in his answer, that a purchase was spoken 
of between the parties, but never completed, and was aban- 
doned. That he advanced the money, upon an agreement, 
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that he was to have the use and benefit of the judgment. 
This advance was made in April, 1840, and on the 9th May 
succeeding, he purchased the boy Sam, at the price of $600, 
in payment to that extent of the bond which he held on 
complainant, which was due on the 22d July, 1836, for $2,- 
785 15. ‘That the credit was entered on the bond by the 
complainant himself, in his own hand-writing, the defendant 
signing his name thereto. ‘The bill was filed the Ist Janu- 
ary, 1842, to prevent the collection of the money. 

This allegation of the answer setting up a purchase of the 
slave by extinguishing to that extent the bond held by 
Hughes on the complainant, is affirmative matter, not res- 
ponsive to any allegation or statement of the bill, and must 
be established by the defendant. For this purpose he exam- 
ined two witnesses, Daniel and Steger, who knew nothing 
of the transaction, but were called to prove the handwriting 
of complainant, making the credit on the bond. They both 
state that they are acquainted with the hand-writing of Har- 
ris, and Daniels answers positively that it is his hand-writing. 
Steger says he is not positive, but believes it is in the hand- 
writing of Harris. 

The complainant examined two witnesses to this point, 
Corbin Lewis and McBroom. ‘The former states that he 
has known the hand-writing of Harris, but for the last ten 
or eleven years has had but little knowledge or acquaintance 
with it, and does not think it is the hand-writing of Harris. 
McBroom professes to know the hand-writing of Harris, says 
it is his signature to the bond, but does not know who wrote 
the indorsement on the back of the bond. 

_in our opinion, there is but little, if any difference between 
thextestimony of these witnesses, for and against the writing 
as the act of Harris, and the effect is to leave the mind in a 
state of doubt as to its genuineness. It is true, Daniel swears 
positively that it is the hand-writing of Harris, but in whatey- 
er language it may be couched, it is evident that such testi- 
mony is mere opinion ; it is nothing more than a comparison 
in the mind, by the aid of former experience. ‘The Vivid- 
ness of this comparison so made, or the strength of the opin- 
ion entertained, may depend upon the superior opportunities 
afforded for the formation of a correct judgment, or it may be 
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influenced by the habit and disposition of the witness. One 
person will decide positively on slight resemblances, whilst 
another will require something like mathematical proof, or 
occular demonstration, as the basis of his judgment ; not to 
speak of the influence which moral considerations would ex- 
ert over different persons, in swearing to facts, which could 
not be known with certainty. 

When McBroom, who professes to know the hand-writing 
of Harris, says, he does not know whose hand-writing it is, 
it is but another form of expression for saying he does not 
think it is the hand-writing of Harris, as his attention was 
drawn to it, for the purpose of saying whether it was written 
by Harris, or not. In such a case, where the writing itself 
is not before the court, some consideration is due to the judg- 
ment of the Chancellor, and in speaking of it he says, ‘an 
inspection of the paper itself, does not give me a very high 
opinion of the judgment of the witness, (Daniel,) in such 
matters. 

The result is, that it is left in a state of doubt, and uncer- 
tainty, whether the writing was executed by Harris or not, 
and this was a matter which the defendant assumed the bur- 
den of proving. There are, however, other circumstances in 
the case, without adverting to the positive confession of 
Hughes, which will be hereafter mentioned, which inclines 
the scale decisively against him. It is charged in the bill, 
that when the slave was sold to Hughes, it paid off and satis- 
fied the advance Hughes had made for Harris, except $8 56, 
which he has since paid. This circumstance is quite impor- 
tant, as it is very improbable that if the version of Hughes is . 
the correct account of the transaction, any such balance 
would have been thus settled. Hughes’ account of the mat- 
ter, is, that for the money advanced, hew as to have the ben- 
efit of the judgment, why then take from Harris a note for the 
excess over the purchase money of the negro? This impor- 
tant allegation of the bill isnot answered, and the inference 
from his silence is very strong against him, if it is not indeed 
an admission. 

The case made by the bill is natural, and probable. The 
defence set up is highly improbable. Harris, it seems, had 
been struggling for some time to avoid the payment of this 
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judgment by a sale of his property. - Previous to this trans- 
action, he had drawn a bill, upon which the money was ad- 
vanced by the acceptors, and the judgment was kept open 
for their benefit, and it was to pay this bill, that the money 
was obtained by the complainant from Hughes. By the sale 
of the slave in the manner contended for by the defendant, 
he still left the judgment in force against him, and accom- 
plished nothing by the arrangement. 

In addition, the complainant proved beyond all doubt, by 
several witnesses, andthe admissions of Hughes about the 
time of the transaction, that he had purchased the slave from 
Harris in satisfaction of the execution, which he had advanc- 
ed the money to pay off. And from the testimony of two 
witnesses, it appears, that in 1842 he declared, that he had 
old Mr. Mead’s bond, and would credit the note he held on 
Harris with the price of the slave. Meade, it appers, was the 
surety of Harris in the injunction bond. 

It is not necessary to dwell on this testimony, its effect if 
admissible is overwhelming. But it is insisted, that the proof 
was improperly admitted, as the concessions of Hughes were 
not put in issue in the bill. We do not consider it necessary 
in this case, to enter upon an examination, to what extent, if 
any, this rule obtains in this State. In England, the rule 
doubtless is as stated. From the recent case of Austin v. 
Chambers, in the House of Lords, 6 Clark & Finelly, 38, it 
would seem that the rule is founded upon the secrecy with 
which evidence in chancery is taken, as it is there put upon 
the fact, that the party would be deprived of the power of 
cross-examining the witness, if the name of the person was 
not stated in the bill to whom the admissions were made. 
This objection could not apply in this State, where the party 
must always have the power of cross-examination. 

But be the rule what it may, it does not apply to the case 
made by the defendant in his answers, which doubtless may 
be disproved by his admissions. 

Let the decree of the Chancellor be affirmed. 
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CUTHBERT & STANLY v. BOWIE. 


1. It is competent for a party when sued on a promissory note, to prove its 
consideration by parol testimony, as preliminary to the introduction of evi- 
dence to show that the consideration has failed. 

2. Where a party makes a promissory note, payable on a day certain, and 
simultaneously with the making thereof, subscribes a writing in which he 
recognizes the note and promises upon the same consideration, to pay an 
additional sum on a contingency, the writing will be regarded as the last 
expression of the understanding of the parties, and merge all prior stipu- 
lations ; consequently it is not admissible to prove what either party may 
have said some months previously in respect tothe consideration. 


Writ of Error to the Circuit Court of Dallas. 


Tus was an action of assumpsit at the suit of the plaintiffs 
upon a promissory note made on the 11th July, 1840, by L. 
M. H. Walker, and the defendant, by which they promised to 
pay the plaintiffs five hundred dollars on the Ist of March, 
1841. Process issued against both the makers, but was re- 
turned ‘not found,” as to the former, and the cause progres- 
sed against the defendant only. 

The cause was tried upon issues to the plea of of non as- 
sumpsit, want of consideration, failure of consideration, and 
a fourth plea, seting out with particularity, that the plaintiffs 
were attorney’s at law, and in that character were retained 
by the defendant and L. M. H. Walker as their counsel in a 
suit in chancery, which was pending in Dallas county, &c., 
that it was stipulated by the plaintiffs that they would give 
the proper attention to the suit, until it was determined, in 
the primary court, and they would argue it in the supreme 
court, should it be taken there by either party. It is then 
alledged that the decree of the court of chancery was in favor 
of the defendant and the co-maker of the note, who were 
complainants, that the cause was removed to the supreme 
court, but neither of the plaintiffs appeared there to argue it ; 
in consequence of which the defendant and L. M. H. Walker 
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found it necessary to employ other counsel, to whom he paid 
six hundred dollars. Further, under the decision of the su- 
preme court, their bill was dismissed without prejudice, &c. 
A verdict was returned for defendant, and judgment render- 
ed accordingly. 

On the trial, a bill of exceptions was sealed at the instance 
of the plaintiffs, which presents the following points: 1. 
Was it competent for the defendant to prove the substance 
of the verbal agreement entered into sixteen or eighteen 
months before the note declared on was made, in respect to 
the retention of plaintiffs as counsel in the cause described in 
the fourth plea? 2. On the 11th July, 1840, L. M. H. Walker 
and the defendant subscribed a writing of the tenor follow- 
ing: “It is agreed that Cuthbert & Stanly are to receive, in 
addition to the sum of five hundred dollars secured by a note 
by us this day given—the further sum of five hundred dollars to 
be paid to them out of the monies to be collected in the case of 
Minter et al. v. Bowie, in Dallas chancery court, for profes- 
sional services in said cause.” ‘This writing being adduced 
as evidence, was it competent for the defendant to prove what 
was the agreement between the parties, when the plaintiffs 
were engaged as counsel sixteen or eighteen months previous 
and the failure of the plaintiffs to perform that agreement ? 
The cause having been decided by the court of chancery, pre- 
vious to the making the note and the agreement copied above. 
3. The court charged the jury, that if they believed a verbal 
agreement was made between an agent of the defendant and 
the co-maker of the ‘note, (as testified by him in the city of 
Mobile,) and the plaintiff, Cuthbert, and that the services of 
the latter in the chancery court, were rendered in reference to 
the engagement stipulated, and Cuthbert had notice that the 
cause was taken to the supreme court—was requested to give 
it his attention there, under the same fee which the note su- 
ed on, and the other writing, were intended to secure, and 
refused to do so, and that the verbal agreement thus made 
constituted the consideration of the note, then the plaintiffs 
were not entitled to recover in this action. 








R- Sarrovp, for the plaintiffs in error, cited 3 Phil. Ev. 
1466-7, 1475-6, 1460-1; 1 Ala. Rep. 160, 320, 436, 357, 423; 
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A Id. 660; 2 Id. 280, 571; 5 Porter’s Rep. 88; 1 Johns. R. 
139; 8 Taunt. Rep. 92; 4 Mass. R. 414; 17 Pick. R. 171; 
8 Johns. R. 375; 8 Verm. R. 243. 











Evans, for the defendant in error, cited 3 Ala. Rep. 310; 
4 Id. 336; 7 Id. 798, 566; 7 Porter’s Rep. 133; 8 Id. 253. 


COLLIER, C. J.—Walker v. Cuthbert and Stanley, at this 
term, was an action for the recovery of the “further sum of 
five hundred dollars,” agreed to be paid by the writing which 
was adduced at the trial, and we there say that the agree- 
ment required the aid of extrinsic proof to ascertain what 
facts existed when the agreement was made and without the 
aid of these facts, it is impossible to say, whether the servi- 
ces were to be, or had been rendered. ‘‘It is entirely evi- 
dent, if an agreement of this sort is made with respect to a 
suit just commenced, the construction would be that the pro- 
misees should prosecute it to some final result; but when 
made with regard to a suit just determined, we think the on- 
ly proper construction is, that the promise and agreement re- 
fers exclusively to services already rendered.” Further, the 
intention of the parties to be collected from the agreement is, 
that the plaintiffs shall be paid whenever the promisors re- 
ceive the fund or property covered by the suit in which the 
services were rendered.” Again, “'The agreement of the 
parties being rendered definite and certain by ascertaining 
that ‘professional services in said cause,’ were services al- 
ready rendered, it is entirely clear the parties contemplated 
nothing more, as the condition on which the money was to 
be vaid ; and in this view the refual of the plaintiffs to attend 
to the case in the supreme court could not affect their right to 
recover the entire sum stipulated.” 

The construction of the writing, and the conclusion dedu- 
ced from it, in the case cited, we think furnish a guide for us 
in the case at bar. In respect to the first point, the circuit 
court properly refused to reject the evidence of the conversa- 
tion which the defendant’s agent had with the plaintiffs, at 
the time they were retained as counsel. What was then 
said, tended to show what professional services were to be 
rendered by the plaintiffs as a consideration for the fee stipu- 
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lated. It is clearly competent to prove the consideration of 
a promissory note, by parol testimony, that it may be seen 
that it has failed, or is unsupported by any which the law re- 
cognizes as sufficient. 
But the ruling of the court upon the second point cannot 








be sustained. When the objection was then made to ex- 


clude the evidence of a verbal agreement, the writing subse- 
quently executed had been adduced; this was an agreement 
containing the last expression of the understanding of the par- 
ties, and merged all prior stipulations in regard to the subject 
matter. Not only “the further sum of five hundred dollars.” 
but the note also, must be held to refer to the “ professional 
services in said cause,” for its consideration; although its 
payment is not to be postponed, until the money adjudged to 
be paid in the case of Minter et al. v. Bowie shall have been 
collected. This is clearly indicated by the reference to, and 
adoption of the note by the writing. 

What we have said is but a necessary sequence from the 
case cited, and the charge of the court in giving effect to the 
verbal agreement, as if the writing had never been executed, 
is aclearerror. The judgment is therefore reversed, and the 
cause remanded. 





GLIDDEN v. Dor ex pew. ANDREWS. 


1. The legal estate of the mortgagee does not pass to the purchaser under 
a sale under a decree of foreciosure, when the decree does not bind the 
equity of redemption of the mortgagee, conveyed by him to another after 
the mortgage, in consequence of the omission to make that other a party 
to the bill. 

2, The effect of such a decree, and purchase under it, is not to destroy the 
legal estate of the mortgagee, and he may, notwithstanding, maintain 
ejectment at law for the mortgaged premises. The title remains as it was, 
entirely untouched by the decree. 
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3. When the plaintiff in an ejectment suit is entitled to recover on some one 
of the demises laid in the declaration, it is not error to instruct the jury 
that he is entitled to recover on the title before the jury. Ifthe defendant 
wishes to raise a question as to one of the titles, it is proper to do so by 
asking a specific charge on the particular demise. 

4, Quere? Whether a legal title of a mortgagor will pass under a general 
conveyance by him of all his real and personal estate upon trust to sell for 
the purpose of paying his debts. 


Error to the Circuit Court of Mobile. 


Esectment, for the recovery of a lot of land in the city of 
Mobile. The plaintiff counts on the several demises of Sol- 
omon Andrews, E. L. Andrews, Joseph J. Andrews, and An- 
drews & Brothers, consisting of the two first named and Z. 
Andrews. Gliddon was permitted to defend under the usu- 
al terms, and the the titles exhibited before the jury were 
severally these : 

The plaintiff proved that one Meslier was possessed of the 
lot on the 20th March, 1835, and then mortgaged it with 
other lots, by deed of that date to Solomon Andrews, to se- 
cure the payment of certain notes therein described. On 
the 20th August, 1839, S. Andrews, by deed of that date, 
conveyed all his estate, real and personal, to J. J. Andrews, 
in trust to convert the same into cash, and to pay the pro- 
ceeds to Andrews & Brothers, in extinguishment of certain 
debts due them. On the 14th August, 1840, Andrews & Bro- 
thers filed their bill in Chancery, to foreclose the mortgage 
to S. Andrews, on all the lots therein described, charging in 
the bill, that the mortgage and notes were assigned to them, 
but no assignment of the mortgage appears. Gliddon at this 
time was in possession of the lot, and is not a party to the 
bill. He claims title through one Walker, by deed from 
Batre, as will be seen hereafter. Walker was made a party 
to this bill, on 12th April, 1841, and Batre the 16th Febru- 
ary, of the same year. There was a decree of foreclosure, 
and at the sale under it, E. A. Andrews became the purcha- 
ser, and received the Master’s deed, paying $4,600 for all the 
lots. 
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The defendants proved a deed from Meslier, for the lot in 
question to one Walker, dated 12th October, 1836. Walker 
went into possession under this deed, but executed a mort- 
gage to Meslur, to secure the purchase money. This was as- 
signed by Meslier to Batre, who obtained a decree of foreclo- 
sure, and became the purchaser under the Master’s sale and 
and conveyed to Glidden on the 30th March, 1840. 

S. Andrews, by Andrews & Brothers, released the mort- 
gage as to one of the lots contained in it, to one De Sylva, on 
the 29th June, 1840, for the sum of $1000. De Sylva pur- 
chased from Meslier, after the mortgage, and this was the 
first lot sold by him after the mortgage. 'The amount of the 
notes secured by Meslier’s mortgage is $6904, besides in- 
terest. 

On this evidence the defendant requested the court to 
charge the jury that the plaintiff was not entitled to recover. 
The court refused, and instructed the jury that the plaintiff ’s 
title was the best, and that the legal title was in Joseph J. 
Andrews, in the opinion of the court, but on the whole title, 
as shown by the plaintiff ’s evidence, the plaintiff was entitled 
to recover. 

This charge is now assigned as error. 





G. N. Stewart, for the plaintiff in error, insisted, 

1 There can be no recovery on the demise of 8. Andrews, 
because of the conveyance to Joseph J. Andrews, on the 20th 
of August, 1839, and therefore had no title at the date of the 
demise. 

2. The demise of E. L. Andrews cannot avail the plaintiff, 
as his right under the mortgage sale, was only that of the 
defendant to the bill. [Harris v. Beach, 3 Johns. Ch. 459. | 

3. That of Andrews & Brothers is not sufficient, because 
they filed the former bill for foreclosure, and thus exhausted 
their title, whatever it was. They never had the legal title 
however, as there is no conveyance to them. 

A. The title of Joseph J. Andrews, is subject to the same 
objection, of being exhausted by the proceedings under the 
bill. 

5. The mortgage is nothing more than a security for the 
debt, and the parties having asserted their remedies under it 
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the matter is closed and their action at an end. They can- 
not have successive bills of foreclosure against each party, but 
are bound to make all interested parties in one bill. 

6. The charge is too vague, as it omits to state directly 
on which demise the foreclosure was to be had. There can 
be no recovery on a joint and several demise, because of its 





uncertainty. 

7. The result is, the purchaser has acquired no title, be- 
cause Gliddon is not a party to the foreclosure, and the com- 
plainant having exhaused his remedies, is estopped from as« 
serting any further claim. The mortgage is functus officio. 
[Perry v. Barker, 8 Vesey, 527. ] 

9. Unless the title is known by the recovery, to whom do 
the damages go, and are in a case like this to be applied in 
discharge of the mortgage debt or otherwise. 

10. In ejectment on a mortgage, damages are not recover- 
ble until after the possession recovered. [4 Kent, 154, 
note, c.] 


J. A. Campse tu, contra, argued— 

1. There can be no extinguishment of the mortgage until 
the legal and equitable estates unite in the same person. 
[Dexter v. Sterns, 2 Mason, 531; Jackson v. Bowen, 7 Cow. 
1; Hunt v. Hunt, 14 Pick. 374; Freeman v. McGow. 15 
Ib. 82. ] 

2. The operation of the decree and sale is to transfer the 
mortgagee’s estate to the purchaser. [Erwin v. Ferguson, 
5Ala. Rep. 158. Ifsuch is not the effect of these cases, 
then the legal title in S. Andrews and Joseph Andrews, 
attends on the title of the purchaser. [Watson v. Spence, 
20 Wend. 260; Duval’s Heirs v. McLoskey, 1 Ala. Rep. 
708. ] 


GOLDTHWAITE, J.—1. All the points made by the de- 
fendant, rest on the supposed irregularity or invalidity of the 
decree, in the mortgage suit of Andrews & Brothers, growing 
out of the fact that the defendant is no party to that suit, nor 
in privity with any of the defendants. But conceding the 
invalidity, or even the nullity of that decree, in our judg- 
ment the consequences do not follow, for which the defend- 
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ants counsel contends. The qt question as to the effect of a 
decree of foreclosure on persons in interest not made parties, 
was before this court in Duval’s Heirs v. McLoskey, 1 Ala. 
Rep. 708. ‘There the purchaser under such a decree insist- 
ed he was invested with the legal estate of the mortgagee in 
consequence of the purchase, and was entitled to set it up to 
defeat the suit of the heirs of the mortgagor, who were not 
parties to the decree, their ancestor having died pending the 
suit. The court then held the master’s sale and conveyance 
did not operate as an assignment. of the legal estate of the 
mortgagee. It is put as a guere whether equity would not 
afford relief to a purchaser under a void decree, by subrogat- 
ing him to all the rights of the mortgagee, to the payment of 
whose demand the purchase money had been appropriated, 
and thus keep the mortgage alive as against the mortgagor 
and his heirs. In Watson v. Spence, 20 Wend. 260, the suit 
was ejectment, by one claiming under a conveyance from the 
mortgagor, against the purchaser, under a decree of foreclo- 
sure ina suit to which the mortgagor was the sole party. 

The supreme court of New York held, the defendant was not 
entitled to set up the outstanding legal title of the mortgagee. 
These decisions show the purchase under a decree, to which 
the heir or assignee should be, but is not a party, does not 
operate to convey the legal title of the mortgagee for any pur- 
pose whatever. 

2. Itis true, these decisions cannot be considered beyond 
this, as deciding what interest or estate does pass to the pur- 
chaser under such defective proceedings, or to what exten tsuch 
are operative to affect the legal title with which the mortga- 
gor himself is invested by the mortgage ; but it was scarce- 
ly possible to enter on the cases without in some manner ad- 
verting to these points. We have seen it put by this court as 
a quere, if the purchaser was not subrogated to the rights of 
the mortgagee, in consequence of the payment to him of the 
purchase money. It is possible his right might extend be- 
yond this, as nothing passes by the purchase, but if the right 
of subrogation exists, there seems no other way to make it 
effectual if the mortgagee is not compelled to use the legal 
title for the use of the purchaser. However this may be, 
(and we decline now to examine any of the questions involv- 
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ed between the purchaser and the other parties,) it seems 
clear, when the preceedings are so defective as not to pass 
the mortgagor’s equity of redemption to the purchaser, the 
foreclosure has failed to have its proper effect, and the decree 
operates nothing to bar the legal title of the mortgagee. In 
the case just cited from New York, it is said to be impossi- 
ble by sucha proceeding, at all to improve, though certainly 
it would not impair the right personal to the mortgagee to 
have astrict foreclosure. Indeed, if the defendant is not af- 
fected, as the purchaser under the mortgagor, by the decree 
to which he is not a party or privy, we do not see how he 
can properly contend the mortgagee’s rights to a recovery at 
law are in anywise impaired. ‘This, in our judgment, is the 
only conclusion to be come at, that as between the mortga- 
gee and this defendant, the decree operates no change what- 
ever, and that each has the same rights, as against each oth- 
er, as if no foreclosure had been attempted. It becomes evi- 
dent now, that if the plaintiff in this suit is armed with a de- 
mise from the person having the legal estate of the mortga- 
gee, the defence cannot prevail. 

3. It is not a matter of importance to inquire now whether 
the title passed by the assignment of 8S. Andrews to Joseph 
J. Andrews by the deed of trust, inasmuch as the defendant 
requested no charge upon the effect of each demise. The 
charge was that upon the whole case, the plaintiff, i. e. John 
Doe, was entitled to recover. In this form of action it is not 
material to inquire whether the damages recovered would go 
in discharge of the mortgage debt, or to E. L. Andrews, as 
the purchaser under the mortgage sale. In several deml- 
ses of this nature each lessor is presumed to assent to the 
action, and the use of his title by the nominal plaintiff. [A- 
dams on Kj. 188; People v. Bradt, 7 Johns. 539.] This be- 
ing the settled law of this action, it must follow that any sum 
recovered and paid, will go to the lessor having the title. If, 
in this case, it was necessary to ascertain which was the title 
to be recovered, the opinion of the court would be properly 
elicited by asking instructions on each demise. 

4. Without intending so to decide, we may remark, that 
it deserves consideration whether the legal title of a mort- 
gagee will pass to a trustee, under a general conveyance of 
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all his real and personal estate, in trust to pay debts. [See 
Lewin on Trusts, 245; Roe v. Reade, 8 Term, 118. ] 

It is scarcely necessary, we presume, to add, that this re- 
covery will not prevent the defendant, if he chooses to do so, 
from filing his bill to redeem. Judgment affirmed. 





PRICE, evarpian, v. WILKINSON’S EX’RS. 


1. Objections cannot be made at the final settlement of the estate, to the 
regularity of an order previously made by the court, for the sale of land, 
However irregular or unauthorized the sale may have been, until the order 
of sale is reversed, or vacated, the proceeds of the sale is assets in the 
hands of the personal representative. 

2. The orphans’ court has no power to marshal assets, by directing a sale of 
land, for the payment of debts, to secure the payment of pecuniary lega- 
cies. Yct when the orphans’ court has improperly directed the sale of land, 
it cannot distribute the proceeds among infant heirs, as they cannot waive 
the irregularity of the sale in the orphans’ court. Such a waiver could 
only be made in equity, if the Chancellor ascertained it was their interest 
to affirm the sale, and that in equity they were entitled to the money. 


Writ of Error the Circuit Court of Limestone. 


George B. Wilkinson, executor of John B. Wilkinson, ap- 
plied to the orphans’ court for a final settlement, and filed his 
accounts and vouchers, &c., and upon the settlement it was 
ascertained by the court, that there was in his hands for dis- 
tribution, the sum of $3,577 85, which was decreed as fol- 
lows: to the widow and her present husband $1192 62, to 
G. S. B. Wilkinson, Reuben Wilkinson, John G. Wilkinson, 
Samuel B. Wilkinson, W. R. Mathews and wife, Elizabeth 
Wilkinson, and Charles L. Savage, each $340 74. 

Upon the settlement, and distribution, Thomas Price, 
guardian of Ann Eliza Wilkinson, Sarah Alice Wilkinson, and 
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Seaborn J. Wilkinson, heirs of James R. Wilkinson, except- 
ed to the opinion of the court, in making the distribution. 
From the exceptions taken, it appears, that by order of the 
judge of the orphans’ court, on the petition of the defendant 
in error, the real estate of the testator had been sold for the 
sum of $5,350—that the wards of Price were the children of 
James R. Wilkinson, son of the intestate, but who died be- 
fore his father—that it appeared from an inspection of the pe- 
tition for sale of the real estate of the testator, that neither 
the said Price nor his wards were cited, or notified of that 
proceeding, or made parties to the petition, and knew nothing 
of the petition, order or sale; and it further appeared, that 
there was sufficient personal property of the testator to pay 
all his debts without selling his land, and that the money a- 
rising from the sale of the lands, was appropriated to the pay- 
ment ef his debts. 

The court decided that the children of the said James R. 
Wilkinson, had no interest in the sale of the real estate, and 
that the money arising from the sale was properly applied to 
the payment of the debts of the testator. 

The will of John B Wilkinson was also produced, having 
but two witnesses thereto, as follows: 

I, John B. Wilkinson, being of sound mind, &c., do make 
&c. First of all, my just debts to be paid. Secondly, I give 
and bequeath to my son, 8. J. Wilkinson two thousand dol- 
lars, in cash, at four equal payments, say five hundred dol- 
lars annually until the whole is paid, as his moiety of my es- 
tate. Thirdly, having given my son James Ray Wilkinson, 
during his natural life, as much, if not more than the rest of 
my children will get, I give to each of his children one hun- 
dred dollars, to be placed out at interest until they marry or 
become of age, to be managed by my executors hereinafter 
named. Fourthly, I give my daughter Mildred my piano, 
and to my daughter Anne my gold watch, chain and trinkets, 
her mother to take care of it for her, until she is able to take 
care of it for herself. My youngest daughter Elizabeth, to 
have my likeness set in gold. 

It is my wish, and desire, that none of my slaves should be 
disposed of separately, until my children arrive at mature 
age, in that case I wish my property to be divided into two 
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equal parts, one part to be divided among my children, share 
and share alike, the other half I give and bequeath to my 
dearest wife, to have and to hold, and to use as her own, dur- 
ing her natural life, and no longer, and then to revert back to 
my children, and be equally divided amongst them as the 
other moiety. [Here follows the appointment of the execu- 
tors and guardians. } 

From the decree of the orphans’ court, the heirs of James 
R. Wilkinson, by their guardian, prosecuted a writ of error to 
the circuit court of Limestone, and there assigned for error— 
that the court erred in adjudging the proceeds of the sale of 
the real estate of the decedent, to be applied to the payment 
of the debts of the deceased, when the said debts should have 
been paid out of the personal estate. 

The circuit court affirmed the judgment of the orphans’ 
court, from which this writ is prosecuted. 


McCune, for plaintiff in error. 


" Wm. Coorer, contra. In the marshalling of assets, to pay 
debts and specific legacies, resort will be first had to the per- 
sonal estate not bequeathed, and for want, or insufficiency of 
that fund, resort will be had to the lands descended. [Ram 
on Assets, 373; 2 Chan. Ca. 4; 1 P. Wm. 730, 678; 3 Id. 
365; 2 Atkins, 430-4; 2 Powell on Dev. 672-7, 671, 716-17; 
3 Johns. C. 148; 1 Dess. 500; 3 Id. 47; 6 Munf. 64; 2 
Vesey, 2; 7 Id. 503; 31d. 114, 552; 1 Atk. 505 ; 31d. 556; 
2P. Wm. 544.] 

The legacies mentioned in the will of the testator, are spe- 
cific, or money legacies, and entitled to protection, as long as 
there is unexhausted real estate descended. [Ward.on Leg. 
351; 1 Cox, 254; 3 Vesey, 107; 5 Id. 461, 545; 18 Id. 152; 
1B. & B. 317; 3 Swanston, 411; 2 Vern. 538, 747; 4 
Brown C. C. 537; Ram on Assets, 385; 1 Atk. 416; 2 Ves. 
516. 

A general description, as “all my books,” is a specific leg- 
acy. [1 P. Williams, 597; 2 Vernon, 538; 2 Vernon, 
688; Prec. in Ch. 392; 1 Vesey, 273; 5 Id. 149; 9 Price, 
98. | 

Demonstrative legacies, as “a portion of $2000,” are spe- 
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cific. [Ward on Leg. 18, 21, 370, 378; 1 Merivale, 178; 2 
Vesey, 640; 9 Id. 152.] 

The will requires the slaves to be kept together, until the 
children arrive at mature age, and then the property to be di- 
vided into two parts, thus clearly showing he desired his 
slaves and such other of his property as should. remain, after 
debts and money legacies, should be divided between his 
children and his wife. 'The will also expressly declares, that 
the grand children shall have no part of the estate, except one 
hundred dollars each. 





ORMOND, J.—John D. Wilkinson, the testator of the de- 
fendant in error, made his will, intending as it would appear, 
to make a final disposition of all his estate, but died intestate 
as to his land, the will being attested by but two witnesses. 
It appears that the land was sold by order of the orphans’ 
court, on the petition of the defendant in error, but for what 
purpose, or upon what allegation by the executor, does not 
appear, nor is the petition, or the proceedings had upon it, a 
part of this record. Upon the final settlemeut, certain mi- 
nors, grand children of the deceased, to whom, by the will, 
$100 each had been given, as their portion of the estate, ap- 
peared by their guardian, and objected as it would seem, to 
the sale of the land, because they were not parties to the 
petition, and had no notice of the application for the sale of 
the land, and that no citation issued to them. ‘The court 
held that they had no interest in the land, and were not en- 
titled to notice. This, considered asa legal proposition, was 
clearly erroneous. ‘The testator having died intestate as to 
his land, it descended‘upon his heirs at law, of whom these 
minors were a part, and being directly interested, should have 
been parties to a petition for the sale of the land, and cited to 
appear. But whatever effect this omission may have, up~ 
on the proceedings for the sale of the land, as long as the 
order for its sale is in force, not reversed or vacated, the pro- 
ceeds of the sale, is assets in the hands of the personal repre- 
sentative, and the objection that the sale was irregular, or 
unauthorized, cannot be taken at the final settlement. 

The question which it appears was intended to be made in 
the court below, and here, was, as to the disposition of the 











176 ALABAMA. 
ee ~ Price, guardian, v. Wilkinson’s ex’rs. 
proceeds of the sale of the land; the plaintiff in error con- 
tending that as there was personal property sufficient for the 
payment of the debts of the deceased, they were entitled to 
their distributive share of the proceeds of the sale of the land, 
as to which their grandfather died intestate, whilst the court 
permitted the executor to appropriate it to the payment of the 
debts of the deceased, thereby exhausting the fund, and leav- 
ing nothing for distribution, although it was admitted there 
was a sufficiency of personal’ property to pay all the debts 
of the deceased. 

The right of the court, thus to direct the appropriation of 
the avails of the land, is defended in this court, upon the 
ground, that the orphans’ court has the power to marshall the 
assets, and to resort to lands descended, for the payment of 
debts, when there is an insufficiency of personal property, to 
discharge the specific legacies, as well as to pay the debts. 

The marshalling of assets, as it is called, is a familiar doc- 
trine of the English chancery, and is an arrangement, or set- 
ting in order, by the court of the assets of a deceased person, 
so that all claimants may be satisfied. ‘Thus, if a specialty 
creditor, whose debt is a Hien upon the real estate, obtained 
satisfaction cut of the personal assets, a simple contract cre- 
ditor, who cannot resort to the real estate, will in equity, be 
placed in the condition of the specialty creditor, the payment 
of whose debt has exhausted the fund, from which his debt 
would otherwise have been satisfied. 

This doctrine has been applied to pecuniary legatees, when 
the personal estate-has been exhausted by the payment of 
specialty creditors, as otherwise the intention of the testator 
would be defeated. The whole doctrine rests upon that 
principle of equity, that when one claimant has more than 
one fund to resort to, and another only one, the first shall re- 
sort to that fund, on which the second has no lien. Fora 
full exposition of the rule, and its various modifications, see 
Clifton v. Burt, 1 P. Will. 678, and the elaborate note of Mr. 
Cox; also Ram.on Assets, 374, 1 Story’s Eq. 531. How 
far this rule, as it regards such cases as this, has any applica- 
tion in this State, where specialty debts, and debts by simple 
contract, are placed upon the same footing, as it respects the 
right to satisfaction, out of the property of the deceased ; or 
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whether if it obtains here, it must be confined to those cases, 
where one creditor has an actual lien, (as for example, a 
mortgage, ) is a most important question, which we shall not 
now discuss, because it is very clear, the orphans’ court has 
no power to marshall assets. 

The only powers which the orphans’ court can rightfully 
exercise, are those which are conferred upon it by the sta- 
tute calling it into existence, or which necessarily result from 
the subject over which it is authorized to exercise jurisdic- 
tion. 'The powers conferred on it, are not adequate to, nor 
were they conferred for any such purpose as the marshalliug 
of assets, which is purely a creature of a court of equity. To 
the exercise of such a power, it is absolutely necessary to 
charge land, with the payments of debts, and legacies, which 
it isnot primarily responsible for, which could only be, by di- 
recting the land to be sold for this purpose. Yet its power 
to sell land, is distinctly and plainly defined. It may, onthe 
petition of the executor or administrator, direct its sale, when 
the estate is entirely insolvent, or when the personal property 
is insufficient for the payment of the debts—or where the real 
estate cannot be justly divided without such sale. [Clay’s 
Dig. 224, § 16,] Soit may, on the petition of any one inter- 
ested, and proof of the fact, that the estate or those interested 
in it, will be less injured by a sale of land, than of slaves for 
the payment of debts, direct a sale of the land of a deceased 
person. [Ib. 195, $ 18.] It is perfectly obvious, that nei+ 
ther of these statutes, conferred on the orphans’ court the 
power to sell land, which had descended to the heir, for the 
protection of a legatee, whose legacy would otherwise be di- 
minished, or exhausted by the payment of debts—which 
would be in effect directing the sale of land descended to the 
heir, for the payment of a pecuniary legacy. 

Nor is any such power derivable, from the subjects over 
which it has jurisdiction, as the probate of wills, grant of let- 
ters testamentary, and of administration, and the settlement 
and distribution of estates. In the discharge of these duties, 
it proceeds according to law, under the direction of the sta- 
tutes passed for its government, and can exercise no power of 
an equitable nature, unless conferred by statute. 

23 
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It would seem from the record, that the plaintiffs in error 
applied to the orphans’ court, for distribution of the proceeds 
of the sale of the land, but as the orphans’ court had no power 
to direct the sale of the land which had descended to the 
heirs, it results that it cannot distribute the proceeds of the 
sale among them, as the infants cannot waive the irregulari- 
ty ofthe sale. Such a waiver could be made alone in equity, 
if the chancellor ascertained that it was to their interest to 
take the proceeds of the sale, and that in equity they were 
entitled to the money. 

It results from this examination, that there is no error in 
the record, of which the plaintifi's in error can complain, the 
decree of the orphans’ court must therefore be affirmed. 








KEELAND v. HARPER, ev at. 


1. The act of 1839, “to abolish imprisonment for debt,” does not repeal the 
act of 1827, so far as the latter requires the plaintiff to “ give security for 
the costs of suit,” as a pre-requisite for demanding bail. 

2. The signature of the name of a person not a party to the suit written un- 
der the attestation of the clerk of the conrt from which process issues, and 
not opposite to the seal where the name of the security for costs was in- 
tended to be placed, is not such a bond for costs as the statute requires ; 
and it is not competent to show by extrinsic proof, for the purpose of sus- 
taining a sci. fa. on the bail bond, that the person so signing intended to 
make himself a surety for the costs. 


Error to the County Court of Sumter. 


Tuts wasa scire facias on a bail bond executed by Daniel 
E. Harper, as principal, and the defendants in error as his 
sureties, in a suit prosecuted by the plaintiff in error, against 
the former. ‘I'he bond was executed on the 24th April, 1842. 
Upon the sci. fa. being executed upon the bail, they pleaded 
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among other things actio non, because the plaintiff, neither 
at or before the time of holding Daniel E. Harper to bail, nor 
since has given security for the costs of the suit against him, 
according to the statute, &c., and this they are ready to ver- 
ify, wherefore they pray judgment, &c., if they ought to be 
charged with the debt by virtue of the supposed writing ob- 
ligatory in the plaintiff’s sc?. fa. mentioned. To this plea 
the plaintiff demurred, and his demurrer being overruled, he 
thereupon replied, that before and at the time of suing out 
his bail writ, and obtaining the indorsement of an. order to 
hold to bail, he did give security for the costs of said suit a- 
gainst the said defendant in the following manner, to wit: 
the plaintiff made his affidavit for bail in the words and fig- 
ures following, (here an affidavit conformimg to the act of 
1839, is set out 72 extenso,) immediately below the affidavit the 
clerk wrote and attested an obligation, which is as follows: 
“JT hereby obligate myself as the security for the costs in the 
above case. Intestimony whereof, [ hereunto set my hand 
and seal, the 4th March 1842. 
[Seal.] 

Signed, sealed and delivered before 
me, P. Winuiams, Cl’k.” 

And the plaintiff avers, that Josiah Dabbs, whose name is 
signed below that of the clerk’s attestation to the affidavit a- 
bove, placed the same there by mistake, and intended to affix 
his name to the obligation as security for costs; that he was 
sufficient, was accepted by the clerk as the security for the 
costs, and did in fact become such, and of this he puts him- 
self upon the country. To this replication the defendants 
demurred, and their demurrer was sustained. Demurrers be- 
ing overruled to several other pleas, and sustained to the re- 
plications thereafter made, the plaintiffs declined to plead 
further, and judgment was thereupon rendered for the de- 
fendants. 


R. H. Srru, for the plaintiff in error, among other objec- 
tions taken to the judgment of the county court, contended 
that the first plea was bad, because the act of 1839 directs 
merely an‘affidavit to be made as a pre-requisite to bail; but 
it is not necessary, to legalize the requisition, that security 
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for costs should be given. [Clay’s Dig. 70, $$ 1, 2.] The 
act of 1827 which requires such security, is repealed by the 
statute of 1839. [Id. 72, $9; 5 Ala. Rep. 130; 8 Ala. Rep. 
288. | 








A. Granam, of Greene, and C. E. B. Strope, for the de- 
fendant, insisted that the act of 1839 did not repeal in ex- 
press terms the statute of 1827, and certainly not by impli- 
cation; for they might both operate together. If security 
for costs was necessary to authorize the order for bail, the 
want of it was available as a plea. [16 Mass. Rep. 198; 13 
Pick. Rep. 86; 3 Stew. & P. Rep. 220; 5 Stew. & P. Rep. 
54; 9 Porter’s Rep. 136,208; 8 Ala. Rep. 666.] As to the 
replication, it merely alledges that it was intended by the 
plaintiff to give security for costs, and supposed by the clerk 
that it had been done; but the facts show that no legal obli- 
gation was imposed. 


COLLIER, C. J.—The act of 1839, “to abolish imprison- 
ment for debt,’ provides, that “it shall not be lawful to take 
the body of any person in custody to answer for a civil de- 
mand, exccpt in cases of fraud, as hereinafter prescribed.” 
Further, “ If a plaintiff or his agent shall make oath before 
any person authorized to administer the same, of the amount 
of the indebtedness of any one to such plaintiff, and that such 
debtor is about to abseond, or such debtor has fraudulently 
conveyed, or is about fraudulently conveying, his estate or 
effects, or such person has money liable to satisfy his debts, 
which he fraudulently withholds, then, in that case it shall 
be lawful to arrest the body of such debtor, either by bail pro- 
cess, capias ad satisfaciendum, or other process to arrest the 
body, known to the law,” &c. [Clay’s Dig. 70, $$ 1, 2.] 
The act of 1827, enacts, that in “‘all cases when any plaintiff 
or plaintiffs may wish to hold any defendant or defendants 
to bail in civil cases, such plaintiff or plaintiffs shall give 
security for the costs of suit.” [Clay’s Dig. 72, $ 9.] 

In Toulmin v. Bennett & Laidlow, 3 Stew. & P. R. 225, 
it was held that the bail might show by plea toa scire facias 
that the plaintiff had not given security for costs, which the law 
requires as a condition upon which bail was to be demanded, 
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See also, Wood v. Younge, 9 Porter’s Rep. 208. The au- 
thority and application of these cases is admitted, if the act 
of 1827 is still in force ; but it is insisted that this statute 
has been abrogated by the act of 1839. This latter enact- 
ment contains no repealing clause, and the question is, whe- 
ther it is not repealed by implication? The law it is said, 
never favors the repeal of a statute by implication, unless the 
repugnance be quite apparent ; such repeal carrying with it 
a reflection upon the wisdom of former legislatures, has been 
confined to the repealing as little as possible of prece- 
dent statutes. Hence if two statutes be seemingly repug- 
nant, yet if there be no clause of men ebsiante in the latter, 
they shall, if possible, be so construed that the latter shall 
not impliedly repeal the first. J'urther, it is a well settled 
rule, that where there is such a discrepancy between two 
statutes, such exposition should be made that they both may 
stand together, if practicable. [Wyman, et al. v. Campbell, 
et al. 6 Porter’s Rep. 219: see also, Dyer’s Rep. 347; 11 
Co. Rep. 63; 3 'T. Rep. 569; 6 Cow. Rep. 437; 1 Gall. R. 
150;28S. & R. Rep. 185; 4G. § Johns. R. 1.] 

We think the statutes in question are entirely reconcilable, 
and that the act of 1839, while it modified the affidavit which 
which was necessary to be made previous to issuing batlable 
process, did not dispense with security for costs as a prere- 
quisite. We do not know how this conclusion can be more 
aptly illustrated than by placing the two statutes in juxta- 
position, and stating the rule of construction as has been 
done ; and will not therefore add more on this point. 

The counsel for the plaintiff in error was not understood to 
insist that the plaintiff had given security for costs, in such 
form as imposed upon the surety a legal obligation ; and we 
think it altogether certain that the facts stated in the replica- 
tion do not show a compliance with the statute of 1827. 
They demonstrate an intention to have given the secu- 
rity, yet in consequence of some oversight or neglect, it was 
never consummated. The signature of Dabbs immediately 
below the affidavit by the clerk, even though it was placed 
there under the circumstances alledged, will not authorize 
the rendition of a judgment against him as a security for the 
costs. Could a court of law, consistently with the principles 
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which govern it in the admission of evidence, permit the 
mistake to be shown, so as to fix a liability upon Dabbs? 
We think not. This view is decisive of the case before us; 
and as the act of 1839 is by no means easy of interpretation, 
but affords much room for conflicting opinion, we will for 





the present decline the consideration of the other questions in 
the cause. 

We have but to add, that the judgment of the county court 
is affirmed. 


MARTIN, er at. v. BRANCH BANK AT MOBILE. 


1. Whena cause is submitted to the Chancellor for a hearing on the bill, 
answer and adecree, pro confesso, and the exhibits are not stated in the re- 
cord as proved, this will be presumed, when, at the hearing, the chancel- 
lor refers them to the master to take and state an account. 


Writ of Error to the Court of Chancery for the first Dis- 
trict. 

Bitt by the Bank to foreclose a mortgage executed by 
one Elliott for certain real estate, to secure certain notes des- 
cribed in the bill. Martin is made a party defendant, “as 
claiming some interest in the mortgaged premises. ‘The bill 
describes, but does not in terms exhibit the mortgage and 
notes intended to be secured. It alledges that the power of 
sale contained in it, was never executed, and that the notes 
have never been paid. The mortgage bears date 31st March, 
1838. 


Martin answered the bill, asserting that he purchased the 
right of Elliott to the mortgaged premises under a sheriff ’s 
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sale, by virtue of an execution against Elliott, issued on the 





13th July, 1839. He also sets up that the mortgaged estate 
was sold for taxes in the year 1842, by the collector of taxes 
for the city of Mobile, and that he became the purchaser un- 
der the tax sale, in the year 1842. 

He also sets up that Elliott, on the 8th May, 1838, assign- 
ed the mortgaged premises, with other property, to one Sam- 
uel Elliott, in trust to pay creditors of the mortgagor, and in- 
sists that by this the bank is a preferred creditor, and that he 
is informed the bank has been paid a portion of the proceeds 
of the assigned estate. He prays that the trustee under this 
deed may be made a party, and compelled to answer how 
much has been paid. 

He also insists, that ‘he does not admit any of the allega- 
tions of the bill, so far as they relate to the mortgagor not be- 
ing conversant with the same, but prays this complainant 
may be held to strict proof of the same.” 

Pending the suit, the bankruptcy of the mortgagor was 
suggested, his assignee made a party, and the bill as to both 
taken pro confesso. 

The chancellor, on a hearing of the bill on the decree pro 
confesso, and the answer of Martin, considered him as having 
purchased nothing but the equity of redemption, and that, in 
the character of owner, he was bound to keep down the tax- 
es, held, that he took nothing by the tax sale, and directed 
the mortgage and notes to be referred to the master to take 
an account, §c. 

The master’s report, after taking the account, was except- 
ed to, and the exceptions overruled in the master’s office, and 
no appeal taken. ‘The chancellor confirmed the report, and 
decreed a sale of the mortgaged premises. 

The defendant, Martin, assigns as error— 

1. That the decree was made without proof. 

2. That he complainant has no debt or title in the lands, 


3. That the defendants title is superior to that asserted by 
the complainant. ‘ 


J. A. Campsett, for the plaintiff in error, insisted, that 








184 ALABAMA. 


Martin, et al. v. Branch Bank at Mobile. 








Martin’s answer imposed the necessity for proof of the mort- 
gage and notes. [Watkins v. Watkins, 4 Porter, 245.] 


A. Fox, contra, contended, the denial in the answer, if to 
be considered such, is too general and evasive to put the op- 
posite party to proof; but even if proof is necessary, the court 
will infer it from the reference by the chancellor. [Morri- 
son v. Morrison, 3 Stewart, 444; Pearce v. Perdue,3 Ala. R. 
65: Bumpass v. Webb, Ib. 109; Levert v. Redwood, 9 Por. 
79; Pardue v. De Call, 7 Paige, 132.] 





GOLDTHWAITE, J.—We consider this case as control- 
led by the decision of Pearce v. Prude, 3 Ala. Rep. 95, in 
which we held it no cause for reversal, that the exhibits 
were not stated as proved to the court. When a bill pro- 
ceeds on written documents, they may be proved viva voce, at 
the hearing, and if no question is made by the parties, the 
presumption is, they were so proved. [Levert v. Redwood, 
9 Porter, 79; Pearce v. Prude, before cited. In Walker v. 
Hail, 4 Porter, 245, cited by the counsel for the plaintiff in 
error, the decree was taken pro confesso, and a reference di- 
rected, without any proof whatever. Here however, a hear- 
ing.is had on bill and answer, after which the reference is 
made, and it would be strange now to raise a question here, 
which all the parties in the court below have either con- 
fessed by omitting to answer, or by raising no question at 
the hearing. 

The other points presented by the assignment of errors, 
seem to call for no consideration, as we do not understand 
them to be pressed. 

Decree affirmed. 
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1, A trustee, who accepts the trust, must do all acts which are necessary 
and proper, for the due execution ofthe trust; he must act with reasona- 
ble diligence, and be vigilant in the discharge of his duties. To entitle 
him to the protection of the court, he must act as a prudent man would 
act, in relation to his own property, in those matters where he has a dis- 
cretion. A trustee who permitted the debtor to retain the possession of 
the trust estate, waste it, and use it as his own, was held responsible for 
the injury to the trust fund, out of his own estate. 

2. Where one accepts a trust, by which a debtor devotes all his property to 
the payment of his crediors, the trustee thereby waives any specific lien, 
he may have on the property, by virtue of execution, and must take ac- 
cording to the stipulations of the deed of trust. 

3. When a trustee, after the acceptance of the trust, caused a sale of part 
of the trust property under execution for his own benefit, and became him- 
self the parchaser, he will be considered as having purchased in his cha- 
racter of trustee, for the benefit of those concerned in the trust. 

4, Insuch a case, he will be allowed a credit for the debt extinguished, to 
be regulated by the provisions of the deed, but cannot have a credit for a 
debt created between him and the debtor after the deed was made. 

5. The trustee cannot claim, that a larger amount is due him, than he sets 
out in his answer, unless he puts it in issue by an amended answer. 

6. Whena bill is filed to subject a trustee to lability, for having used, or 
wasted the trust funds, or for having permitted the debtor to do so, and 
these acts are charged, it is not necessary to amend the bill, for every 
fresh malversation of the trustee, after the bill is filed. It is his duty, to 
put the facts in issue, which justify his conduct. 

7. The chancellor may enforce the delivery of property in the possession, or 
under the control of a party to the suit, but unless such is the case, an at- 
tachment is improper, and the party should be charged with their value. 


Error to the Chancery Court of Lowndes. 


Tue bill was filed in June, 1841, by the defendants in er- 
ror, creditors of William R. Meyer, against R. B. Harrison, 
to charge him as the trustee of Meyer. The bill sets out the 
various demands, the evidences of which are appended to the 
bill as exhibits. That on the 20th April, 1840, Meyer con- 
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veyed by deed all his real and personal estate to R. B. Har- 











rison, upon trust, to take possession of all his property, and as 
soon as consistent with the interest of the creditors, to sell 
and pay the debts equally, and rateably. That Harrison ac- 
cepted the trust, and took possession of the property imme- 
diately—has received the income, and has made no appropri- 
ation thereof among the creditors—that he has not sold the 
property, but has placed the slaves on his own plantation, and 
converted their labor to his own use. That the trust pro- 
perty was suflicient to pay all the debts; yet the trustee has 
not paid any of them, but has hindered, and delayed the cre- 
ditors, in the collection of their debts, and pray that he be 
compelled to discharge them out of his own estate. 

The bill also charges mismanagement in the sale of real 
estate purchased by the sheriff, but as no decree is made up- 
on this part of the bill, affecting the plaintiff in error, it is 
unnecessary to be stated. 

The deed of trust, which is made an exhibit, is as fol- 
lows: 

‘‘ Whereas, I, William R. Meyer, of the above State and 
county, being at present unable to pay all my just debts, am 
desirous of assigning all my property and effects, of what- 
ever kind, for the purpose of paying my creditors. There- 
fore be it known, that I, the said William R. Meyer, for and 
in consideration of one dollar to me in hand paid, by Richard 
B. Harrison, of the county of Dallas, as well as for other con- 
siderations hereinafter expressed, have granted, bargained, 
sold and conveyed to the said R. B. Harrison, the following 
described property, to wit: [Here follows a description of the 
land and slaves.] Also, all my horses and mules; all my 
stock of cattle and hogs; all my plantation tools of what- 
ever kind; my waggons; all my household and kitchen fur- 
niture, and all my corn and fodder. ‘To have and to hold all 
the above described property to the said R. B.. Harrison, and 
assigns forever. In trust, nevertheless, upon the following 
conditions, and for the following purposes. The said Har- 
rison to take possession of the said property, and as soon as 
the same can be done, consistently with the interest of the 
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creditors of the said W. R. Meyer, to expose the same to sale, 
and appropriate the procee:ls of the sale of said property, or 
so much as may be necessary, to the payment of the debts 
due by the said Meyer, on his own account, equally and rate- 
ably, without any distinction or preference, and he is further 
authorized to appropriate the balance, if any there be, after 
paying the above described debts, for which the said Meyer 
is liable as security or indorser, equally and rateably, and 
without any distinction. In testimony whereof, §*c. dated 
1 April, 1840. 
(Signed, ) Wittram R. Meyer. 

R. B. Harrison, by his answer, denies that all of the debts 
of the creditors were intended to be provided for in the deed, 
and says that some of the debts have been contracted since. 
That among the debts then due, was a debt of $2,000 due 
himself, and that these debts were intended to be secured by 
it. Admits that he received the deed of trust from Meyer, 
and has had it in his possession ever since, but in no other 
way did he accept the trust. Denies that he ever took pos- 
session of the property, or received any of the rents. Says 
he would have accepted and executed the trust, but for a dif- 
ficulty about the land. Denies that he has placed the slaves 
on his plantation, or received the profits of their labor, but 
says he has given Meyer permission to cultivate one of his 
plantations, where the slaves are, under the sole control of 
Meyer, who receives the proceeds of their labor. That Meyer 
has become indebted to him in the sum of $500 since the 
deed was executed. That three of the slaves were sold un- 
der an execution previously in the hands of the sheriff, and 
two under a mortgage, &c. 

The answer of Meyer is substantially the same. Other 
answers are also filed, but need not be stated. 

Meyer and Harrison both having died, the suit was reviv- 
ed in the name of Kirkland Harrison, administrator of R. B. 
Harrison, and of Samuel Gardiner, administrator de bonis non 
of Meyer, who answer the bill, adopting the answers of their 
intestates, and the latter admitting that he had received from 
his predecessor six slaves, the property of Meyer. 

A reference was made to the master, to ascertain the a- 
mount of debts due the complainant from Meyer—to take 
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and report the evidence, and the manner in which Harrison 
managed, and conducted the trust estate, its value, and the 
proceeds thereof since the deed was executed. 

The master made his report, which was set aside. He 
subsequently reported, that there was due to Harrison from 
Meyer, 200 cece cece cece ces cece cece cece cee $1,989 05 
To the creditors,....... one 0060 acess coeesce MAD OF 
That the slaves of Meyer made a crop of cotton in 1843, 
which was sold by R. B. Harrison for $1,000—that the 
negroes were hired out in 1844 and 1845, in the latter year 
for $321. That the average hire of the slaves mentioned in 
the deed, for 1840-1-2, up to the death of Meyer, (except 
Prince and Burrell, sold under mortgage,) would be $1,000 
perannum. He also took and reported the evidence relat- 
ing to the acceptance and management of the trust. Ex- 
ceptions were taken to the report by both parties. 

The chancellor considered that the trustee had accepted 
the trust, and was responsible to the creditors for permitting 
Meyer to keep possession of, and use the property, and de- 
creed that the register should take an account of the value of 
the horses, §*c. mentioned in the deed; also, of the corn and 
fodder Meyer had in his possession, at the end of six 
months from the date of the deed, and conveyed by it, and 
that the amount with interest should constitute a charge up- 
on the estate of R. B. Harrison. That he should also charge 
the estate with one thousand dollars per annum, for the hire 
of the slaves, from the date of the deed to the death of Meyer, 
with interest. That the sale of the slaves, Jim, Frank and 
Gustin, and Hagar, Eliza, Nancy and child, Aaron, and the 
purchase thereof by R. B. Harrison, should be set aside, and 
the slaves be declared subject to the debts of Meyer. That 
Gardner, administrator of Meyer, should deliver to the regis- 
ter certain slaves, which he admitted to be in his possession, 
and that Kirkland Harrison deliver to him the slaves Jim, 
Frank, Gustin, Hagar, Eliza, Nancy and her child, Aaron, 
their increase—the slaves to be sold, and Harrison’s adminis- 
trator to pay the costs of the suit. 

The administrator of Harrison being required to deliver 
the slaves according to the decree failed to do so, assigning 
as a reason that he did not have them in his possession, and 
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a rule was granted against him to show cause why an at- 
tachment should not issue. 

The register reported that he had sold the land, and the 
slaves delivered by Meyers’ administrator for $3,899—that 
the hire of the negroes, and interest thereon was $3780, and 
the value of the horses, &c. and interest thereon, was $2,- 
356 73, leaving a balance due from the estate of Harrison of 
$4,137 68, which wasconfirmed by the chancellor. 

From this decree this writ is prosecuted, and the following 
errors assigned : 

1. Incharging the estate of Harrison with the value of the 
property, other than the negroes and land conveyed by the 
deed. ‘ 

2. In charging it with the hire of the negroes. 

3. In setting aside the sale of the slaves Jim, Frank, and 
Gustin, Hagar, Eliza, Aaron, Nancy and child, without a 
suitable allegation in the bill, and not allowing him the mo- 
ney paid for them. 

4. In ordering the slaves Jim, Frank and Gustin to be de- 
livered up by the administrator, when they had never been 
in his possession, or under his control. 

5. In imposing all the costs upon the estate of Harrison. 

6. In decreeing upon matters happening after the bill was 
filed, without a supplemental bill. 

7. In referring to the register to report the evidence of 
the manner in which Harrison had managed the trust es- 
tate. 


Epwarps, for the plaintiff in error, made the following 
points : 

1. R. B. Harrison had not, at the time of filing the bill, 
accepted the trust, and could not at that time be chargeable 
as a trustee. 

2. It was only from the time he consented to act as trus- 
tee, that he can be required to account for the property. He 
is treated with rigor because he did not sell, but the deed did 
not contemplate an immediate sale. It was to be sold when 
the interest of the creditors required it. When did that event 
happen? 

3. In setting aside the sale of Jim, Frank and Gustin, sold 
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on the day of the date of the deed, to other ] persons, and nev- 
er were in his oacicn, or that of his administrators. Also, 
in requiring the administrator to deliver them up, and in 
charging for their hire. 

4. If the-sale was set aside, and hire charged, the debt to 
satisfy which they were sold, should have gone in extin- 
guishment of that debt. If he is to be charged hire, he 
should be allowed interest. A portion of these slaves were 


sold after the bill was filed, there was then no allegation to 


which the proof applied. [Story’s Eq. P. 269.] 


The only ground of equity, the gravamen of the bill, was 
referred to the master, to report the facts. 


Tos. Wituiams, Jr., contra. The answer of the trustee, 
impliedly, if not in express terms, admits the acceptance 
of the trust, and the proof on the point is full and com- 
plete. 

If a trustee accepts the trust, he cannot afterwards, with- 
out the consent of the cestui que trust, or the direction of the 
court of chancery, surrender or discharge himself from it. 
[4 Johns. C. 136.] 

A trustee is liable for what he might have made, or recov- 
ered without his wilful neglect, or default. [1 Tam. & R. 
379; 11 Eng. C. R. 206, S.C.| 

If a trustee permit property to remain unproductive in the 
hands of an insolvent, he is guilty of a breach of trust, or if 
he permit the property to pass into the hands of a co-trustee, 
he is liable in case of loss. {6 Johns. C. 16, 452; 1 Hill, 
S.C. 191.] 

If trustee permit funds to be idle, or be guilty of negligence 
he shall pay interest. [1 Bro. C. C. 384; 3 G. & J. 341: 
1 Johns. C. 82, 527, 620; 2 J.J. M. 303; 5 Mass. 332; 4 
Dess. 110.] 

If trustee holds liens previous to execution of trust deed, 
and he accepts the trust, he cannot sell the property under his 
prior liens. (Hop. C.515; 7 Johns. C. 174.] 

Harrison cannot get the benefit of his demands against 
Meyer, without presenting and proving them before the re- 
gister on the reference, and excepting, if his claim is not al- 
lowed. [38 Rule C. P. Clay’s Dig. 616; 1 Paige 145, 193; 
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6 Johns. 566; 7 Id. 137; 1 Hill C., 8. C.. 185; 1 Minor, 35; 
7 Ala. 217.] He only claimed in his answer, ¢2,000 and 
was allowed $1,989. 

For the rule as to payment of costs, he cited 5 Paige, 48, 
125; 2Sim. & Stu. 78; Hop. 344; 3 Paige, 146; 12 Johns. 
500 ; 6 Johns. C. 33,411- 1 Id. 82; Jacobs, 574.] 

The order of reference was strictly proper, and could not 
possibly work any injury to Harrison. [11 Eng. C. R. 213-4; 
3 Porter, 36; 6 Johns. C. 436; 7 Ala. 217.] 


ORMOND, J.—We will first consider, whether the trus- 
tee appointed by the deed accepted the trust, and if he did, 
the duties and responsibilities he thereby assumed, and the 
consequences of his neglect in their performance. 

It is very clear, we think, that the trust created by the 
deed was accepted by Harrison, the trustee. The whole 
case shows, that there was great intimacy and confidence ex- 
isting between him and Meyer. It is not usual to appoint a 
trustee without consultation with him, and although there is 
no proof that his consent was previously obtained, it may be 
fairly inferred from his subsequent conduct that such was the 
fact. He admits that he received the deed from Meyer, and 
kept possession of it until he handed it to his counsel. It is 
also admitted on the record, that he permitted Meyer, from 
and after the execution of the deed, to keep possession of all 
the trust property, and to take the crops, and sell and dispose 
of them as he pleased until hisdeath. In the spring of 1841, 
one year after the execution of the deed, he promised to sell 
the property in a few days, and after the bill was filed, told 
one of the complainants they would have got their money 
sooner, if they had not filed the bill, but now he would keep: 
them out of it as long as he could. On the 30th Janu- 
ary 8. 142, he addressed a letter to Mr. Austill, by which he 
authorized Meyer to rent the lands, and take a note for the 
rent tohim as trustee. Theseacts of interference, unequivo- 
cally establish his acceptance of the trust, and independent 
of the natural and inevitable presumption, the admission is 
made of record, that these acts “were from, and after the 
execution of the deed.” ‘There is then no foundation for 
the argument, that the acceptance of the trust was at some 
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subsequent period, from which his liability is to be dated. 
It is clear that it was cotemporaneous with the deed, and it 
would be a most unreasonable inference, that he was not ful- 
ly apprized of the intended execution of the deed, and of his 
appointment as trustee. It is also evident, that his acceptance 
of the trust, had the effect of placing the property, beyond 
the legal pursuit of Meyer’s creditors. His duties as trustee, 
are to be ascertained by the power conferred on him by the 
deed. They were, ‘‘to take possession of the property, and 
as soon as the same can be done, consistently with the inter- 
est of the creditors, to expose the same to sale, and appropri- 
ate the proceeds to the payment of the debts.” His duty is 
here set forth, in plain and explicit terms, and having accept- 
ed the trust, the law casts on him the obligation of perform- 
ing it. Thecreation of the trust placed the property beyond 
the reach of the creditors by the ordinary means provided by 
law, and placed the trustee in their stead, and it is not too 
much to say, that he shall be held to a strict performance of 
the stipulation, by which alone he acquired the right to in- 
terfere between the debtor and his creditors. It was his 
plain duty, under the deed, as soon as practicable, consistent 
with the interest of the creditors, to take possession of the 
property, sell it, and appropriate the proceeds as the deed re~ 
quired. Instead of this, he permits the debtor to keep the 
property in his own possession, and appropriate the proceeds 
to his own use, as if the deed had never been made. By this 
course of procedure, the whole effect of the deed was, to 
keep the creditors from the pursuit of their debtor, by the 
means the law had provided. ‘This was a perversion of the 
trust, to an unjust and improper purpose, and was a plain vio- 
lation of his duty as trustee. It might be added that it was 
open and undisguised, as he threatened the creditors to pro- 
tract the litigation as far as possible. 

It is supposed, that it does not appear that the interest of 
the creditors required an earlier sale. The requirement of 
the deed was, to take possession, and if any cireumstance ex- 
isted, making an immediate sale improper, it should have 
been shown. The only excuse offered for not selling is, that 
there was a difficulty about the title to the land ; but certainly, 
this was no reason why the debtor should be permitted to 
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keep the slaves, and other personal property, and use it as his 
own. The excuse offered, has not the semblance of justifi- 
cation ; it rather furnishes a reason why that portion of the 
property about which there was no difficnlty, should have 
been converted into money. 

Having ascertained that there was a violation of duty on 
the part of the trustee, necessarily injurious to those whose 
interests he had undertaken to protect, we proceed to consi- 
der the consequence to him of such wilful neglect. 

It is the duty of a trustee to do all acts which are necessa~ 
ry and proper for the due execution of the trust which he has 
undertaken—he must act with reasonable diligence, and be 
vigilant in the discharge of the duties he has assumed. Some 
discretion he must necessarily have in the performance of his 
duties, and when he acts in such a manner as a prudent man 
would act in relation to his own property, he is entitled to 
the protection of the court. On the other hand, if he omits 
to act when duty requires him to be active, or if he is want- 
ing in the necessary care, or diligence, he is personally res- 
ponsible for the consequences. In the recent case of Clough 
v. Bond, 3 Milne & Craig, 495, Lord Cottenham thus sums 
up the doctrine on this subject. “It will be found to be the 
result of all the best authorities on this subject, that although 
a personal representative, acting strictly within the line of his 
duty, and exercising reasonable care and diligence, will not 
be responsible for the failure, or depreciation of the fund, in 
which any part of the estate may be invested, or for the in- 
solvency, or misconduct of any person who may have pos- 
sessed it, yet if that line of duty be not strictly pursued, and 
any part of the property be invested by such personal repre- 
sentative, in funds, or upon securities not authorized, or be 
put within the control of persons who ought not to be entrust- 
ed with it, and a loss is thereby eventually sustained, such 
personal representative will be liable to make it good, how- 
ever unexpected the result, however little likely to result from 
the course adopted, and however free such conduct may have 
been from any improper motive. Thus, if he omit to sell 
property when it ought to be sold, and it afterwards be lost, 
without any fault of his, he is liable, [Phillips v. Phillips, 
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Freeman C. C. 11,” &c., and citing and commenting on ma- 
ny other cases. See also, Oliver v. Court, 8 Price, 127 ; Law- 
son v. Copeland, 2 Bro. C. C. 156; Powell v. Evans, 5 Ves. 
839; Bacon v. Bacon, [b. 331 ; Hanbury v. Kirkland, 3 Sim- 
ons, 265; Underwood v. Stevens, 1 Merivale, 712; King 
v. King, 3 Johns. C. 552; Hart v. Ten Eyck, 2 Id. 76; 
Thompson v. Brown, 4 Id. 619.] 

The result of the examination is, that the trustee is justly 
chargeable with all the property covered by the deed, which 
has been lost, or destroyed through his negligence, and for 
the value of the services of the slaves, whilst they remained 
in the possession of the debtor. 

It is also contended by the counsel for plaintiff in error, 
that the chancellor erred in setting aside the sale of certain 
slaves, and subjecting them to the satisfaction of the debts of 
the creditors, and at all events the trustee should have been 
allowed a credit for the debts of Meyer extinguished by the 
sale of the slaves. 

Three of these slaves, Jim, Frank and Gustin, were, as it 
appears sold by the sheriff under execution on the same day 
the deed was executed. These executions were a lien on 
the property conveyed by the deed. It does not appear that 
the trustee had any control over these executions, or any 
right to the proceeds of the sale. He did not purchase the 
slaves at the sale, nor does it appear that they have ever been 
in his possession, or under his control, and we can see no 
reason why he should be charged with them. Although 
they were conveyed to him by the deed of trust, the liens 
created by the executions, had already attached, and he had 
not, so far as we can judge from the record, any power to 
prevent the sale. 

The slaves Hagar, Aaron, Eliza, Nancy, and her chiid, 
stand upon a different footing. They were sold by direction 
of the trustee, in June, 1842, nearly a year after the bill was 
filed, to satisfy judgments, which he claimed the right to con- 
trol, and at the sale he became himself the purchaser. ‘This 
was a breach of his duty as trustee. ‘The deed devoted the 
slaves, and other property to the payment of all the creditors, 
in equal proportions, and he cannot be permitted to do an 
act beneficial to himself, and injurious to the rest of the cre- 
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ditors, whose interest he had undertaken by the acceptance 
of the trust to protect. The sale being made at his in- 
stance, and for a purpose not authorized by the deed is void- 
able. 

It does not appear, that the executions under which the 
sale was made, were liens upon the slaves when the deed 
was executed ; nor are we able to perceive that it would al- 
ter the case, if such was the fact. The deed provided for 
the payment of all the creditors rateably, if the property was 
not sufficient to pay all, as was the fact here, and by accept- 
ing the trust, the trustee consented that his own claim should 
be thus apportioned. He in effect waived his lien, and con- 
sented to come in as a general creditor, except so far as he 
was preferred by the deed. [Hawley v. Mancius, 7 Johns. 
C. 184; Rogers v. Rogers, Hop. C. 523.] His purchase, 
therefore, of these slaves, must be considered to have been 
made by him in his character of trustee, and for the benefit of 
those concerned in the trust. 

It is further urged, that if these slaves are to be consider- 
ed a part of the trust fund, the trustee is entitled to a 
credit for the amount of debt extinguished by the purchase of 
the slaves. This is doubtless correct, and the answer of the 
opposing counsel at the bar, that he should have presented his 
account to the master, is not an answer to the objection, be- 
cause it does not appear from the record, that he has had the 
opportunity of doing so, the account which was taken of the 
debts of Meyer, being previous to the decree ascertaining that 
this purchase was invalid. But it is to. be observed, that as 
the trust deed provides for the payment of a certain class of 
creditors in preference to others, if this claim of the trustee 
did not exist at the time the deed was made, he must be _ post- 
poned until all the preferred creditors are satisfied. In addition 
it should be remarked, that the trustee in his answer, states 
the indebtedness of Meyer to him, at two thousand dollars, 
when the deed was executed. ‘This is an admission of the 
extent of the debt at that time, which cannot be contradicted 
unless by leave of the court an amended answer is filed, put- 
ting a larger amount of indebtedness in issue. 

It is also contended, that the chancellor had no power to 
set aside this sale, because it was not put in issue by the 
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pleadings. As already observed, this sale was made by 
the trustee, after the bill and answer were filed. The 
object of the bill was to charge the trustee, for a breach 
of his trust, and charges those acts which were relied on 
as constituting such breach—that he took possession of 
the property, and has received the product thereof since 
the execution of the deed, converting and disposing of 
the same to his own use, and has made no division or appro- 
priation of the fund. The design was to hold him responsi- 
ble for the property conveyed by the deed, and for its product, 
whilst under his control, and we do not think it was either 
necessary or proper that a supplemental bill should be filed, 
at every fresh malversation of the trustee. It was his duty, 
if he claimed the right to control this property, independent 
of the trust deed, to put the facts distinctly in issue. This 
pretended sale, and purchase by himself, was but another 
breach of his duty as trustee, and covered by the allegations 
of the bill. 

It is also objected, that it is contrary to the practice in this 
State, to make such a reference as was made in this case to 
the master, which was, that the master should report the ev- 
dence of the manner in which the trustee managed, and con- 
ducted the trust estate. 

The inquiries which may be devolved on the master by 
the chancellor, are so numerous and diversified, that it is dif- 
ficult, if not impossible, in advance to describe or embrace 
them, by any general definition. Nothing however is more 
common, or more conducive to the convenience both of the 
court and suitors, than to refer to the master the ascertain- 
ment of facts, and this seems to be all that was contemplated 
by this order. But in point of fact, it was inoperative, as 
the parties by their counsel admitted that the trustee permit- 
ted the debtor, from and after the date of the deed, to keep 
possession of the property, and take the profits to his own 
use. 

There can be no doubt of the power of the chancellor to 
enforce the delivery of property in the possession of, or un- 
der the control of a party to the suit, by an attachment. In 
this case however, we understand, that the administrator of 
the trustee was required to deliver the three slaves, Jim, 
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Frank and Gustin, which were never under the control of 
the trustee, but as appears from the testimony, were purchas- 
ed by, and went into the hands of third persons. For these 
the trustee was not responsible, and if he was, as they were 
in the hands of third persons, no attachment could issue for 
their non-delivery, but the party should have been charged 
with their value. 

As the cause must be remanded, it may be proper to re- 
mark, that although we understand fiom the testimony, that 
the estimated value of the hire of the slaves ($1000,) is ex- 
clusive of these three negroes, Jim, Frank and Gustin, yet as 
there is some ambiguity in the testimony, if the fact be oth- 
erwise, and these negroes were included in the general esti- 
mate made by the witnesses, the account should be reformed 
in this particular. 

Let the cause be remanded for further proceedings, con- 
formable herewith, and let the costs of this court be equally 
divided between the complainants and respondents. 














WARD v. BEVILL AND WIFE, Ex’rs, 6c. 


1. A widow upon the death of her husband may live where the family resided 
at that time, and take care of the estate without becoming liable as an ex- 
eeutor de son tort, and if she administers, her possession will be referred to 
her title as such; but if she is dismissed from the administration, she 
should relinquish to her successor all the property she held as such. 

2, Where one takes or retains possession of property under color of title, and 
in good faith, believing his right to be superior to that of the lawful ad- 
ministrator, he will not be chargeable as an executor de son tort, though 
his title prove to be indefensible. Insuch case the bona fides of the pos- 
session is a question of fact, referrible to the jury, and it is error for the 
court to decide it. 


Writ of Error to the Circuit Court of Sumter. 


Tne plaintiff in error declared against the defendants in 
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assumpsit, for work and labor done, for money lent and ad- 
vanced to, and money had and received by the supposed tes- 
tator in his lifetime. Issues were joined and the cause sub- 
mitted to a jury, who returned a verdict for the defendants, 
and judgment was rendered accordingly. A bill of excep- 
tions was sealed at the instance of the plaintiff, from which 
it appears that evidence was adduced tending to show that 
William Yarborough, deceased, had made an absolute gift of 
a female slave named Jenny, to Charles H. Watkins, who 
was the former husband of the female plaintiff. Watkins had 
uninterrupted possession of Jenny for about six years, and up 
to the time of his. death, which occurred in January, 1840 ; 
immediately after this event, his widow took possession of 
the slave, and on the 11th February, 1840, in connection with 
one Kindred Watkins, administered on the estate of the dece- 
dent. In September, 1840, these administrators reported the 
estate insolvent, and in the same month the orphans’ court 
made an order so declaring it. On the 4th of November, 
1843, they were discharged from the administration, and the 
letters previously granted to them revoked ; and James Hair 
appointed their successor on the same day, who in May, 
1845, reported the estate insolvent ; and in July following an 
order was made so declaring it. 

Jenny remained in the possession of the female defendant, 
during the period that the administration granted to her and 
her co-administrator continued, and up to the time of the 
marriage of herself and co-defendant, and they still retain her 
in their possession—never having been returned or account- 
ed for as part of the decedent’s estate. 

The court charged the jury, that the facts proved did not 
make the defendants liable as executors de son tort. 'There- 
upon the plaintiff prayed the court to charge the jury, that if 
the slave Jenny was the property of Charles H. Watkins at 
his death, and the defendant, Mrs. Bevill, intermeddled with 
her after that event, and before administering on his estate, 
and after administration was granted, did not treat her as the 
property of the estate, nor return her as a part of the assets, 
then she was liable as executrix de son tort; the taking out 
letters of administration without treating the slave as the pro- 
perty of the estate of the intestate, did not discharge her 
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from liability. Further—If Mrs. Bevill took possession of 

Jenny, after the death of her former husband, and she was 

not returned by the administrators as part of his estate, and 

she continued to hold possession after the letters of adminis- 

tration were revoked, then she became liable as executor de 

son tort. 'These several prayers for instructions to the jury 
were denied by the court. 

The language in which the gift of Jenny was made by 
William Yarborough, was to his daughter and the heirs of 
her body—the delivery was to the daughter, in the absence 
of her husband ; and evidence was adduced to show, that at 
the division and distribution of the father’s estate, the slave 
was treated as his property, and so distributed to his daugh- 
ter. But it was not disputed at the trial, that the gift by 
the father, amounted to an absolute gift to the hushand. 





R. H. Smrru for the plaintiff in error, contended that the 
acts of Mrs. Bevill were such as to make her an executor de 
son tort. [1 Wms. Ex. 136, 138 ; 1 Com. D. (c. 3.) 502.] After 
her removal, she was liable to be sued as executor in her own 
wrong. [4 M. § 8S. Rep. 175; 11 Vin. Ab. (M. 10,) 117, note 
to $4; 2 Porter’s R. 558; 5 B. & Ad. R. 744; 1 Dowl. & R. 
Rep. 409.] No suit could be maintained against her as ad- 
ministratrix after her removal, [3 Ala. Rep. 568 ;] although 
it might be otherwise in the case of a final settlement and 
distribution. [3 Ala. Rep. 13.] 

An intermeddler may be sued as an executor de son tort, 
although there may be a rightful administrator. [5 Ala. R. 
31: 1 Com. Dig. (C. 3,) 502.] Although an administrator 
who has not fully accounted may still be liable to an action 
as such, yet he can claim no exemption from the common li- 
ability, where the letters under which he acted have been re-- 
voked. If he would excuse himself from an action as a 
wrong doer, he must show that he has turned over the estate 
which came to his hands to the rightful administrator. [15 
Mass. Rep. 325.) 


S. W. Inner, for the defendants, made the following points: 
1. To make one executor de son tort there must be a wrong- 
ful taking or intermeddling with the estate of the deceased, 
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(1 Lomax Ex’rs, 76 ;) if a party holds under a colorable ti- 
tle, he is not liable as such. [5 Al. Rep. 31.] 

2. There cannot be an executor de son tort where there is 
a rightful administrator. [1 Lomax Ex’rs, 78.] And if such 
executor takes out letters of administration, it legalizes his 
previous tortious acts. [8 Johns. Rep. 97; 15 Mass. Rep. 
324.) ‘ 

3. The defendants, if liable at all, were liable in their cha- 
racter of administrator and administratrix ; and cannot there- 
fore be charged as wrong doers. [Clay’s Dig. 222, § 9; 8 
Porter’s Rep. 343. ] 








COLLIER, C. J.—It is laid down in general terms, that 
taking the goods of an intestate, or any intermeddling there- 
with by a stranger, will, as it respects creditors make him an 
executor de so n tort. [Densler, Ex’r, &c. v. Edwards, 5 
Ala. Rep, 31; 1 Lomax on Ex. 76; 3 Litt. Rep. 163; 5 J.J. 
Marsh. Rep. 170; 12 Conn. Rep. 313; 4 Mass. Rep. 654;} 
Every act of intermeddling will not however charge a man 
as an executor in hisown wrong; if the interference is con- 
servative merely, no such consequence will result from it. 
[1 Wms. on Ex. 139-40; 1 Lomax on Ex. 77; 4 McC. Rep. 
286.] So if a person set up a colorable title in himself to 
the goods of the deceased, though he may not be able to 
make it out completely, he will not be deemed an executor 
de son tort; one who acquires possession under a fair claim of 
right does not become chargeable as such. [1 Lomax Ex. 
77; 1 Esp. Ca. 335.] 

It has been held that an executor de son tort may purge his 
wrong and legalize his tortious acts by taking out letters of 
administration. [15 Mass. Rep. 322; 8 Johns. Rep. 126.] 
Although administering by the wrong doer, will thus affect 
his intermediate acts, and justify a retainer, yet it will not 
defeat a suit previously commenced. [8 Johns. Ib.; 1 Root’s 
Rep. 183.] Where administration has been committed to a 
third person, the executor de son tort must have delivered 
over the goods to the rightful administrator, before action 
commenced in order to be discharged from liability. [15 
Mass. Rep. 325. ] 

Regularly it is said, there cannot be an executor de son 
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tort when there is a rightful executor or administrator; for 
if a stranger gets possession of the goods of the deceased af- 
ter probate or administration granted, he is a trespasser to 
such executor or administrator, and may be sued as such 
But if he take possession previous to that time, he may be 
charged as executor de son tort, because the lawful represen- 
tative can only be charged to the extent of the assets that came 
to his hands. So if a stranger takes the goods of the deceas- 
- ed, and claim to be executor, pays or receives debts, or pays 
legacies, or otherwise intermeddle as an executor, he becomes 
_ an executor de son tort; and this although there be a rightful 
executor who had administered. And an executor in his 
his own wrong is liable to be sued as executor, not only by 
a creditor or legatee of the deceased, but also by the rightful 
executor or administrator; and it has been held he may be 
sued jointly with the lawful executor, or they may be sued 
severally. [1 Lomax on Ex. 78, and citations there made. ] 

Further: It has been adjudged that the question whether 
executor de son tort, or not, is a conclusion of law, and not 
to be left to the jury. Whether the party did certain acts is 
indeed a question for the jury; but when the facts are es- 
tablished, the court must deduce the legal result. [2 'T. Rep. 
99. ] 

This notice of adjudications touching the questions arising 
in the case at bar, are quite sufficient to show that the cir- 
cuit court erred in its ruling upon the law. It was certainly 
allowable for Mrs. Watkins to continue her residence at the 
place where she lived previous to her husband’s death, and 
to have taken care of the estate, until the appointment of a 
personal representative ; and when administration was duly 
committed to herself and another, the law would refer the 
possession to the legal title, and consequently regard it as if 
in herself and co-administrator. Her possession then up to 
the time that she was dismissed from the administration, 
might be accounted for without treating her as a wrong doer: 
But her subsequent possession cannot be legalized upon any 
other hypothesis than the assertion of aclaim of right, upon 
the ground that Jenny was her separate property, under the 
gift from her father, or in virtue of the distribution of his es- 
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tate. So far as we can determine from the facts recited in 
the bill of exceptions, we incline to think her title cannot be 
rested upon either basis; but in determining her liability as an 
executor de son tort, it is not indispensible to the success of 
the defence, that her right to the slave should be defensible. 
It is enough as we have seen, that the possession should 
have been taken or retained under color of title, and in good 
faith, under an opinion honestly entertained that it was par- 
amount to the title of the lawful administrator of the de- 
ceased. 

The bona fides of the possession of the defendants was a 
question of fact properly referrable to the jury. This ques- 
tion however, the court assumed to decide in instructing the 
jury that the facts proved did not render the defendants lia- 
ble as executors de son tort; or, if the court did not determine 
this fact, the cause was improperly referred to the jury, and 
in such a manner as to prejudice the plaintiff. 

Skinner v. Frierson & Crow, 8 Ala. Rep. 915, is altogeth- 
er unlike the present case. It was there decided that when 
an administrator resigns pending a suit against him, the 
plaintiff is not compelled to make the succeeding administra- 
tora party in his stead, though he has the privilege to do so ; 
but may proceed with the suit in order to charge the resign- 
ing administrator and his sureties; unless the resigning ad- 
ministrator also shows a due administration, or a transfer of 
all the assets to the succeeding administrator. It is not pre- 
tended that the female defendant and her co-administrator 
resigned their trust ; the proof is, that they were discharged 
from the administration, and the letters previously granted 
to them were revoked. Besides, this action was not com- 
menced until after they had ceased to be administrators, and 
the defendants, if such be their character, became executors 
de son tort. 

The consequence is, that the judgment of the circuit court 
is reversed, and the cause remanded. 
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EDDINGS, er at. v. LONG, er at. 


1. The omission of an executor, when he files his accounts for final settle- 
ment, to make a statement on oath, containing the names, &c. of the heirs, 
or legatees, is not a matter upon which error can be assigned. 

2. The testator gave his widow all his lands, and several slaves, for her life- 
time, and by subsequent clauses of his will, disposed of the reversion of 
such lands and slaves to certain named persons, his children. After dis- 
posing of other slaves, monies and effects by specific bequests, to other 
children and grand-children, he introduces this clause: “I wish that such 
of my property that I have not willed away, may be sold and divided a- 
mong my legal heirs.” Held, that the term legal heirs, in this connection, 
was equivalent to legal distributees, and that the widow was entitled to 
one-fifth of the residue, there being more children than four. 


Writ of Error from the Orphans’ Court of Greene. 


THE errors complained of in this cause, are supposed to a- 
rise out of the proceedings of the orphans’ court upon the fi- 
nal settlement of the estate of Gabriel Long, at the instance 
of Benjamin Long and Bryan Watkins, the qualified execu- 
tors. So much, and such parts of the record as seem ne- 
cessary to the correct understanding of the errors assigned, 
will be recited. 

On the 3d of March, 1843, the executors came before the 
court, and filed their vouchers and accounts for a final settle- 
ment. Whereupon it was ordered that the 16th of April 
following should be set apart for that purpose, ‘and forty days 
notice given in a newspaper, &c. It does not appear from 
the transcript that any statement on oath, or otherwise, of 
the names and residence of the legatees, or distributees, was 
filed by the executors; but appended to the account is an 
abstract of the division of the sum in the executor’s hands, 
between the widow of the deceased, ten persons of the same 
names as mentioned in his will as his children, and two sets of 
persons who are in the same manner mentioned as his grand- 
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children ; and the division is made as follows, to wit: one 
fifth of the sum to the widow, and one twelfth of remainder 
to each child—the shares of the children of those supposed to 
be deceased, being proportionate to their number, as the des- 
cendants of the two deceased children. This is sworn to by 
the executors, the 12th May, 1843. 

The settlement took place on the day last named, but no 
continuance of the matter appears in the transcript as of the 
16th April, the day fixed by the previous order. The court 
confirmed its decree of settlement and distribution to the ac- 
count and statement of the executors, rendering a judgment 
in favor of each individual for the share coming to it. No 
exception seems to have been taken to the action of the court 
in any particular whatever, but the judgment entry recites 
that it appeared to the satisfaction of the court that the per- 
sons thus named, are legatees under the will, it proceeded to 
decree as before stated. 

The parts of the will which require to be stated are in these 
terms, to wit: 

3. I will to my beloved companion, Mary Long, during 
her natural life, all the lands which I now own, and the fol- 
lowing named negroes: one negro man named Humphrey, 
one woman named Clancey and her two sons, Jim and Wi- 
ley, and one boy Armistead, and provisions to do one year; 
four head of horses, such as she may choose ; all my stock of 
cattle ; twelve head of sheep, and as many hogs as may be 
considered (by his executors) necessary for the support of her 
family, and as much of the household and kitchen furniture ‘ 
as may be necessary for her comfort and convenience. 

The reversion of the lands and slaves thus given to his 
wife for life, are by subsequent clauses of the will given to 
certain named children of the testator, and after all the spe- 
cific bequests follows this general clause, to wit : 

19. I wish that such of my property that I have not willed 
away, be sold and divided among my legal heirs. 

The writ of error is prosecuted in the name of the distri- 
butees, and they assign that the court erred— 

1. In making the settlement without requiring the execu- 
tors to file with their account a statement on oath, containing 
a list of the heirs and legatees. 
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2. In decreeing to the widow any part of the estate in the 
hands of the executors not specifically bequeathed. 
3. In allowing her one-fifth of the residium. 


W. S. and J. Wess, for the plaintiffs in error, insisted— 

1. The statute expressly directs, that the personal repre- 
sentative, proposing to make a final settlement, shall file 
with his account a statement on oath, containing a list of 
the heirs and legatees of the estate, &c. ([Clay’s Dig. 229, 
$ 42.] 

2. Mrs. Long, the widow, being fully provided for by the 
third clause of the will, and filing no dissent to the will, was 
not entitled to any portion of the residue of the estate. [Cl. 
Dig. 172, $$ 1, 4.] She cannot be considered under the 
19th clause of the will, as one of the legal heirs, because she 
is not within that description. 

3. But if so considered, then instead of one-fifth, she 
was entitled to only one-thirteenth part, there being twelve 
children. 


No counsel appeared for the defendants in error. 


GOLDTHWAITE, J.—1. The provision of the statute 
of 1843, requiring the executor or administrator, applying to 
make a final settlement, to file a statement on oath of the 
names and description of the heirs and legatees, [Clay’s Dig. 
219, § 43,] is directory to the administrator, and is a matter 
for the ommission of which he is made responsible for all 
damages arising from his neglect. Inall cases it would seem 
to be quite proper when the legatees or distributees do not ap- 
pear, for the court to require the necessary information, if in 
the power of the executor or administrator to give, but in our 
opinion, it forms no part of the proceedings of the court upon 
which error can be assigned. 

2. The other point in the case is of greater moment, but 
scems to us entirely clear. The testator, after making what 
he considered a proper division of his lands, slaves and other 
effects between those entitled to be remembered, was aware 
there yet remained a large surplus undisposed of. This he 
indicates shall go in the precise manner as if no will was 
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made, when he uses the expression that he wishes it to be 
sold and divided among his legal heirs. When the term heir 
is used in connection with the personal estate only, there is 
no conflict in the cases, that it is to receive the construction of 
next of kin. [Lowndes v. Stone, 4 Vesey, 649; Holloway 
v. Holloway, 5 Ib. 399; Vaux v. Henderson, 1 J. & W. 388. | 
This term used solely in this connection seems to be pre- 
cisely equivalent to legal representatives, and the decisions 
are numerous where this is held to mean, next of kin, and 
that these take under the will, as under the statute of distri- 
butions. [Bridge v. Abbott, 3 Bro. C. C. 64; Long v. Blac- 
kell, 3 Ves. jr. 486; Cotton v. Cotton, 2 Beavan, 67.] These 
authorities are conclusive to show the court did not err in 
letting in the widow under this bequest, and the statute of 
distributions determines her share to be one fifth, when there 
are more children than four. 

Judgment affirmed. 








DAWKINS v. GILL, use, &c. 
1, A promise to pay a witness $150 for his attendance as a witness, which 
was to be reduced one half if the party promising did not succed in the 


cause, is against sound policy, and cannot be enforced. 


Error to the County Court of Washington. 


Assumpsit, by the defendant in error, on the following 


note : 

$150. We dotherefore acknowledge to pay, J. Gill, or 
bearer, the just sum of one hundred and fifty dollars, for his 
services in the case pending in the circuit court, betwixt 
Scott and W. Anderson, concerning Jonas Jones’ property, 
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when decided in said court of Sumter county. Ifsaid Scott 
loses the case, we only pay half the above amount. 8 Oc- 
tober, 1842. D. Dawk1ns, 

A. Scorr. 

The plaintiff below proved, that the note was given to in- 
duce him to attend and give evidence in the case referred to, 
he desiring to leave the State. It was proved he was sub- 
penaed, and attended two terms, but did not attend when 
the cause was tried—that his deposition was taken by the 
‘ Opposite side, but from some informality was not read. 

The court charged, that the plaintiff was entitled to recov- 
er in proportion to the time he did attend, in the absence of 
any presumption, or proof of collusion, to which the defend- 
ant excepted. Several other charges were given and refused, 
which need not be stated. 














Peck & Cuark, for the plaintiff in error, were stopped by 
the court. 


LEssEsNE, contra. 

1. The contract is not void as against public policy. [Chit- 
ty on Con. 217; 1 Bacon’s Ab. Assumpsit, 275. ] 

2. The contract certainly was good to the extent of $75, 
and if this is so, and the defendant below objected to any 
part of the compensation as invalid, the objection should 
have been made at the trial. [Parish v. Stone, 14 Pick. 
198; Loring v. Sumner, 23 Ib. 98; Story on Con. 99; Ib. 
142.] 

3. The question on the evidence involved is, whether a 
man can lawfully contract to pay a witness who cannot be 
made to testify by subpena, for remaining in the State to 
give his evidence—not whether a contract to pay a witness 
for loss of time is valid. Itmay be of great importance that 
a party should have a witness, who cannot be obtained in 
any other way. [Willes v. Peckham, | B. & B. 515; Sev- 
ern v. Oliver, 3 Ib. 722; More v. Adam, 5 M. & 8. 156.] 

In England, physicians and attorneys only can be allowed 
extra compensation for loss of time—but even there the dis- 
tinction has been disapproved of. [Same v. same, 7 Bing- 
729. ] 
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4. The bill of exceptions does not state that the witness 
lived more than one hundred miles from the place of holding 
the court, but this is inferrable from his testimony having 
been taken by commission. Hence he was not bound to at- 
tend, and there is a consideration for the contract. 


ORMOND, J.—We think it very clear, that no action can 
be maintained upon this contract. We shall not enter upon 
the inquiry, whether a fixed and certain compensation might, 
not be made toa witness, who could not be required by sub- 
pena to attend in person. Here the amount of the compen- 
sation, was to depend upon the success of the party to the 
suit, in whose favor the witness was to testify, and although 
there may have been no agreement, or expectation, that the 
witness should give false testimony, the inevitable tendency 
of the contract was, to give him a bias in favor of the party 
calling him as a witness, as the promised reward was to be 
reduced one half, if the party in whose favor he was to tes- 
tify, was not successful in the suit. This created such an 
interest in the event of the suit, as would have prevented him 
from testifying if the contract was valid, and it follows ne- 
cessarily, that a promise to compensate a witness for his at- 
tendance cannot be enforced, which, if known, would have 
excluded him from being a witness; as it would be a fraud 
upon the administration of justice. Such contracts are a- 
gainst sound policy, because their inevitable tendency would 
be, if not to invite to perjury, at least to sway the mind of 
the witness, by giving him the interest of a party to the 
cause, and thus contaminate the stream of justice at its 
source. Itcan admit neither of doubt or question, that both 
morality and sound policy forbid the toleration of such con- 
tracts as this. 

In England, it appears that compensation for expense, and 
loss of time may be paid to a foreign witness, and under the 
statute, 5 Eliz. c. 9, taxed against the other party, as the sta- 
tute requires the party on summoning the witness to tender 
to him his reasonable charges ; but we apprehend it can ad- 
mit of no doubt, that if this compensation was contingent, 
and depending upon the success of the party who called the 
witness, such a promise would be held invalid. In this State 
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no such statute exists. 'The compensation of witnesses is 
ascertained, and if the attendance of the witness cannot be 
procured from his non-residence, as well as for a variety of 

other reasons, his deposition may be taken. 








It is also urged, that the promise is valid, so far as it pro- 
mises to pay a certain sum, and that this is not vitiated by 
the illegal portion of the contract. The rule invoked has no 
application to such acase as this. The promise here is en- 
tire. It is to pay the plaintiff $150 for his services as a wit- 
ness, upon the determination of the cause, which is to be re- 
duced one half if the party does not succeed. It is impossi- 
ble to separate this promise, as the consideration is illegal, 
and infects the entire contract. [Loomis v. Newhall, 15 Pick. 
159; Roby v. West. 4 N. H. 285.] 

Let the judgment be reversed and the cause remanded. 





PENN v. STONE. 


1. P purchased the interest of 8, a partner in a mercantile concern, becomes 
a member of it, undertakes to pay all the liabilities of that partner as such, 
and to occupy his situation in respect to the partnership; afterwards, P 
acquired a note made by the firm previous to his initiation: Held, that it 
was competent for P to maintain an action against any of the makers, in 
virtue of the indorsement to him, unles it be the partner to whose place he 
has been substituted. 


Error to the Circuit Court of Macon. 


Tuts was an action of assumpsit at the suit of the plaintiff 
in error, as the indorsee of David Stone, upon a promissory 
note to the latter, made on the 24th April, 1833, by the de- 
fendant and John T. Brooks, Littleberry Strange, S. W. Mit- 


27 
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chell, Edward Bird and Julius N. Brooks, for the payment of 
the sum of $6,350 46. On all the pleas issues were joined 
except the third; to that the plaintiff demurred, his demurrer 
i was overruled, and the cause being submitted to a jury, a ver- 
if dict was returned for the defendant, and judgment rendered 
fi accordingly. 

The assignment of error draws in question the correctness 

of the decision of the court. The third pleais substantially 
as follows, viz: ‘That the note declared on was made and 
delivered upon account of goods, wares and merchandize, 
} | purchased by the makers in partnership: after such purchase 
and the delivery of the note, the plaintiff contracted for, and 
obtained an interest in these goods, §*c., and became a part- 
ner in the mercantile business, then being carried on by the 
hi makers, instead of Littleberry Strange, who sold his interest 
Ht in the same to the plaintiff, with the consent of the other 
partners ; and thereupon Strange withdrew from the firm, and 
t was released and absolved from all liability for the purchase 
1 of the goods, &c., and the other demands against the con- 
{ cern, “and then and there, by said contract, the said plaintiff 
i was substituted in the place and stead of said Strange,’ and 
i became liable in his stead, jointly and severally with the oth- 
| er makers of the note for its payment, and other demands a- 
i gainst the firm. ‘“ And if any thing is due and unpaid upon 
the said note, the plaintiff is equally liable with the said de- 
fendant, to and for the payment of the same.” 














S. Wittrams, for the plaintiff in error. The defence set up 
by the plea is not available. It does not come within the 
rule which inhibits one partner from suing the firm upon an 
unsettled account touching the partnership business. It is 
not alledged that the payee of the note assented to the ar- 
rangement to substitute the plaintiff for Strange, or that the 
undertaking of the plaintiff was in writing, or the business 
of the firm is settled. 


W. W. McLester, for the defendant in error. The plain- 
tiff, by his contract with Strange, became liable instead of 
the latter, to the payment of the note, and the indorsement 
to him by the payee extinguished all right of action upon it 
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—the note is satisfied and merged in the partnership busi- 
ness, and the plaintiff can only charge the firm with it upon 
a settlement of the partnership accounts. It must be intend- 
ed that the partnership is still continuing. If its accounts 
have been adjusted, the plaintiff’s remedy is by an action to 
recover what is due him on settlement. 


COLLIER, C. J.—F rom the frame ef the plea, we infer 
that the contract between the plaintiff and Strange, was made 
previous to the time when the former became the proprietor 
of the note. ‘This being the case, the substitution of the 
plaintiff for Strange, as a partner with the defendants, and 
the undertaking to pay the proportion of the latter, in all the 
partnership debts, did not zpso facto extinguish the note—it 
had no effect whatever upon its continuing vitality. But if 
the plaintiff had been the holder of it at the time he was ini- 
tiated into the concern, we cannot very well perceive that 
the case would have been different. 

We do not understand the plea to insist that any thing like 
a technical release was executed by the plaintiff to Strange. 
The form of pleading does not warrant such an inference— 
in fact there could have been no release, either in respect to 
the note or other demands against the firm, unless the plain- 
tiff himself had been the creditor. It is an inappropriate use 
of language, then, to say that the plaintiff released and ab- 
solved Strange from the payment of his engagements as a 
partner. 

The case, when denuded, is this, the plaintiff purchases 
the interest of a partner in a mercantile concern, becomes a 
member of it, undertakes to pay all the liabilities of that part- 
ner as such, and to occupy his situation in respect to the part- 
nership; afterwards he acquires a note made by the firm pre- 
vious to his initiation. Is it competent for him to maintain 
an action against any one of the makers, in virtue of the in- 
dorsement to him, unless it be the partner to whose place he 
has been substituted. 

It is aclear principle, that courts of law will not entertain 
suits for the recovery of money due by one partner to anoth- 
er by simple contract, on the partnership account, because it 
would be useless for one partner to recover, what, upon taking 
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a general account amongst all the partners, he might be lia- 
ble to refund. Frustra petent quod moz restitunes esset. 
But the question here is, not whether an action will lie by 
one partner against another to recover money due by a verbal 
contract on that partnership account—it is this, can a party 
who is introduced into a firm by purchasing the interest of 
one of its members, and who has undertaken to pay all the 
debts to which that partner is liable as such, maintain an ac- 
tion on a note of the partnership, which he afterwards pur- 
chases? If two persons commence business as partners, and 
one advance the whole capital, he may maintain an action a- 
gainst his copartner for a moiety, because as to the share of 
the partner who has not paid, the partnership may be consid- 
ered as not commenced. So if one partner give the other 
his promissory note, or his separate acceptance for value re- 
ceived on the partnership account, an action will lie on such 
note or bill. And if one partner draw upon all the others by 
name, and they individually accept, he may recover of them 
because by such acceptance a separate right is acknowledged 
to exist. [See Grigsby’s Ex’r v. Nance, 3 Ala. R. 347, and ca- 
ses there cited.] In Lyon v. Malone, 4 Porter’s Rep. 497, it 
appeared that all the debts of the concern had been paid, but 
the accounts of the partners as between themselves were un- 
settled, and it was held that a note given by one partner to 
another for his proportion of a partnership debt, which the 
latter had paid, was recoverable by action at law. [Smyth 
v. Strader, Perrine & Co. 9 Porter’s Rep. 446.] 

There is nothing in the contract between the plaintiff and 
Strange, which could prevent the former from purchasing a 
note against the partnership, and upon being invested with the 
legal title to it, maintain anaction thereon. The other mem- 
bers of the concern cannot avail themselves of that contract 
to defeat a recovery ; especially as it is allowable by statute 
to sue all or any of the makers or obligors of a joint and sev- 
eral note or bond. Ifthe plaintiff saves Strange harmless 
from the debts of the firm, this is all his undertaking requires 
him to do; and whether he does this or not, the other part- 
ners are not interested to inquire, unless they are chargeable 
in consequence of his default. 

If in acquiring the note, the plaintiff had intended to pay 
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and extinguish it, in consequence of his undertaking to con- 
tribute to the payment of the partnership debts, then,* perhaps 
no action could be maintained upon it. But the defence is not, 
nor is there any thing in the record to indicate, that it could 
be placed on that ground, and our decision must be adapted 
to the case as it is presented. 

The judgment of the circuit court is reversed and the cause 
remanded. 














WALKER v. CUTHBERT & STANLY. 


1. When a demurrer is not shown to be disposed of by the judgment entry, 
the inference is that it was waived. 

2. When a suit is improperly discontinued as to one of the defendants, this 
will not avail another who afterwards appears and defends the suit. 

3. A promise, after a suit is determined, to pay an attorney a sum of money 
out of the monies to be collected in that suit, is not champertous. 

4, An agreement to pay $500 to be paid out of monies collected in a speci- 
cified suit in Dallas chancery court, for professional services in said case, 
when shown by extrinsic evidence to have been made after the decree, is 
a promise to pay out of the particular fund provided by the suit, and the 
right to recover is not impaired, although the decree is reversed, when the 
parties afterwards obtain satisfaction through an arbitration based on the 
principles of the decree. 

5. Such an agreement made afterthe decree is not on condition that future 
services shall be rendered, and therefore the refusal of the promisees to 
attend the suit in the appellate court, will not impair the right to recover 
the sum stipulated. 


Writ of Error the Circuit Court of Dallas. 


Assumpsit by Cuthbert & Stanly v. Walker, who was 
sued in the first instance with one Bowie, but the latter not 
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being served with process, the suit was discontinued as to 
him, when the declaration was filed. 

The declaration, besides the common counts, has a special 
count upon an instrument in writing, in these terms, to wit : 
“Tt isagreed that Cuthbert & Stanly are to receive, in addi- 
tion to the sum of $500 secured by a note, by us this day 
given, the further sum of $500.; the further sum of $500 to 
be paid to them out of the monies to be collected in the case 
of Meslier, guardian, v. Bowie, in Dallas chancery court, for 
professional services in said case. 11 July, 1842.” Signed 
by the defendant and Bowie. In the special count this is 
stated as a promissory note, or instrument in writing, and the 
count contains the averments necessary to refer the contract 
to a suit therein described. It then avers that the services 
therein spoken of, were services rendered by the plaintiffs on 
behalf of the defendant and Bowie, in the establishment of 
principles of right and equity by judicial decision, under 
which the defendant and Bowie became entitled to and re- 
ceived certain large sums of money, to wit: $1,500. By 
means, §*c. 

The defendants pleaded—1. Non-assumpsit. 2. Failure 
of consideration. 35. Want of consideration. 4. As to the 
special count: that the defendant had not received any sum 
of money under the said decree in chancery, as alledged in 
the declaration. 5. Also to the special count: that no mo- 
nies had been by the defendant and Bowie collected or re- 
ceived in the said suit described in the declaration, but on the 
contrary, said suit was dismissed and so remains dismissed, 
at the cost of the complainants. The plaintiffs replied to the 
two last pleas, but, as they state, in issues subsequently 
formed, these being overruled on demurrer, theyjoined issue. 
The judgment entry shows no disposition of the demurrer, if 
any was interposed. 

At the trial, the plaintiffs produced and read the instrument 
which is above set out. They also shewed that a suit in the 
court of chancery for Dallas county was commenced and fin- 
ished by William T’. Meslier, guardian, against George Bowie, 
the object of which was to recover of Bowie certain slaves in 
the bill mentioned, and conversion in money, for the value 
of their hire. That Bowie resisted the claim to the extent 
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sought by the bill, but admitted an indebtedness on _ his part, 
to George 8S. Bowie, one of the makers of the instrument, 
and Sarah R., now the wife of Walker, his late ward, and his 
liability to account with them on a different rule from the one 
contended for by the complainants. ‘That during the pen- 
dency of that suit, Cuthbert, of the firm of the plaintiffs, at- 
tended in said case at two or more terms of the chancery 
court, and argued it at the term when the chancellor gave 
his decree in favor of tlie complainants, and on the principle 
contended forby them. ‘That the decree was rendered on 
the same day the agreement bears date. It was also in evi- 
dence that the decree was afterwards reversed in the supreme 
court, and the bill dismissed for the reasons shown in that 
case. [2 Ala. Rep. 406-] The mistake of the parties to the 
cause having been made, not by Cuthbert, but by other soli- 
citors. ‘The plaintiff proved by the defendant in that suit, 
that prior to the rendition of the decree upon the bill, he paid 
to the defendant and George Bowie, at different times, about 
$3000 on account of the matters involved in that suit ; that 
after the decision of the supreme court, he entered into an ar- 
bitration of the matters in dispute, and in pursuance of the 
award of arbitrators, he delivered up the slaves which had 
been the subject of controversy, and paid over $3000 addi- 
tional. All this was after the reversal had, when no suit was 
pending. ‘The witness stated further, that the decree which 
had been rendered in the chancery suit, and reversal, did not 
influence him at all in yielding to an arbitration, but he was 
induced to take this course for other considerations. 'There 
was also evidence tending to show the value of the services 
of Cuthbert §* Stanly. It was also proved that Cuthbert & 
Stanly did not appear in the supreme court to represent the 
‘complainants in that suit, and that they employed other coun- 
sel. It was also in evidence that a retainer to appear in a 
suit in a court below, did not, according to the practice and 
custom of lawyers, require the counsel to appear in the su- 
preme court, under the same retainer; but that when a fee 
was stipulated for, on condition of final recovery, or when up- 
on the contingency of success, in making money out of the 
suit, that then the duty was, under such contract, to attend 
the case in the supreme court, if it should be taken there. 
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The plaintiff read to the jury from the minutes of the circuit 
court, a copy of the submission to arbitration, together with the 
award of arbitrators, and what purported to be the judgment of 
the court, entered on the return of the award, which judgment 
was so entered at the motion of George Bowie, and was re- 
sisted by Walker the defendant, and the other Bowie. There 
was no other evidence in relation to the award than the said 
minutes, and it did not appear the arbitration was made under 
the order of any court, or that there was then or since the re- 
versal of the decree any suit depending between the parties. 
The entry on the said minutes, recited and set out the prin- 
ciples established by the chancery court, as the basis on 
which the arbitration was to be conducted, with the excep- 
tion of the non-joinder of parties. 

The court charged the jury, that the plaintiffs were entitled 
to recover the full amount of the sum specified in the agree- 
ment, provided it appeared to the jury that the defend- 
ant Walker, and George S. Bowie, had received the mo- 
nies which the chancery suit, referred to in the agreement, 
was instituted to recover, although the monies had not been 
received under that suit, but had been received under another 
or different arrangement between the parties. That the agree- 
ment was a promise to pay the sum out of the particular fund, 
and depended only on the collection of the particular fund re- 
ferred to in the agreement, and if the defendant and George 
S. Bowie received that fundin any way, the plaintiffs were 
entitled to recover the sum specified in the agreement. The 
defendant asked the court to charge, that if the plaintiffs, un- 
der their contract, were to attend the cause in the supreme 
court, in the event the cause was removed there, and that it 
was so removed, and the plaintiffs requested by the defend- 
ant to attend in that court, and that the plaintiffs refused so 
to do, and thus compelled the defendant to expend money in 
the employment of counsel in that court, then these were 
circumstauces which the jury might consider in estimating 
the damages. 

In reference to this request, it is stated in the bill of ex- 
ceptions, there was evidence the plaintiff had been requested 
by Walker, to attend to the cause in the supreme court, and 
that the plaintiffs declined, on the ground such services were 
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no part of their agreement. The court refused to give this 








charge. 

The defendant excepted, as well to the charge given, as 
to that refused. He now assigns that the court below 
erred— 

1. In not refusing the demurrer, and sustaining it to the 
special count of the declaration. 

2. In giving the charge above stated, and refusing that re+ 
quested by the defendant. 

3. In rendering judgment for the plaintifis. 


G. R. Evans, for the plaintiff in error argued — 

1. Although there was no demurrer to the special count 
of the declaration, yet the record was opened by the demur- 
rer to the pleas, and more particularly by that to the replica- 
tion. The count is demurrable, because it does not aver 
any breach of the agreement, either in terms or in legal 
effect. 

2. The suit was discontinued when that entry was made 
as to Bowie. ‘The instrument declared on is nota bond, bill, 
or covenant, which are the terms used by the statute, allow- 
ing discontinuances when all parties are not served. ([Dig. 
361, $ 62.] A note is a promise to pay absolutely. [Chitty 
on Bills, 548; 1 Steph. N. P.763; Ib. 761.] Anda promise 
to pay on a contingency, which may or may not happen, is 
not a note. [Coolidge v. Ruggles, 15 Mass. 387 ; Tucker v. 
Maxwell, 11 Ib. 141; Fisk v. Watt, 22 Pick, 83; Cush- 
man v. Haynes, 20 Ib. 132; Clark v. King, 2 Ib. 324; West 
v. Carleton, 4 Por. 205.] As to the effect of a discontinu- 
atice, see Givens v. Robbins, 5 Ala. 676. 

3. The agreement is void for champerty. [1 Pick. 415.] 

4. The construction given to the agreement by the cir- 
cuit court, entirely changes its nature. The agreement is to 
pay out of the proceeds of the particular case, yet the court 
renders it out of the particular fund. ‘The intention of the 
parties was, to identify the plaintiffs with the suit, by giving 
them an interest in it, and the payment was conditional, up- 
on the successful prosecution of that suit. If the plaintiffs, 
by the compromise, have been prevented from going on with 

28 
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the suit, their remedy is not on the agreement itself, but in 
another form of action. [2 Kent, 555; Bates v. The Bank, 
2 Ala. Rep. 432.] In Higgins v. Gray, 8 Mass. 385, under 
very similar circumstances, the party was held to the terms 
of his contract, and a compromise was considered asa matter 
not provided for by the contract. 

5. The agreement does not show the services to be paid 
for had terminated with the decree. It is therefore open to 
explanation, and the proof shows the plaintiffs were bound 
to attend the case in the supreme court. The expense occa- 
sioned to the defendant by the refusal to attend there, was 
proper to be considered by the jury in estimating the dam- 
ages. 


J. A. Curnperr and R. Sarroup for the defendants in er- 
ror, insisted— 

1. That the defendant’s demurrer to the replications did 
not open the declaration. 'The rule is, that a demurrer, at 
any stage opens the entire record, but this applies only when 
the party demurring has himself committed a fault in plead- 
ing. Itis absurd to suppose a party can have judgment, not 
merely that the particular matter demurred to is bad, but 
that he shall impose on the court the burthen of exam- 
ining previous pleadings, which he himself has not ques- 
tioned. . 

2. As to the supposed discontinuance, the party has waiv- 
ed it, if it be conceded there is one. Any proceeding after 
the discontinuance is a waiver. [Com. Dig. Discontinuance, 
W.6; 4 Term, 577; 2 Taunt. 243.] InGivensv. Robbins, 
5 Ala. Rep. 676, no question arose as to the waiver, and the 
general rule only is stated. 

3. There is no evidence, either of an express or implied 
obligation on the plaintiffs to render services in the supreme 
court. The agreement speaks of services in Dallas chancery 
court, and no other. Their services, as the evidence shows, 
had there been rendered ; there was therefore no evidence on 
which to predicate the charge asked for. 

4. The object of the agreement was to provide for pay- 
ment out of the particular fund, and the charge of cham- 
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perty is refuted by the agreement itself, as well as the other 
evidence. 


GOLDTHWAITE, J.—1. We are not advised by the 
judgment entry, that any judgment was rendered upon de- 
murrer. The fact that a demurrer is found in the transcript. 
or referred to in memoranda of the parties, will not authorize 
us to revise a judgment, which does not exist. The infer- 
ence, from the condition of the record is, that the demurrer, if 
not informally disposed of, was waived. It is immaterial 
therefore to inquire, whether the special count is good or bad, 
as a recovery might be had on the other counts. 

2. It is not necessary now to determine whether the suit 
was properly discontinued against Bowie, the co-defendant, 
as we are clear no advantage can be claimed by Walker, 
even if improperly discontinued, after his appearance and de- 
fence of the suit. It is true, in some cases, this court has 
considered the discontinuance under such circumstances, as 
vitiating the judgment subsequently obtained against the 
other defendants ; [Adkins v. Allen, 1 Stew. 130; Givens 
v. Robbins, 5 Ala. Rep. 676, but in these, the effect of the 
subsequent appearance, without objection, seems not to have 
been considered. The rule recognized by all the authorities 
is, that the advantage of the irregularity must be claimed at 
the earliest period, [6 Com. Dig. W. 6, 274,] and any subse- 
quent proceedings by the party will be considered as a waiv- 
er. [Hair v. Moody, 9 Ala. Rep. 399.] 

3. We are unable to see on what grounds this agreement 
can be assailed as champertous, as it seems to be a provision 
for services rendered in the particular suit out of which the 
payment is to be subsequently made. ‘There is no pretence 
to say this is a bargain to have a portion of the sum of money 
to be afterwards recovered. But it may perhaps be doubted, 
whether even an agreement to receive compensation out of 
money or property actually belonging to the suitor, can be 
considered champerty at the present day. 

4, We entirely agree with the circuit court in the con- 
struction put by it on this agreement. It is of that class of 
cases which is subject to explanation, inasmuch as it requires 
the aid of extrinsic proof to ascertain what facts existed when 
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the agreement was made, and without the aid of these facts 
it is impossible to say, whether the services were to be, or 
had been rendered. It is entirely evident, if an agreement 
of this sort is made with respect to a suit just commen- 
ced, the construction would be, that the promisees should 
prosecute it to some final result, but when made with 
regard to a suit just determined, we think the only proper 
construction is, that the promise and agreement refer exclu- 
sively to services already rendered. In this view, it is the 
promise to pay out of the particular fund created by the suit, 
and it would be manifestly unjust to permit the parties to de- 
feat the right to compensation by a release, or compromise. 
The promise is to pay out of the monies to be collected in 
the case, yet we cannot suppose the claim could be shut out, 
because the money was paid without the coercion of pro- 
cess. We think it was properly left to the jury to deter- 
mine whether the fund received was the same as that out of 
which the payment was to be made. 

The case of Higginson v. Gray, 8 Mass. 385, which is sup- 
posed to bear so strong an analogy to this, does not, in our 
judgment, materially bear on the questions involved. There 
one underwriter agreed to be bound by the final decison made 
in another suit, in which the party receiving the stipulation 
was the plaintiff. The suit was successfully prosecuted, but 
was compromised pending a commission of review, which is 
equivalent to an appeal from one jury to another. The de- 
cision was, that this compromise did not bind the other un- 
derwriter. And the reason given, and entirely evident, is, 
this was not the determination in contemplation of the parties. 
In the case before us, the intention of the parties, to be col- 
lected from the agreement is, that the plaintiffs shall be paid 
whenever the promisors receive the fund, or property cover- 
ed by the suit in which the services were rendered. 

5. What we have already said, will enable us to decide the 
point upon the charge refused somewhat more briefly. The 
agreement of the parties being rendered definite and certain 
by ascertaining that professional services in said cause were 
services already rendered, it is entirely clear the parties con- 
templated nothing further, as the condition on which the 
money was to be paid, and in this view the refusal of the 
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plaintiffs to attend the case in the supreme court, could 
not affect their right to recover the entire sum stipulated. 

Upon the whole, we are satisfied there is no error available 
to the defendant. 


~ Judgment affirmed. 


JORDAN v. HAZARD. 


1. When an attachment is sued out for a cause not warranted by the attach- 
ment law, the defect cannot be reached by a demurrer to the declaration ; 





but a rule on the plaintiff, to show cause why his attachment should not be 
dissolved, would be the correct mode of taking advantage of it. 

(2 In a declaration against a carrier for the loss of /goods, itis necessary to } 
; avera delivery of the goods to him, and the omission to make such an a-/ 
\.. verment, would be fatal on general demurrer. 

3. When notice is given, that a deposition will be taken on the 20th and 21st 
days of a month, a deposition taken on the 21st will be rejected, 

4, It is no objection toa deposition, that in stating the cause in which it was 
to be read in the commission, the plaintiff was called Robert G, instead of 
Rowland G. Hazard. Such a mistake is amended by other parts of the 
record, 





Error to the County Court of Mobile. 


Assumpsit by the defendant, against the plaintiff in error. 

The suit was commenced by attachment, the plaintiff 
making affidavit, that the defendant was indebted to him in 
the sum of fourteen hundred dollars, and had not, within af- 
fiant’s knowledge, sufficient property within the State of his 
residence, to satisfy the debt. Both parties were non-resi- 
dents. 

A declaration was filed in the following words. Rowland 
G. Hazard by attorney, complains, &c. For that whereas, 
heretofore, to wit, on the day of April, 1833, at New-Or- 
leans, to-wit, in the county aforesaid, in consideration that 
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the plaintiff had retained and employed him, to transport and 
convey certain iron of the plaintiff, of great value, to-wit, of 
the value of $1400, from the city of New-Orleans, in the 
State of Louisiana, to the city of Providence, in the State of 
Rhode Island, ina certain vessel of the defendant, for a rea- 
sonable reward to the defendant in that behalf, he the defen- 
dant then promised the plaintiff te take due and proper care 
of said iron whilst he should have the custody thereof, and 
safely and securely the same to transport, and convey from 
the said city of New-Orleans, to the said city of Providence. 
Yet the said defendant, net regarding his said promise, did 
not, nor would, transport and convey as aforesaid, and did 
not, nor would, take due and proper care of said iron, but on 
the contrary thereof, he the defendant, during that time, to- 
wit, on the day and year aforesaid, at New-Orleans, to-wit, at 
the county aforesaid, so negligently and carelessly conducted 
himself with respect to the said iron, and took so little care 
thereof, that by and through the mere carelessness, and neg- 
ligence, and improper conduct of the defendant, and his ser- 
vants in that behalf, the said iron, being of the value afore- 
said, became and was wholly lest. To the damage of the 
plaintiff $3000, wherefore he sues. 

The defendant craved oyer of the original writ, which was 
read to him, and demurred, and the demurrer was overruled 
by the court. He then moved to quash the attachment, 
which was granted, unless a sufficient bond was executed in 
ten days ; which was done, and the bond filed. 

Upon the trial, as appears from a bill of exceptions, the 
plaintiff offered to read the deposition of Isaac 8. Clarke, 
which was objected to by the defendant, because the com- 
mission issued to take the deposition of Isaac P. Clarke, and 
the witness examined is named Isaac §S. Clarke. The ob- 


jection was overruled, and the deposition read. 


He further offered to read the deposition of Robert R. Staf- 
ford, to the reading of which the defendant objected, because 
the deposition was directed in the commission to be taken on 
the 20th and 21st days of February, 1842, and the commis- 
sion was executed on the 21st of February, 1842. The ob- 


jection was overruled, and the deposition read. 
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The defendant offered to read the deposition of George 
Bucklin, which was objected to by the plaintiff, because in 
the commission, the cause is entitled ‘“‘ Robert G. Hazard v. 
Ephraim Jordan,” instead of Rowland G. Hazard v. Ephraim 
Jordan. It appeared the plaintiff had notice of the taking of 
the deposition, that the cause was rightly entitled by the 
commissioner, and that the depositions were opened and pub- 
lished by consent some years before the trial, without objec- 
tion. The court excluded the deposition, to all which the 
defendant excepted. | 

Other questions were made on the charges of the court, 
but as they are not noticed by the court, need not be here 
inserted. 


G. N. Stewarr and J. A. Campsent, for the plaintiff in er- 
ror, made the following points: 

1. The attachment should have been quashed. The sta- 
tute which gives the remedy for non-residents (Clay’s D. 57, 
$ 9,) gives the attachment only incases of debt by judgment, 
note or otherwise. ‘The nature of the debt must be specified, 
that it may appear whether the party is entitled to the writ. 
The word otherwise should properly be rejected, but if not, 
it must be construed to mean debts of the same nature as 
judgments or notes, i. e. a sum certain. At all events it lies 
only for debt. [Sergt. on Attach. 43-4; Stowe v. Sewall, 3 
S. & Porter, 67; Howlet v. Strickland, 1 Cowper, 57; 
Clark’s Ex’rs v. Wilson, 3 Wash. C. C. R. 560; Benson v. 
Campbell, 6 Porter, 455.] As to the motion to quash—P. & 
M. Bank v. Andrews, 8 Porter, 404. 

2. The demurrer to the declaration should have been sus- 
tained. Oyer of the writ was craved, and it was part of the 
record. 

The declaration should have been in debt. If not, at least 
it should have been indebitatus assumpsit, or a case in which 
indebitatus assumpsit would lie. 

The declaration is. insufficient in itself. It is vague; it 
does not show what the ground of claim was, with certainty, 
nor whether the defendant failed to deliver iron which he re- 
ceived, or refused to receive iron, nor whether the iron was 
lost while in his possession, or if lost, because abandoned by 
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shipper, and by reason of defendant's refusal to take charge 
of it. 

The declaration on its own face shows that it is founded on 
an attachment. 

This declaration is uncertain, and will as well admit of 
proof of a cause of action for unliquidated damages, as for 
the value of the iron, or a promise to deliver. The declara- 
tion must be certain. 

There is no averment of delivery to’ the carrier. This 
must be put in issue. [Jeremy on Carriers, 59, 60-1.) 

No readiness to pay the freight is averred. If defendant 
refused to receive the iron—and then plaintiff refused to take 
care of it, and abandoned it, and relies on the liability for re- 
fusing to take care of it—defendant would not be liable for 
its value. Yet the declaration assumes he would ; it covers 
sucha case. Morgan v. Patrick & Smith, 7 Ala. 185 ; How- 
lett v. Strickland, 1 Cowper, 56. 

3. The testimony of Clarke should have been excluded. 
If a middle name had been omitted, the case would be differ- 
ent. The name identifies a different person. . If this objec- 
tion is overruled, where is the stopping place. We may omit 
to describe, but cannot misdescribe. [Kirk v. Suttle, 6 Ala. 
679.] 

4. The deposition of Stafford should have been rejected. 
The commission was to take the deposition of the witness on 
the 20th and 21st February. It was taken on the 21st, not 
by continuation, but originally. This is error. The princi- 
ple is fully settled in Ulmer v. Austill, 9 Porter, 157; Hard- 
ing v. Merrick and Washington, 3 Ala. 60.] 

5. The deposition of Bucklin should have been admitted. 
The misdescription of the first name of Hazard in the com- 
mission was a clerical misprision, and could not mislead the 
plaintiff. The only objoct is to describe the case—and the 
case is indentified by the notice given to plaintiff. The wit- 
ness was properly sworn in the true name and case. The 
deposition was opened three years before the trial and no ob- 
jection made till the trial. [Evans v. Norris, Stodder & Co. 
1 Ala. 511.] 








Lessesné, for the defendant in error. 
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1. The attachment ought not to have been quashed. But 
this was a question addressed entirely to the discretion of the 
court below, and not revisable on error. [Serg. on At. 144, 
citing Shortz v. Quigley, 1 Binney, 226; Reynolds v. Bell, 
6 Ala. R. 348. ] 

The question, therefore, in revising this act of the court 
cannot arise under the first assignment of error, whether the 
attachment was sued out for a proper cause of action. 

2. The demurrer was properly overruled—the declaration 
being unexceptionable. Ona demurrer, the court will not 
look behind the declaration to ascertain whether the court 
has jurisdiction, [Roberts v. Burke, 6 Ala. R. 348,] or wheth- 
er the declaration in attachment is sustained by the process, 
even when that process issued for a cause of action unknown 
to the attachment law. [Cain v. Mather, 3 P. 224.] 

3. But we contend that the attachment was issued for a 
proper cause of action. ‘The statute no where confines the 
remedy to demands that are liquidated. Our statutes are 
more comprehensive in character and language than the 
Pennsylvania statutes, where this precise question has been 
elaborately argued and decided. [Serg. on At. 43; Fisher v. 
Consequa, 2 Wash. 382; see also, Powell v. Hampton, Conf, 
R. 86; Bickerstaff v. Dillinger, Ib. 299, cited in Iredell’s 
Dig. 60, Title, Attachment. ] 

4. If such an objection could be raised, it is submitted that 
a plea in abatement would be the only mode of doing it. 
The declaration is good—it pursues the writ—the writ is 
good. The objection is for something extraneous to both. 
[Jones v. Pope, dc. 6 Ala. Rep. 154; Roberts v. Burke, Ib. 
348. ] 

5. The court properly rejected the depositions of Bucklin. 
The commission under which his evidence was taken, stated 
that the testimony was fora case in which Robert G. Hazard 
was plaintiff; this imputed that the plaintiff named in the 
deposition was a different person, and hence that the case was 
between different parties from those in. the case in which it 
was sought to use the testimony. The discrepancy might 
possibly have been supplied by proof, but no offer or effort to 
do thismade. [Brifogle v. Beckley, 16 8.& R. 254; Butts 
v. Blount, 1 Rand. 255. ] 

29 
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6. The deposition of Clarke was properly received. ‘The 
mistake in the middle name was immaterial. Brooks v. Mc- 
Kean, Cook’s Rep. 162, cited in U. 8. Dig.—precisely in 
point. 

7. The deposition of Stafford, was properly received. No- 
tice of taking of a deposition on a day stated, and if not on 
that day, then two weeks subsequent is legal. [Moore v. 
Humphries, 2 J. J. Marsh. 54; U.S. Dig. 219, No. 296.] 

But the regularity of the proceedings in taking a deposi- 
tion is not available on error, if the objection to the irregular- 
ity complained of was not taken at the trial. [Clarke v. 
Dibble, 16 Wend. 611.] And the objection below was not 
that the commission appointed the 20th and 21st, as the time 
of executing it, but that those two days were appointed, and 
the execution was on one of them only. 





ORMOND, J.—The question has been elaborately argued 
at the bar, whether an attachment will lie in this State, where 
the cause of action is not a debt, unless the instrument, or 
contract, on which the attachment issues, ascertains the a- 
mount of the damages. This question has never been dis- 
tinctly presented to this court before, and we decline its ex- 
amination now, because it is not presented on the record. 

It is not raised by the motion to quash the attachment, be- 
cause the attachment is regular, and were it otherwise, the 
refusal to quash is not revisable on error. For the same rea- 
son, it could not be made by plea in abatement, as the affidavit 
for suing out the attachment, describes a debt due from the 
defendant. The demurrer to the declaration, only brings to 
view the declaration itself, and does not authorize the court 
to examine the attachment. [Cain v. Mather, 3 Porter, 224. } 
And if it did, it would avail nothing in this esse, as the af- 
fidavit discloses a good cause for suing out an attachment. 

"It is obvious that some mode must exist, by which a de- 
fendant whose goods have been attached, for acause not war- 
ranted by the attachment law, can reach the defect ; and we 
think the mode adopted in Pennsylvania, by a rule on the 
plaintiff to show cause why his attachment should not be 
dissolved, judicious and proper. ([Serg. on At. 43; Fisher v. 
Consqua, 2 Wash. C. C. R. 382.] 
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~The only question presented by the demurrer, is the suffi- 
ciency of the declaration. The liability of the defendant is 
deduced in the declaration by the averment, that a contract 
was made betwen the parties, by which, for a reasouable re- 
ward, the defendant undertook to take due and proper care 
of a quantity of iron, and transport it safely in his vessel, from 
New Orleans to Providence, Rhode Island. 'The breach al- 
ledged is, that he did not so transport and convey it, but that 
by his carelessness and negligence, the iron was lost. 

It isaclear proposition, that the defendant could not become 
liable npon this contract, to transport the iron from New Or- 
leans to Providence, Rhode Island, unless it was delivered to 
him for that purpose ; and so are all the precedents, which 
distinctly alledge, the receipt of the goods by the carrier. [2 
Chitty’s P. 148, 157.] Possession of the thing, is indeed of 
the essence of every bailment. It frequently happens, that 
goods intended to be shipped are lost, without being actually 
put on board the vessel, and there is a doubt, whether the 
wharfinger or master of the ship is responsible. [Cobban v. 
Downe, 5 Espinasse R. 42; Platt v. Hubbard, 7 Cow. 503; 
Packard v. Gilman, 6 Id. 757.] In either case the question 
of liability depends upon the possession, and must be alledg- 
ed in the declaration,,7 

This declaration contains only an averment of the contract 
to carry the iron, and the breach assigned is, that by the neg- 
ligence and carelessness of the defendant and his servants, it 
was lost. There is no averment that it was delivered to, 
or came to the possession of the defendant, and the declara- 
tion is therefore bad, on general demurrer, as it does not state 
a cause of action. 

The objection to the reading of the deposition of Clarke, 
was correctly overruled. ‘I'he commissioner is presumed to 
know the witness whom he examines, and has affirmed that 
this is the witness named in the commission, who bears the 
same name, except that his middle name is 8. instead of P. 
If a witness of a different christian or sirname had been ex- 
amined, the question would be different, qut a variance of the 
middle name has never been considered essential. The case 
cited is not an authority the other way. Barham and Barn- 
ham are entirely different names. 
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The deposition of Stafford was improperly received. The 
notice of the time of taking the deposition was, that it would 
be taken on the 20th and 21st February. This, upon the 
authority of Ulmer and Austill, was not sufficient to author- 
ize the taking of the deposition on any other day than the 
20th, and having been taken on the 21st, it should have been 
rejected. 

The court also erred, in our opinion, in rejecting the depo- 
sition of Bucklin. The supposed error was, that in stating 
the case in the commission, the plaintiff was called Robert G. 
instead of Rowland G. Hazard. This was evidently a cleri- 
cal misprision, which was amended by other parts of the re- 
cord. The deposition is conclusive proof that it was taken 
in this cause, and should have been admitted unless some oth- 
er valid objection existed to it. 

The questions arising out of the charges of the court, have 
not been considered, as they may not again arise. 

Let the judgment be reversed and the cause remanded. 








RANDOLPH v. JONES. 


1. J., the indorsee, declared against R. as the indorser of a promissory note , 
dated the 18th May, 1842, and payable on the Ist day of January, 1843, 
alledging that a suit had been brought thereon against the maker to the 
first term of the court of the county ,of his residence, prosecuted to judg- 
ment, anda return of “no property found.” In the record of the suit a- 
gainst the maker, the indorsement on the writ described the note as paya- 
ble at the time above stated, the declaration described it as maturing on 
the Ist day of May, 1843, but in a subsequent part alledged that it was 
payable on the first of January of that year: Held, that the record was ad- 
missible to support the allegation in respect to the suit against the maker 
of the note. 
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Writ of Error to the Circuit Court of Tuskaloosa. 


Tus was an action of assumpsit, at the suit of the defend- 
ant in error, against the plaintiff, as indorser of a promissory 
note, by which the maker, on the 18th May, 1842, promised 
to pay to M. W. L., on the first day of January, 1843, four 
hundred and eighteen dollars and fifty cents. The declara- 
tion alledges that a suit was brought by the plaintiff below, 
to the first term of the court of the county in which the ma- 
ker resided, to which he was suable ; that a judgment was re- 
gularly recovered, and a writ of fier? facias thereon issued, 
and returned ‘no property found.” 

The cause was tried upon the general issue, and a bill of 
exceptions sealed at the instance of the defendant, which 
presents the question whether the record of the suit against 
the maker of the note was admissible evidence. It is insist- 
ed that the declaration in that case describes a note payable at 
a different time than that on which the defendant is sought to 
be charged as indorser. In the indorsement on the writ a- 
gainst the maker, the note is described, asin all respects si- 
milar to that now declared on, while in the declaration it is 
described as payable on the first day of May, 1843, and after- 
wards, alledged to be payable on the first day of January of 
that year. 

The court having admitted the record in evidence, the ju- 
ry returned a verdict for the plaintiff, and judgment was ren- 
dered accordingly. 


E. W. Peck and L. Cuark, for the plaintiff in error, insist- 
ed that the variance between the note declared on, in the pre- 
sent case, and that described in the transcript, was such, that 
it could not be assumed that they were identical; conse- 
quently, the evidence was improperly admitted. The adle- 
gata and probata did not correspond. 3 Ala. Rep. 181-185. 


W. Cocuran, for the defendant in error. The court will 
intend that the misdescription in the declaration against the 
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makery, wasa mere clerical mistake, and did not warrant the 
rejection of the transcript as evidence. 1 Ala. R. N. 8. 205. 


COLLIER, C. J.—There can be no question, but it would 
have been competent for the court in which the suit was 
brought against the maker of the note to have permitted the 
declaration to be amended either before or after judgment, so 
as to make it conform to the truth of the case. The terms 
of our statutes of amendment are very broad, and have al- 
ways been liberally expounded ; because they are remedial in 
their character, and intended to secure the administration of 
justice, upon liberal principles. They prescribe no limita- 
tion beyond which the discretion of the court shall not go, 
and the inquiry in every application to amend, is, whether 
the legal remedy of the party will be advanced ; if his adver- 
sary 1s prejudiced, his interest may be duly protected. [The 
Bank of the State v. Johnson, and another, 9 Ala. Rep. 367.] 

In the record of the suit against the maker, it appears, not 
only from the indorsement of the writ, but from an allegation 
in the declaration, that the note in question was payable on 
first day of January. These are suflicient to indicate the 
identity of the note there sued on, with that on which the 
defendant, in the case at bar, is sought to be charged as an 
indorser—the time when it was made, the amount, and the 
payee’s name all corresponding. 

The plaintiff, in his declaration, did not attempt a particu- 
lar description of the record of the suit and judgment against 
the maker; but merely alledged, in general terms, that suit 
had been duly brought, prosecuted to judgment, &c. To 
satisfy this allegation, the same strictness of proof would not 
be required as if the question were, whether a note specially 
declared on, was correctly described. There, in a case of a 
description liberatim et verbatim, a slight variance would be 
fatal; but if the description was according to the effect of the 
writing, the variance must be substantial, in order to preju- 
dice the plaintiff. But here, the question is not one of vari- 
ance, strictly so called, but is, whether the proof supports the 
averment of a material fact. We have already said it was 
sufficient, and have but to add, that the judgment of the cir- 
cuit court is affirmed. 
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LOCKHART v. WYATT. 


1. Adeed of trust providing for the security of creditors designated in the 
deed, but providing also that the debtor shall retain the use of the proper- 
ty until a day subsequent to that when the debts are due, is invalid as a 
conveyance, without the assent of all the beneficiaries, the contrary not 
being expressed in the deed. 

2. The levy of an execution against the debtor, before such assent is signi- 
fied, is equivalent, so far as the execution creditor is concerned, to a revo- 
cation by the grantor. 

3. The general rule, whenever property is committed to another, to be held 
for the use of, or to deliver to, a third person, is, that such person shall 
shall signify to the ma:datory his assent to it, or the conditions of the man- 
date. 

4, An attorney at law, in the absence of instructions to that effect, has no 
authority to give day of payment, upon receiving security from the debtor. 


Error to the Circuit Court of Perry. 


Cia interposed by Lockhart to certain slaves levied on 
as the property of one Hopkins, on the 7th of January, 1843, 
at the suit of Wyatt. 

At the trial, the claimant made title to the slaves in con- 
troversy, under a deed executed by Hopkins on the Ist No- 
vember, 1841, conveying the said slaves, with other personal 
and real estate to him upon trust. The terms of this deed, 
and the trusts created by it, are set out in the reffort of Gra- 
ham v. Lockhart, 8 Ala. R. 9, and therefore are not recited 
here. 

The claimant then proved the assent of Henry C. Lea, 
one of the beneficiaries in said deed, for himself and his mo- 
ther, N. C. Lea. It is proper here to remark, the deed upon 
its face, purports to be an indenture, ‘made by and between 
A. B. W. Hopkins of the one part, John Lockhart of the se- 
cond part, and Samuel G. McLaughlin, and H. C. Lea, and 
other persons of the third part,” but is executed alone by 
Hopkins and Lockhart. The assent, at the time of execut- 
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ing the deed, of Lea and 'Towns, as attorneys at law for Wi- 
ley, Lane & Co., who are other beneficiaries in the deed, 
was shown, but they had no especial authority to give this 
assent. It was also in evidence, that R. B. Walthall, C. S. 
Phillips, A. B. Moore, and Samuel G. McLaughlin, sureties 
for Hopkins, provided for in the deed, had expressed to the 
witness their willingness to abide the provisions of the deed, 
immediately after its execution, but neither the grantor nor 
the trustee were then present. It was further in evidence, 
that the individuals last named, with N. W. Fletcher, another 
beneficiary in the deed, executed the bond for the trial of 
the right of property in this cause, on the 4th May, 1843. It 
was also in evidence, that I. W. Garrott, as the attorney at 
law for M. H. Williams and John Williams, two other bene- 
ficiaries of the deed, had assented to the deed about the Ist 
of January, 1843, but that L. Y. Tarrant, who was collate- 
rally bound for the debt to Johnson, for $8,040 86, in the deed 
mentioned, and E. D. King dissented to the deed. King did 
not assent, because it was shown he had a lien on the lands 
of Hopkins, which secured his entire debt. It was also in 
evidence that all the beneficiaries in the deed had applied for 
their distributive shares of the proceeds of the property con- 
veyed, immediately after its sale by the trustee in February, 
1843, and received the same sometime in January, L845. 

The plaintiff then introduced evidence conducing to show 
that Hopkins was indebted in a large amount, at the time of 
executing the deed, to other persons than those mentioned 
in it. It was also in evidence, that the proceeds of the pro- 
perty conveyed were not more than sufficient to pay one- 
fourth of the entire indebtedness of Hopkins, or one-half of 
the debts mentioned in the deed. 

On this state of facts, the court charged the jury, 

1. That this deed required the assent of the beneficiaries, 
before it was valid and operative against creditors. 

2. That it was necessary such assent should be given by 
all the beneficiaries within a reasonable time. 

3. That until all had assented, the power of revoking the 
deed, rested with the grantor ; that the levy of an execution 
upon the property conveyed, before the assent of all the be- 
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neficiaries, was tantamount to arevocation of the deed, by 

rendering it inoperative as to the execution creditor. 

4. That the assent of the beneficiaries, to divest the right 
of revocation, must be signified directly to the grantor, or to 
the trustee, and that an assent expressed to third persons, not 
interested in or connected with the deed, was not such as- 
sent as the law required. 

5. That the mere relation of attorney and client, did not 
authorise the attorney to assent to such a deed as this, so as to 
bind his client. 

The claimant excepted to these several charges, and they 
are now assigned as error. 











A. B. Moore, for the plaintiff in error, contended, 

1. The deed is for the benefit of the sureties and creditors, 
and therefore their assent will be presumed. [Brooks v. Mar- 
bery, 11 Wheat. 78 ; Tompkins v. Wheeler, 16 Peters, 106; 
Wheeler v. Sumner, 4 Mason, 183; Nash v. Sumner, 9 8. & 
R. 244; Copeland v. Weld, 8 Cranch, 411.] 

2. But if the deed is not, prima facie, for the inter- 
est of the preferred creditors, the proof shows that in fact 
it was so, therefore the assent will be presumed, as that 
flows from the beneficial interest. 

3. But here the assent of some of the creditors was ex- 
pressly shewn, and there is nothing in the deed to call for the 
assent of all. 

4. Indeed, all of the creditors, whose assent was required, 
was given. Only one assented, and he was already secured 
to the full sum. 

5. The court certainly erred in ruling that the assent to the 
deed, by an attorney at law, was insufficient. [Gordon v. 
Coolidge, 1 Sumner, 537; Kirksey v. Jones, 7 Ala. Rep. 623.] 


H. Davis and A. Granam, contra, insisted, 

1. The decision in Sutherland v. Elms, 7 Ala. Rep. 262, 
is conclusive, that the assent of all the beneficiaries under a 
deed, like this, is necessary. [See also, 10 Pick. 408; 17 
Mass. 454; 7 Ala. Rep. 806; ib. 139; ib. 690.] 

2. The assent must be signified to the trustee, as he has 
the property, and is accountable for it. 

30 








| 





234 ALABAMA. 
— ____ Lockhart v. Wyatt. — 

3. The general scope of duty as an attorney, extends no 
further than suit or collection of money. [3 Stewart, 23 ; 


5S. & P. 340; 1 Ala. Rep. N.S. 249.] 














GOLDTHWAITE, J.—1. The only distinction between 
the deed of trust, under which the claimant in this case made 
title, and that passed on in Elmes v. Sutherland, 7 Ala. Rep. 
262, is, that there, all the beneficiaries were named as third 
parties, but in this, a portion are included under the descrip- 
tion of other persons. ‘This can make no difference in the 
principle which governs mandates of this description. The 
proposition of the debtor is, that if the creditors designated 
will agree to wait a determinate period for payment, and in 
the mean time allow him to use the property provided for e- 
ventual security, then the property and its profits shall be ap- 
plied at the expiration of the period, to pay the specified 
debts, unless in the interim, they are discharged by some 
other mode of payment. If we conceive a deed of this sort, 
made bona fide, it is difficult to imagine why the assent of 
all the named beneficiaries is not requisite to make the deed 
valid as aconveyance. ‘The object of the debtor is, that he 
shall not be pressed with the specific debts until the period 
he fixes for their payment. ‘I'he condition of offering the 
security is the delay, and the use of the property in the mean 
time, and it seems entirely evident this object might fail if 
one or more of the creditors refused to assent, and instead of 
delay, chose at once to coerce payment. If the object was 
to convey the property for the benefit of such as might with- 
in a fixed period, or within some reasonable time, signify 
their assent, nothing was easier than for the debtor to so ex- 
press it; but then it is possible other objections to the validi- 
ty of the deed might arise. We are entirely satisfied with 
the decision to which we have adverted, and see no reason to 
change it. 

2. It is unnecessary to determine within what period, if 
there is any, in which the assent ofthe beneficiary shall be 
given toa deed of this nature, because however that may be, 
the levy of an execution, prior to the assent, is equivalent, so 
far as the execution creditor is concerned, to revocation by the 
grantor. [Kemp v. Buckley, 7 Ala. Rep. 138; Elmes v. 
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Sutherland, before cited ; see also Marston v. Coburn, 17 
Mass. 454, ] 
3. As to the mode by which the assent of the creditors, or 


those authorised to assent, shall be signified, it will be remem- 
bered there is no provision whatever in the deed. The gen- 
eral rule, whenever property is committed to another to hold 
for the use of, or to deliver to, a third person, is, that such 
person shall signify to the mandatory his assent to receive it 
on the conditions of the mandate. [Walton v. Tims, 7 Ala. 
Rep. 471; Williams v. Everett, 14 East, 582; Scott v. Por- 
cher, 3 Merivale, 652.] In our judgment, there was no error 
of which the claimant can complain in instructing the jury, 
that the assent must be signified either to the grantor or to 
the trustee. 

4, We entertain no doubt of the competency of an attor- 
ney, when instructed by his client, to do the best he can, 
either to compound the debt, extend its time of payment, or 
bind his principal by assenting to an assignment ; but the au- 
thority to give day of payment upon receiving security, does 
not seem to be within the ordinary scope of the duty of an 
attorney at law. ‘The case Gordon v. Cooledge, 1 Sumner, 
537, does not sustain the position contended for, as there the 
authority was expressly given. We are not called on to de- 
cide how far the acquiesence of the principal would affirm 
the act of his agent, and such would very possibly be the 
case. Our duty is ended by responding to the questions 
arising on the charge, and as there is no error in terms, it 
is useless to consider what is the precise rule in such matters 
as, from the condition of the case on the main point, no ben- 
efit could arise to the claimant. 

Judgment affirmed. 
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KYLE v. THE STATE OF ALABAMA. 


1. To authorize the court to sentence one to confinement in the penitentiary, 
for aiding a prisoner to escape from confinement in jail, the indictment 
should alledge, that the prisoner who was thus aided to escape, was in 
confinement upon a charge of felony. 


Error to the Circuit Court of Pike. 


Te indictment is as follows: 

The grand jurors, &c. upon their oaths present, that one 
Christopher Kyle, late of the county and State aforesaid, did, 
on the 25th September, 1843, in the county aforesaid, aid and 
assist one Ellory Neighbors, John Q. R. A. Martin, Robert 
E. Kyle, and Peyton Parker, all of whom are lawfully detain- 
ed in the common jail of the county of Pike, aforesaid, to 
escape therefrom, contrary to the form of the statute, &c. 

The jury, under the plea of not guilty, returned a verdict 
for the State, and the court sentenced the prisoner to seven 
vears confinement in the penitentiary. 

He now assigns for error, the insufficiency of the indict- 
ment, to sustain the conviction and sentence. 


Betser, for the plaintiff in error. 
Attorney GENERAL, contra. 


ORMOND, J.—The penal code creates two distinct grades of 
offence of this class; making it a penitentiary offence to aid 
a prisoner in his escape from the county jail, or other place of 
confinement, who is detained for a felony, and a misdemean- 
or if the prisoner is detained for any other offence, other than 
afelony. [Clay’s Dig. 429, § 16, 17.] An indictment un- 
der this statute for the higher offence, must alledge the facts, 
which on conviction will authorize the court to sentence the 
prisoner to confinement in the penitentiary. For any thing 
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shown in this indictment, the offence may be a mere misde- 
meanor, and it isa cardinal rule of criminal pleading, that the 
indictment must alledge every thing necessary to authorize 
the conviction and judgment of the court. The judgment 
must therefore be reversed, but the prisoner will remain in 
custody, until discharged by due course of law. 





CROOM AND DRAKE v. TRAVIS’ ADM’R. 


1. A bond executed previous to the passage of the act of 1839, “to abolish 
imprisonment for debt,” conditioned to keep within the prison bounds, is 
not discharged, or in any manner affected by that statute. 

2. A bond conditioned to keep within the “limits of the prison bounds,” pur- 
suant to the act of 1824, becomes absolute by the failure of the principal 
to surrender himself to close custody, orto discharge himself by making a 
surrender of his effects and taking the oath of insolvency, within sixty 
days from the time of its execution; nor can the measure of the recovery 
upon such bond be reduced below what the statute prescribes, by proof of 
the inability of the principal to have discharged the judgment on which 
the ca. sa. issued either in whole or in part. 

3. The act of 1824, in requiring a prison-bounds bond to be taken in double 
the sum of the debt, &c. is directory merely, and the requirement is suffi- 
ciently complied with, whether the penalty is less or greater than the sta- 
tute prescribes. 


Writ of Error the Circuit Court of Sumter. 


Tu1s was an action of debt at the suit of the defendant in 
error upon a bond to keep within the prison limits of Sumter, 
executed by the plaintiffs and James M. Cade. The cause 
was tried by a jury, who returned a verdict for the plaintiff, 
for $314 86, and judgment was rendered accordingly. 

A bill of exceptions was sealed at the instance of the de- 
fendants, from which it appears that the case is substantially 
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as follows: The plaintiff adduced a capias ad satisfacien- 
dum, issued from the circuit court of Sumter, upon a judg- 
ment therein rendered in favor of the intestate against James 
M. Cade, showed his arrest by the sheriff’s return ; and also 
produced the bond declared on. He further proved that 
Cade remained without the walls of the jail, for more than 
sixty days from the time of executing the bond. 

The defendants then proved that the principal obligor had 
for more than a year after executing the bond, remained in 
the county of Sumter, produced him in court and offered to 
surrender him up in discharge of the bond. It was also pro- 
posed to show that he was entirely insolvent, and had _ noth- 
ing when the ca. sa. was served on him. They insisted that 
the failure of their principal to surrender himself up, did not 
subject them to the penalty prescribed by the statute, be- 
cause the bond was nota statutory bond, but amere common 
law obligation: Further, that the insolvency of the principal 
was admissible to reduce the recovery against them. But the 
court decided that the bond conformed to the statute, that 
evidence of the principal’s insolvency was incompetent, and 
that his failure to go to jail after the expiration of sixty days, 
subjected the defendants to the payment of the debt for which 
he was imprisoned, with ten per cent. interest thereon, from 
the time of hiscommitment: Further, that the offer of the 
defendants to surrender their principal, constituted no defence 
to the action—there being no proof that he had ever taken 
the insolvent oath. 


R. H. Smirn, for the plaintiffs in error. The bond does 
not conform to the statute—its penalty is for $391 50, when 
it should have been only for $363 38, double the amount of 
the debt or damages. [Clay’s Dig. 499, $ 2; 7 Mass. Rep. 
98.] If this be so, the defendants are not chargeable with 
the ten per cent. damages; and besides should have been al- 
lowed the defences they insisted on, at the trial. 


S. W. Ineae, for the defendant in error. Bail may surren- 
der their principal on a scire facias, but not in this action. 
[Clay’s Dig. 73, 75, 499.] The requisition of the statute that 
the bond shall be double the amount of the debt or damages, 
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is merely directory, [7 Ala. Rep. 104,] and the rulings of the 
circuit court are consequently correct. [1 Ala. R. 22; 4 Id. 
383 ; 8 Id. 295.] 





COLLIER, C. J.—The bond on which a recovery is sought 
in the present case, was executed previous to the. passage of 
the act of February, 1839, and consequently is not discharg- 
ed, or in any manner affected by it. [1 Ala. Rep. N. S. 22.] 

It is enacted by the act of 1824, that any person imprison- 
ed in a civil action may enter into bond with sufficient sure- 
ty to the plaintiff, in double the sum of the debt or damages 
for which he may be imprisoned, which bond may be taken 
by the sheriff, or jailor, with a condition as follows, viz :— 
“The condition of the above obligation is such, that if the 
‘above bound A B, a prisoner in the jail of ...... county, at 
the suit of C D, do, and shall from the date hereof, continue 
a true prisoner, in the custody, guard and safekeeping of the 
keeper of said prisoner, or of his steward, deputy, or other of- 
ficer, or of some of them, within the limits of the prison bounds 
of said prison, as by law established, until he shall be thence 
discharged by due course of law, without committing any es- 
cape in the meantime, then this obligation to be void, else to 
remain in full force and virtue.” Should the condition be 
broken, it is provided that the bond may be put in suit, and 
the debt or damages for which the prisoner was arrested, to- 
gether with ten per cent. interest thereon, from the time of 
commitment, recovered with costs of suit. [Clay’s Dig. 499, 
$2.] By the act of 1821, it is declared, that no person in 
custody shall have the liberty of the prison bounds who shall 
neglect or refuse for sixty days, to take the benefit of this 
act. [Id. 277, $ 12.] Under this last statute, it has been 
held, that the condition of the bond is forfeited, if the prison- 
er, after the expiration of sixty days from the execution of 
the bond, remains without the walls of the prison, he not hav- 
ing taken the benefit of the act for the relief of insolvent 
debtors. [4 Ala. Rep. 383.] And in Morrow and another v. 
Weaver and another, 8 Ala. Rep. 288, that the debtor who 
has executed a bond to keep within the prison limits, may 
surrender himself in jail, to the custody of the sheriff, and 
thus discharge his bond and sureties, even before the sixty 
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days expire. ‘The bond then became absolute by the failure 
of the principal to surrender himself to close custody within 
the time appointed, or to discharge himself by making a sur- 
render of his effects, and taking the oath of insolvency, and 
the extent of the recovery could not be affected by proof of 
his inability to have satisfied the judgment, either in whole 
or in part. 

In Anderson v. Rhea, 7 Ala. Rep. it was held, in respect to 
a forthcoming bond, that the requisition of the statute, that 
it should be taken in double the amount of the execution, is 
directory merely ; consequently it was no objection to the 
bond that the penalty was less than the statute requires. But 
in Clapp v. Haywood, 15 Mass. Rep. 276, it was held, that a 
bond for less than double the amount of the sum for which 
the debtor was imprisoned, did not conform to the statute ; 
that the creditor was not bound to accept it, but might charge 
the sheriff foran escape. It was however added, “It is not 
decided that a bond for more than double the amount would 
be, for that reason insufficient to protect the sheriff. As to 
that point, no opinion is given.” It may be observed that 
the statute of Massachusetts requires that a party arrested on 
execution in a civil action, or for a debt, to entitle himself to 
the liberty of the prison limits, shall execute a bond with 
surety, “in a penalty not less than double the sum for which 
he is committed, including the charges of commitment.” 
[Rev. Sta. of Mass. ed. 1836, 574.] It may be, that in the 
construction of this statute, the court accorded some potency 
to the word “less,” and we infer from what was said in the 
conclusion of the opinion, that this is so. But be this as it 
may, we can find no warrant for interpreting with greater 
stringency the statute in question, than the act in respect to 
forthcoming bonds. They each employ equivalent terms in 
prescribing the penalty of the bond; and if the requirement 
of the statute is sufficiently complied with, when the penalty 
is less than it directs, we think it should be treated as direc- 
tory, even when the penalty is for a greater amount than it 
prescribes. Whether the penalty be greater or less than the 
statute prescribes, is altogether immaterial; for the extent of 
the obligor’s liability is to be admeasured by the amount of 
the execution, with its accretion by interest and costs. In 
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the present case we are not sure that the penalty is for a lar- 
ger sum than double the amount of damages and costs ; and 
although the statute mentions “debt or damages,” it may 
well be questioned whether these terms are not suflicient- 
ly comprehensive to embrace the costs upon a judgment. 

In every view in which the case has been presented, we 
think it free from error, and the judgment of the circuit court 


is consequently affirmed. 








LEDBETTER v. THE STATE OF ALABAMA, ex REL. 


1. The county court is invested with power to remove itsclerk for misbeha- 
vior, after trial for and conviction of any of the acts of omission or com- 
mission specified in the act, and under it, may try and convict its own 


clerk. 
2. A conviction for misbehavior is free from error when it appears sufficient 


charges in writing were exhibited, and found by a jury, after notice to the 
clerk, by serving a copy of the charges, and allowing him to make de- 


fence. 
3. In proceeding under the act, the particular charge of misbehavior must be 


stated and proved. Intoxication of the clerk, when discharging the func- 
tions of his office, is a gross neglect of duty, but evidence of intoxication 
at other times, or of the habit, cannot be admitted, in proof of a specific 


charge. 


Writ of error to the County Court of Barbour. 


InrormatTion by the State at the relation of L. S. Cato and 
E. C. Bullock, against Ledbetter, as clerk of the county court 
of said county, for failing and neglecting to perform the du- 
ties of his office. The charges consist of eight specifications, 
which may be thus briefly stated: 1. In failing to keep in 
regular files the papers belonging to his office. 2. With 
having failed, since August, 1842, to make up and enter in 

31 
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well bound books, a full and complete record of all the pro- 
ceedings in the suits in said court, within three months after 
their final determination. 3. A similar neglect with regard 
to the records of the court when sitting as the orphans’ court, 
since the Ist of January, 1843. 4. With neglecting and re- 
fusing, since the year 1843, to render, on or before the first 
Monday of November, of each year, a report, on oath, in wri- 
ting, of all the licenses granted by the county court, together 
with the licenses that he issued to hawkers and pedlars, from 
which revenue has accrued to the county, and with failing 
to record marriage licenses since June, 1844. 5. For refus- 
ing to pay over to the county treasurer the monies collected 
by him in said county. 6. For failing to account for and 
pay over the 85 per cent. county tax levied on the amount of 
the State tax for the year 1843-4. 7. Forneglecting to pro- 
vide and keep indexes to the books of record pertaining to 
his office. 8. For being incompetent by reason of intem- 
perance, and with having from that cause failed, since August 
term, 1842, to make final record of the suits disposed of in 
said court, since that time, and with having from that cause 
failed to discharge any of the duties of his office as required 
by law, and particularly that at the last term of the court he 
failed to make up and keep the minutes of each day of the 
term. 

The defendant was served, as recited in the judgment en- 
try, with a copy of the charges, and allowed to defend the 
same ; he appeared at the trial by attorney, and issues having 
been formed on all the specifications, they were submitted to 
a jury, who returned a verdict finding the defendant guilty 
of—1. Not keeping a regular file of all the papers in his of- 
fice. 2. Of not keeping up the records of his office from the 
August term of said court for the year 1842, until the time 
of trial. 3, Of not keeping up the records of the orphans’ 
court of said county, from January, 1844, until the time of 
trial. 4. That the said Ledbetter, as clerk as aforesaid, is 
not competent of discharging the duties of clerk of the coun- 
ty court of said county, in consequence of intemperance. 
Whereupon it was ordered by the court, that the defendant 
be removed from office, &c. 

At the trial, the prosecution was allowed by the court to 
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give evidence of the defendant’s neglect of duty in sundry 
matters not particularly specified in the charges preferred. 

For the purpose of showing the defendant’s default in the 
particular specifications, the prosecution was allowed to prove 
the defendant’s general habits of intemperence, and his gen- 
eral incompetence to discharge the duties of his office, by 
reason of such intemperance. 

The defendant excepted to this admission of evidence, and 
prayed an appeal to the supreme court, which was allowed. 
He now assigns as error— 

1. The matters excepted to at the trial. 

2. The county judge had no jurisdiction to render the 
judgment. 

3. That the judgment is irregular. 














Burorp and J. G. Suorrer, for the appellant. 


James E. Betser, for the relators, insisted that evidence of 
neglect generally, was proper under the 8th specification ; the 
evidence was of matters not particularly specified, thus in- 
dicating the court considered it as covered by the general 
charge. As to the other questions made, the act determines 
them all. [Dig. 145, $¢ 13, 14.] 


GOLDTHWAITE, J.—1. The act of 1819 provides, that 
if any clerk of any court in this State, shall be guilty of cer- 
tain acts of omission or commission therein enumerated, he 
shall be subject to a fine of $200, or removal from office. 
One of the sections prescribes that the charges shall be ex- 
hibited in writing, and the court shall direct the facts to be 
tried by a jury, and on conviction thereof such clerk shall be 
fined or removed from office as the court of which he is clerk 
shall think proper ; provided, that every clerk against whom 
charges may be exhibited, shall be entitled toa copy thereof, 
and shall be permitted to make his defence on trial. [Dig. 
146, §14.] Under this act, we consider it clear the county 
court is invested with the power to remove its own clerk, 
whenever it is ascertained, in the manner directed by the sta- 
tute, that he has been guilty of misbehavior in office. 

2. In the form and manner of conviction, we are unable 
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to perceive any substantialerror. The charges are in writing, 
and in some, if not in all, of the specifications, neglect of 
duties is alledged, which by the act is declared ground for re- 
moval. It also appears the defendant was served with a 
copy of the charges, and was alloaved to make his defence at 
the trial. The jury have also, by their verdict, ascertained 
the particular charges of which he is guilty. We think this 
is sufficiently precise and certain to warrant the court in pro- 
ceeding to judgment, if no error was committed in putting 
the evidence to the jury. 

3. But in this particular it seems the prosecution was al- 
lowed to give evidence of the defendant’s neglect of duty in 
sundry matters not particularly specified in the charges pre- 
ferred ; also to prove the defendant’s general habits of intem- 
perance, and his general incompetency, by reason thereof, to 
prove the particular specifications. 

We entertain no doubt that it is gross neglect of du- 
ty for a clerk to be intoxicated when discharging the func- 
tions of his office, and it would seem to be equally so to be 
habitually intemperate, as one of such habits could not pro- 
perly discharge the necessary duties ; but however this may 
be, we think the charge in all cases should be sufficiently 
certain and explicit to indicate to the accused the precise of- 
fence with which he is charged, with the necessary specifi- 
cations of time and place, when these are essential to desig- 
nate the particular act. In the present case, the speeifica- 
tions of the offence are sufficiently certain, but the prosecu- 
tion, instead of proving them, was allowed to go into matters 
not specified. We cannot undertake to say this has not pre- 
judiced the defendant, although the verdict is a special one. 
The reason why irrelevant evidence is a ground for setting 
aside a judgment is, that it may have entered into the ver- 
dict, by causing a prejudice against the party. 

For the error in this particular, we think the judgment must 
be reversed, and the cause remanded. 
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BISQUAY, Apw’r, v. JEUNELOT. 


1, An action of assumpsit will not lie, to recover damages, for the use by 
one, of the wall] of the plaintiff’s house, in the construction of his house, 
in the absence of any contract to pay for such use. 


Error to the Circuit Court of Mobile. 


Assumpsit, by the defendant against the plaintiffs in error. 

Upon the trial, it appeared, that the defendant built a house 
against the gable end of one, previously erected by the plain- 
tiff; running up a nine inch wall for the first story, and using 
the gable end of plaintiff’s house, for the second story, and 
garret ; that the house of defendant would fall down, if that 
of the plaintiff was removed. 

The court charged, that if the defendant used the gable end 
of plaintiff ’s house, by erecting a house, or shed against it, 
that the plaintiff was entitled to recover of the defendant, so 
much of the value of the wall, as would make it a fair com- 
pensation for his portion of the use. 'To which the defend- 
ant excepted, and which he now assigns as error. 


Puitxies, for plaintiff in error. ‘The action af assumpsit, 
lies only for the breach, or non-performance of a contract, 
Here there was no contract, and the law will not imply one. 
Although the use of the wall by the defendant, may be bene- 
ficial to him, the plaintiff may remove it at his pleasure ; the 
law will not therefore imply a promise to pay for a benefit, 
which may be transient. 


Srewarr, contra.—Jeunelot built a wall on his own land. 
LaBully, owner of the adjoining lot afterwards built a house 
adjoining, and used the wall of Jeunelot. 

No express contract is proved, to pay for the proper pro- 
portion of the cost of the wall used. But we say the use 











246 ALABAMA. 

___ Biquay, adm’r v. Jeunelot. 

craates a duty to contribute, and on that use and duty, the 
law raises an implied promise to pay. 

These rights are often regulated by statutes; but the sta- 
tutes are necessary only to create the right in the one who 
first builds, to take of his neighbor’s land half the thickness 
of the wall, in anticipation of his future probable want of a 
party wall—but that question is not involved here. 

The right to demand payment of another, who uses a wall 
not built on his own land is a clear equitable demand, and is 
recognized as such on general principles of law. 

The right to use another man’s wall, is derived from the 
principles of the civil law. It is a servitude, and is called 
the right of support. 'This right may be obtained by grant 
or prescription, and thus only. [3 Kent’s Com. 435-6.] 

Where a party is found using this privilege, the legal pre- 
sumption is, that a grant of it has been obtained, the other 
party assenting to such use. He will not be permitted to 
say he is atrespasser. A contract is therefore presumed, and 
the party in the enjoyment of the right. The use of this 
right carries with it the obligation to contribute, to pay a just 
share of the cost, to contribute to rebuild when necessary, 
and to a share of all repairs. And then the right is com- 
plete, and the wall cannot be pulled down by the builder. 

The right to contribution is fully and well established. [4 
Kent’s Com. 436-7 ; Campbell v. Meslier & Dunstan, 4 J’s. 
Chan. Rep. 334. ] 

The principles of the civil law on this subject, are fully 
shown in the Civil Code of Louisiana, digested and extracted 
from Pothier and other civil law writers. [Civil Code of La. 
p- 101, title Servitude, articles 671 to 681.] 

Where a contribution is properly demandable, as in cases 
of contribution between sureties, the law implies a promise. 
[Craythorne v. Swinborne, 14 Vesey, 164. ] 

Assumpsit lies for contribution to party walls. [1 Stephens’ 
Nisi Prius, top page, 235, side page 236. | 

Mobile wasa Spanish city, and lands are held under Span- 
ish titles. 'The laws of servitude were in force, and attach 
to the lands. But upon common law principles, in the strict- 
est sense, the right can be maintained. 

Contribution is an equitable duty, and where a party re- 
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ceives the benefit, he becomes charged with this duty, and a 
promise is implied in law. 


ORMOND, J.—This is an action assumpsit, to recover 
damages for the use, by the defendant, of the wall of the 
plaintiff ’s house, in the construction of the house of the de- 
defendant. 'The counsel for the defendant contends, that 
the right to use another man’s wall, in the construction of a 
house on his own land, is derived from the principles of the 
civil law, and is called the right of support, which he admits 
can be obtained by grants or prescriptions only. [8 Kent’s 
Com. 436-6. ] 

Conceding this to be the rule of the civil law, as it doubt- 
less is, it must, as is admitted, depend upon the stipulation 
of the parties. If the right is claimed by prescription, it sup- 
poses a grant, norcan we conceive of any case, in which one 
man can appropriate to himself the use of another’s property 
without his consent. 

In cities, where the houses are contiguous, and ground ex- 
ceedingly valuable, the necessities of mankind has given rise 
in many instances to legislation, for the regulation of a sub- 
ject which would otherwise be a fruitful source of vexation 
and dispute. The act of 14 Geo. 3, is an example of this 
kind, on the subject of party walls, making them joint pro- 
perty, and requiring each to contribute for their erection 
and repair. In such cases, the wall is built on the land of 
each, and is joint property. Here, the wall of the plaintiff 
in error is on his own land, is his own property, and may be 
removed at his pleasure. 

If this action can be maintained, it is because of the bene- 
fit conferred on the defendant, by the use of the plaintiff’s 
wall, in the construction of his house, and the necessary co- 
rollary from the proposition, is, that the judgment against the 
defendant would convey to him an interest in the wall. 
What would be the nature of this interest? Would it bea 
conveyance in fee, for a term of years, or during the contin- 
uance of the wall? There is no such thing known to our 
law, as an implied contract for the sale of an interest in land; 
nor indeed do we know of any law by which one can acquire 
an interest in a chattel, without the consent of the owner; 
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and without such consent no obligation arises, or can be en- 
forced, by or against either party. ’ 

The argument here urged, is, that although there is no ex- 
press contract to pay the proper proportion of the costs of the 
wall, the law creates a duty to contribute, when the wall is 
used, and from this duty, the law will imply a promise to pay. 
The error of this argument is in the assumption that the law 
creates the duty of contribution, when one man without 
the consent of the owner, uses his wall in the construction of 
his own house. Such an act, in the absence of a law author- 
izing it, would be a trespass, which might entitle the party in- 
jured to compensation in damages, but could not be the foun- 
dation of an action ex contractu. As it respects personal pro- 
perty, in many cases the injured party may waive the éort, 
and affirming it as a contract, recover as upon a contract. 
But in such a case, the judgment would be a transfer of the 
property. No such consequence could follow the judgment 
in this case ; the plaintiff might remove his wall the next 
day. 

The nearest approach to this case, is the action for 
the use and occupation of land, which must be upon a 
contract—and although where there is a holding over after 
the demise, or the tenant occupies by the sufferance of the 
owner, a promise is implied, it is for the use of the land, and 
not for an interest in the land itself. 

We felt a strong inclination to sustain this action, if possi- 
ble, from its obvious justice, but as the legislature have not 
acted on the subject, we feel constrained to say, that upon 
the principles of the common law, no such action can be 
maintained. No precedent has been produced of the allow- 
ance of such an one, and none we apprehend exists. 

Let the judgment be reversed and the cause remanded. 
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WHITESIDE, er au. v. THE BRANCH BANK AT DE- 
CATUR. 


2. Where the declaration in an action of trespass to try titles, alledges that 
the plaintiff was seized of the premises in question on a certain day and 
month, it will be presumed that the time of the seizure was previous to the 
commencement of the suit, though the year is not stated. 

2. In an action of trespass to try titles, if the jury return a verdict for too 
much damages, redress should be sought by an application fora new trial, 
and the judgment will not be reversed on error, for this cause. 

3. P had an equitable title to certain lands, and executed a deed in ordinary 
form, by which he professed to convey them to L; certain judgments were 
recovered against L, and he afterwards conveyed these lands to T, (who 
took possession,) in trust to pay debts, and under executions regulariy is- 
sued on the judgments, they were sold as the property of L. After the 
conveyance to L, the vendor of P conveyed the same to the heirs of P, the 
latter having died: Held, that although L’s title may not have been com- 
plete, yet it was in form legal, as against him or one claiming under him, 
the judgment operated a lien upon the estate, and a recovery at the suit of 
the purchaser under the executions, could not be defeated by either of 
them showing the legal title was in a third person. 


Writ of Error to the Circuit Court of Franklin. 


TuIs was an action of trespass at the suit of the defendant 
in error, brought as well to try titles to a tract of land, situ- 
ate in the county of Franklin, as to recover damages for its 
occupancy. ‘The cause was tried upon the general issue, 
and a verdict returned for the plaintiff, assessing the damages 
by reason of the defendant’s possession since the 13th June, 
1842, to 1st January, 1846, to $1750; and as the defendants 
had planted a crop on the premises, which it “ will require 
until the 1st January, 1847, to gather and secure, for the cur- 
rent year, the jury assess the damages at $500, in addition to 
the above.” <A judgment was accordingly rendered, that the 
plaintiff recover the premises with the damages assessed ; that 
a writ of habere facias possessionem and an execution for the 
damages, the value allowed for the occupancy during the 
year, be stayed until the Ist January, 1847, &c. 
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A bill of exceptions was sealed at the instance of the de- 
fendants below, which presents a case substantially as fol- 
lows, viz: The plaintiff adduced a judgment in favor of 
Isaac Lane against John M. Lewis, rendered in the cireuit 
court of Franklin, the 17th April 1838, for $2,276 54, be- 
sides costs; a judgment in favor of the plaintiff, rendered by 
the county court of Morgan, in February, 1839, against John 
M. Lewis and another, for one thousand and ninety dollars, 
besides costs; and two others, rendered at the same term, and 
for the same amount, in favor of the plaintiff against John M. 
Lewis and others. The plaintiff also produced pluries writs 
of fieri facias, issued on these judgments in January, 1842, 
with the sheriff’s indorsement, that they had been levied on 
the lands in question, and then offered a venditioni exponas 
issued upon the return of the fi. fa. which issued upon the 
judgment first mentioned, tested the 23d May, 1842. It was 
then proved by the plaintiff, that the lands in controversy 
were sold under the fi. fa’s and vend. er. on the 13th June, 
of the same year, and purchased by the bank, and a deed ex- 
ecuted by the sheriff accordingly. 

Plaintiff adduced further, a deed made on 12th January, 
1839, conveying the premises, by certain persons appointed 
commissioners, by an order of the orphans’ court of Franklin 
to sell the lands belonging to the estate of Hugh Petit, de- 
ceased, to John M. Lewis, who purchased the lands in con- 
troversy at that sale. Pettit was in possession of the land 
from 1833 to 1834, under a “contract of purchase from Mc- 
Lish,”’ and in the latter year he died. Lewis took possession 
immediately subsequent to his purchase, and contiuued to 
occupy the premises up to the spring of 1842, when he left 
the country. On the 18th September, 1840, Lewis execut- 
ed a deed conveying the lands in controversy, and other pro- 
perty to the defendant, Tarver, in trust to pay a large amount 
of indebtedness. Immediately upon Lewis’ departure from 
the State, Tarver took possession under the deed of trust, and 
has occupied it ever since by his co-defendant Whitesides, 
as a tenant. 

Defendants then proved that the legal title was in McLish, 
who received a patent for the lands from the United States, 
in 1836, and conveyed the same to the infant heirs of Pettit 
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—never having executed a conveyance to the latter in his 
lifetime. 

The court charged the jury, that if they believed the fore- 
going facts, and that the defendants were in possession of the 
land, by virtue of the deed of trust by Lewis to Tarver, then 
the defendants were the tenants of Lewis, and were preclud- 
ed from showing an outstanding title in another, and they 
must find for the plaintiff. 


J. W. McCuune and E. D. Townes. for the plaintiffs in 
error, made the following points: 1. The declaration is de- 
fective in not alledging, that the plaintiff had been in pos- 
session of the premises, and was evicted by the defendant ; 
nor does it show that a trespass was committed previous to 
December, 1842. If these objections are here available, the 
first authorizes a reversal of the judgment 7 toto, the latter 
requires its modification, so that the amount of the damages 
be reduced. 2. A plaintiff in ejectment must recover up- 
on the strength of his own title. True, there are exceptions 
to this rule, but the present case is not one; because the 
plaintiff ’s judgment did not operate a lien upon the lands in 
question, and if it did, the defendant’s do not hold, as ten- 
ants under the defendant in the judgment, who acquired pos- 
session subsequent to ~ sale under execution. [9 Wheat. 
R. 524; 2 Wend. R. 62 ; 3 Caine, 188 ; 2 Porter’s R. 180; 10 
Johns. R. 223, 292.) 

3. The judgment against Lewis did not operate a lien, be- 
cause he had nothing more than a mere equitable title, which 
could not be levied on and sold under execution. [Clay’s 
Dig. 205, § 17, 350, § 31.] The legal title is in Pettit’s heirs 
under the deed from McLish, and the commissioner acting 
under the order of the orphans’ court, conveyed such title on- 
ly as the decedent had at the time of his death, which was 
nothing more than a mere contract to purchase. The cases 
in 10 Johns. R. 223, 292, are not applicable, as not only. the 
legal but the equitable title is subject to execution in New 
York ; noris Land v. Hopkins, 7 Ala. R. 115, an authority 
adverse to the plaintiffs in error; there Robb had an inchoate 
legal title, which was perfected by the warranty of his ven- 
dors, so operating as to invest him with the estate which the 
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patent subsequently issued to the latter evidenced. His ven- 
dors at the time of the sale, had an estate under their pur- 
chase from the United States, which could be levied on and 
sold under a fi. fa. which passed to Robb, and the title was 
only made complete by the patent. [See 5 Porter’s Rep. 
245.] 

Pettit had nothing more than an equitable title ; the com- 
missioners sold no other title, and Lewis acquired none. 
This being the case, the plaintiffs in the executions should 
have gone into equity to have subjected the land in question 
to their judgments. [5 Ala. Rep. 730.] 

















L. P. Watxer, R. Armstrong, and J. A. Noor, for the de- 
fendant in error. The objection that in estimating the dam- 
ages, the jury could not go behind the day of the trespass 


- alledged, is not well taken. If the declaration is defective, 


(which is denied,) advantage should have been taken on de- 
murrer ; and if the damages have been assessed at too large a 
sum, or upon an improper data, -the correction should have 
been sought in the primary court. [3 Stew. R. 444; 1 Por. 
R. 280; 6 fb. 460; 6 Ala. R. 269, 750; 4 Por. R. 348; 12 
N. H. Rep. 58.] In respect to the questions arising upon 
the bill of exceptions, they are all answered by Hopkins v. 
Land, 7 Ala. Rep. 115, which fully sustains the charge to 
the jury. 


COLLIER, C. J.—The objection to the declaration can- 
not avail. It is alledged that the plaintiff, on the 16th De- 
cember, was seized in its demesne, as of fee of a certain tract 
of land, (being that‘in question, ) and on the day and year a- 
foresaid, the defendant, with force and arms broke and enter- 
ed into the same, and ejected the plaintiff therefrom, detain- 
ing the possession, and taking the rents and profits to his own 
use, §c. The defect is, that the year in which the plaintiff 
was seized and evicted does not appear. After judgment, if 
not previously, it must be intended, that the 16th December 
must refer to that day in a year preceding the commencement 
of the suit; the uncertainty, if any, cannot be more fatal 
than a mere blank as to time, and this would not author- 
ize the reversal of a judgment rendered upon a verdict. 


























JUNE TERM, 1846. 253 


Whiteside, et al. v. The Branch Bank at Decatur. i” 





In regard to the assessment of the damages, if they are eXx- 
cessive, the defendant should have asked acorrection in the 
circuit court, or if the plaintiff refused to assent to this, he 
should have moved for a new trial. The authorities cited 
by the counsel for the defendant in error, upon this point, are 
so direct that it is not necessary to add any thing more. 

In Doe ex dem. Davis v. McKinney and McKinney, 5 Ala. 
Rep. 719, we held, that the act of 1820, which provides that 
“no other than the legal title to land, or other real estate, 
shall hereafter be sold or conveyed by virtue of any execu- 
tion,” and that the equitable title shall be liable to the pay- 
ment of debts by suit in chancery, and not otherwise, inhibi- 
ted the sale of a resulting trust under an execution against 
the goods and chattels, lands, §*c. of the cestut que trust: 
and this although the defendant in execution was in the pos- 
session of theland. ‘That case it will be observed is one in 
which the title was purely equitable, and is confessedly with- 
in the statute. 

In Land v. Hopkins, 7 Ala. Rep. 115, the defendant in 
execution was in possession of a lot, under a deed executed 
on the Ist of April, 1837, by J. C. M. as treasurer of the com- 
missioners appointed to sell lots in the town of Livingston, 
with covenant of warranty ; in December, 1838, the defend- 
ant in execution bargained and sold the lot to a third person, 
to whom he delivered the possession. In June, 1838, the 
plaintiff obtained his judgment—on the 5th of August, 1839, 
the lot in question was sold under a fier? facias issued there- 
on, and in October, 1840, a patent was issued by the United 
States to the commissioners, &c. for the tract of land of 
which the lot in question was a part: Held, that the judg- 
ment operated alien upon the lot before the sale by the de- 
fendant in execution, and that the vendee of the latter might 
be dispossessed by action at the suit of the purchaser at the 
sheriff ’s sale. The case does not show it, but the inference 
is reasonable, that the commissioners had entered the land, 
or in some other mode acquired from the United States, an 
imperfect legal title previous to the issuing of the patent ; and 
it may be, before the sale of the lot, in 1837. Be this as it 
may, the report does not explicitly affirm such to have been 
the fact, and we infer from the reasoning of this court, that it 
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was not a point which influenced its conclusion. We said, 
‘The restriction imposed applies only where the defendant has 
amere equitable title. Here, Robb,a defendant in execution, 
cannot be regarded, as between himself and the plaintiff, as 
the mere occupant of the government land; nor can his pos- 
session be treated by the defendant as an occupancy by per- 
mission of the United States. His title, whatever might be 
its extent, was clearly legal; when it was shown that he 
was in possession under a deed professing to convey the fee 
simple title—the plaintiff would not be required to show, that 
the grantor in the deed had an interest to convey, nor will 
the grantee of Robb be permitied to show, that the title was 
in a third person, for the purpose of defeating the plaintiff ’s 
action. It is unimportant whether Robb had a perfect legal 
title or not; his interest was a tenement or estate, either of 
which might be sold. The act of 1812, is express upon this 
point, and its meaning, thus far, is satisfactorily explained by 
the case of Jackson v. Parker, 9 Cow. Rep. 73.” This rea- 
soning is decisive of the case at bar—here it may be said that 
the deed of the commissioners appointed to sell the real es- 
tate of Pettit, professedly, and in point of form, conveyed the 
legal title to Lewis. This being the case, the judgment of 
Lewis, or the purchaser at a sale under execution against 
him, is not bound to inquire into the character of Pettit’s title 
in order to acquire all the right of Lewis; nor shall Lewis, 
or one claiming under him, be permitted to defend an action 
by a purchaser at the sheriff’s sale, by showing that the le- 
gal title was in some third person, so as to defeat a recovery. 

The fieri facias against Lewis, bound his title by relation, 
from the rendition of the judgment—the conveyance by deed 
of trust to Tarver, being posterior in point of time must yield 
to this lien. This deed being out of the way, the plaintiff 
had a clear right to recover, and the charge to the jury, if not 
literally, is substantially correct. The judgment of the cir- 
cuit court is therefore affirmed. 
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KORNEGAY v. WHITE. 


1. When there is evidence before the jury that a slave was cured, being un- 
sound when the warranty was made, but no instructions are asked on this 
point ofthe case, the charge will be understood as declaring the general 
law. 

2. In actions for false warranties, it is not essential the evidence should be 
positive, any more than in other classes of actions. 

3. A warranty of soundness covers all diseases which affect the value of the 
thing sold, whether temporary or permanent. 

4, A party may recover upon a warranty, whether he has or has not offer- 
ed to cancel the contract, by returning the thing warranted. 

5. In an action for the false warranty of a slave, the plaintiffis entitled to re- 
cover to the extent that the slave is impaired in value by the disease ex- 
isting at the time of the warranty ; and money necessarily paid toa phy- 
sician in curing the disease, may be considered by the jury. 

6. In estimating the damages the jury may allow interest on the sum which 
the plaintiff has heen induced to —— than he should, by the false 
warranty. 


Writ of error to the Circuit Court of Dallas. 


Assumpsit, by White, against Kornegay, for breach of war- 
ranty of a slave. 

At the trial, the plaintiff proved the sale and warranty of 
the slave, as laid in the declaration, and also offered evidence 
tending to show that at the time of the sale, the slave was 
afflicted with a disease which materially impaired his value, 
The defendant offered evidence tending to shew the slave 
was not then afflicted with any disease, and that if he was, 
the disease was not of a permanent character, and that he had 
since been cured. There was also evidence tending to shew 
that a physician attended the slave while diseased, and that 
his charge to the plaintiff was ten or fifteen dollars. The e- 
vidence also shewed that if the slave, in point of fact, was 
diseased at the time of sale, his value was affected from eight 
to seven hundred dollars by the disease. 'There was evi- 
dence tending to shew the plaintiff did not offer to return the 
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slave until in May, 1842, and the sale and warranty was, on 
the 3d August, 1841. The plaintiff did not claim a rescision 
of the coutract. 

On this state of proof, the defendant asked for the follow- 
ing instructions, to-wit : 

1. That the plaintiff could not recover, unless he had pos- 
itively proven the slave was unsound at the time of sale. 

2. That unless the slave labored under a disease of a per- 
manent character, the plaintiff could not recover. 

3. That if the jury believed the sale was made on the 3d 
of August, 1841, and the plaintiff discovered the unsoundness 
in a few weeks thereafter, but never offered to return the 
slave until May, 1842, then that an offer to retutn at that 
time, was not an offer to return in a reasonable time, and 
therefore the plaintiff was not entitled to recover. 

4, That an offer to return the slave ten months after the 
time of discovering the disease, was not an offer to return 
within a reasonable time. 

5. That the court, is the judge of the reasonableness of 
the time for the return, the @cts being ascertained. 

These several charges were refused, and the jury instruct- 
ed— 

1. That this contract was governed by the same rules as to 
the proof, as all other contracts ; that if the evidence so pre- 
ponderated in favor of the plaintiff, as to cause the jury to be- 
lieve the slave was warranted sound, and was unsound at the 
time of the sale, the plaintiff was entitled to recever. 

2. That any disease which affected the present or future 
services of the slave, so as to impair his value, is, in law, un- 
soundness, whether the slave be speedily curable or not. ‘To 
entitle the plaintiff to recover, it was not essential the disease 
should be permanent; but it must be of such a nature as to 
impair the value of the slave, and if such was the case, and 
the disease existed at the time of the sale and warranty, the 
plaintiff was entitled to recover to the extent that the value 
of the slave was impaired by the disease. 

3. That the jury in estimating the damages, were author- 
ized to take into consideration the bill paid by the plaintiff to 
the physician for medical attention, necessary to cure the 
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slave, if affected with the disease at the time of the sale and 
warranty, 

A, That they were authorised to allow the plaintiff inter- 
est on the difference between the real value of the slave at 
the time of the warranty, and his value, if sound, according 
to the warranty, from the time of sale. 

The defendant excepted to the several refusals to charge 
as requested, as well as to those given the jury, and these 
matters are now assigned as error. 


G. W. Gayxe and R. Sarroxn, for the plaintiff in error, ar. 
gued, 

1. It was necessary for the plaintiff to prove positively the 
slave was unsound at the time of sale. [Chitty on Con. 464; 
Eave v. Dixon, 2 Taunt. 343; 2 Esp. 673; 8 Taunt. 535; 
2 Phil. Ev. 104, note 1; 2 Moore, 582. ] 

2. ‘I'he disease must be of a permanent nature: [2 Chit. 
Plead, 280, note G; 21 Eng. Con. L. Rep. 397 ; 2 B. Mon- 
roe, 450; 3 Starkie’s Ev. 1665, note 2; 2 N. & McCord, 
265. | i 

3. The offer to return was not made within a reasonable 
time. [Chitty on Con. 458, 464; 9 B. & C. 259; 1 Moore, 
106 ; Chitty on Con. 364; 2 Ala. Rep, 181.] 

4. The question, whether the offer to return, was withina 
reasonable time is, for the court, when the facts are conceded. 
[Chitty on Bills, 316, note 1; 8 John. 173 ; 11 ib. 231; 10 
Mass. 84; 1 South. 1; Chitty on Bills, 412, 509.] 

5. The charge, that this contract was governed by the 
same rules as all other contracts, is too broad, as prior and 
present stipulations, are merged in the written contract.— 
[Cowan & Hill’s Notes, 1475, 1467 ; ib. 561; 3S. & Por. 
329. ] 

6. In cases of this nature, a mere preponderance of evi- 
dence is not sufficient : the proof must be clear and positive. 
[2 Taunt. 343.] 

7. The jury, in this action, could not take into conside- 
ration physician’s bills. [Chitty on Con. 870, 876; 2 Phil. 
Ev. 105, n. 1; 3 Starkie’s Ev. 1666, note M; 2 Leigh’s Ni. 
Pr. 1506, note 4.] 

33 
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8. The verdict being for the difference in value, is én tort, 
and no interest is allowable. [8 Porter, 428.] 








Epwarps, contra, insisted, 

1. That there is no distinction between a warranty and any 
other contract, with respect to the proof. [Lewis v. Peake, 
7 Taunt. 153.] 

2. No question arises upon the offer to return, as the plain- 
tiff did not go for a rescision of the contract. [18 John. 141; 
3 Starkie’s Ev. 1664; 38. & P. 330; 2 ib. 224; 1 Hen. 
Bl. 17.] 

3. The rule is, that a warranty is broken, if the value of 
the article is diminished by the defect: whether the defect is 
permanent or temporary only, is a matter of no consequence. 
[18 John. 141; 3 Stark. Ev. 1666.] 

4. The physician’s bills are a part of the damages, special- 
ly set out in the declaration, and the interest was properly 
allowable by the jury. The charge does not state that they 
must, but might be given. [Story on Contracts, 433, $ 722, 
723; 3 Wend. 356; 8 Jopn. 348.] 


GOLDTHWAITF, J.—1. We deem it unnecessary to go 
into a detailed examination of the several charges refused and 
given, as we consider the law applicable to warranties of 
slaves, as substantially settled by the decision of Hogan v. 
Thorington, 8 Porter, 428. There, the evidence shewed the 
slave warranted was subsequently cured, although unsound 
when the warranty wasmade. 'The judgment was reversed, 
because the court, under that state of proof, instructed the 
jury, the measure of damages was the difference between the 
real value of the slave at the time of the warranty, and what 
would have been its value, if sound, with interest on that dif- 
ference ; we then held the true measure of damages was the 
actual injury sustained by the purchaser, in consequence of 
the false warranty. 

In this case, although there was evidence on the part of 
the defendant that the slave was cured, yet no specific in- 
structions were asked on this point, nor do any of those ac- 
tually given lead to the conclusion that the instructions were 
given in connection with the fact that the slave was cured. 
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We must then understand the court as declaring the gen- 
eral law as applicable to warranties of slaves, and we are un- 
able to perceive any error, either in the charges given, or in 
the refusal to give those which were asked. 

2. In every suit for a breach of warranty, the evidence 
must be more or less positive ; but there is no reason why it 
should be more so in this class of actions than in others. In 
Lewis v. Peake, 7 Taunt. 153, it is said questions of this 
kind are peculiarly fit for the consideration of a jury, and the 
court refused to set aside a verdict, although it was conceded 
the evidence preponderated against it. 

3. It would scarcely be contended, we will suppose, that 
the small pox would not be a disease provided against by a 
warranty of soundness, and that is not a disease of a perma- 
nent nature. It is too clear to require illustration, that a war- 
ranty covers all diseases which affect the value of the thing 





warranted. 

4. The bill of exceptions shows the plaintiff did not pro- 
ceed upon the contract as rescinded, but as continuing, and 
in this view it was wholly immaterial, whether the plaintiff 
offered or did not offer to return the slave. The court proper- 
ly refused the charges in this connection, as they had nothing 
to do with the case as presented. 

5. The charges under which the case was submitted to the 
jury, conform substantially to the rules laid down in Hogan v. 
Thorington. So far as the slave itself was concerned, the 
plaintiff was entitled to recover to the extent that his value 
was impaired by the disease, and the jury was authorized to 
take into consideration the bill paid by the plaintiff to the 
physician for necessary medical attention induced by the dis- 
ease. 

6. With respect to the charge that the jury might allow 
interest on the difference between the real value and the pur- 
chase money, we can perceive noerror. The party has the 
right to recover all damages resulting from the false warran- 
ty, and in estimating them interest upon the sum which the 
plaintiff has been induced to pay, more than he should by the 
false warranty, is certainly not improper to be considered by 
the jury. Such is the general rule in actions of trover, and 
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we see no reason to duubt its proper application to suits of 
this character. 

Judgment affirmed. 














GILDERSLEEVE v. CARAWAY, tse, &c. 


1. Proof of what a deceased witness swore to ona former trial, is admissible, 
and the party offering it cannot be required to prove the precise language 
used by the deceased witness But the witness must be able to state, 
the entire substance of what the deceased witness swore to, both on the 
examination in chief, and on the cross-examination, if there was one, and 
if he is not able to do this, the testimony must be rejected. 


Error to the Circuit Court of Mobile. 


Assumpsit by the defendant, against the plaintiff in error, 
ona promissory note, negotiable and payable in bank. 

From a bill of exceptions found in the record, it appears, 
that the defence set up by the defendant was, that a judg- 
ment was obtained against him, by the State Bank, as a debt- 
or of Caraway, by process of garnishment, for the amount of 
the note sued upon, which judgment he had satisfied. The 
plaintiff then introduced a witness, who proved, that he was 
present at a former trial of this cause—that one James Martin, 
since, deceased, was examined as a witness—that upon his 
examination in chief, he swore that he had given notice to 
Gildersleeve, of the transfer of the note to Rhodes, the bene- 
ficial plaintiff—that Martin was then subjected to a long and 
excited cross-examinajion, in the course of which many ques- 
tions were propounded to him, touching facts connected with 
his possession of the note, and his giving notice to Gilder- 
sleeve of its transfer to Rhodes; and that the said Martin 
swore distinctly, and positively, that he had given such no- 
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tice to Gildersleeve, before he was summoned as garnishee. 
The witness, upon his cross-examination, admitted that he 
did not pretend to recollect the whole of the substance of the 
testimony, relative to the giving of the notice by Martin, that 
the note had been transferred to Rhodes by Caraway. The 
defendant thereupon moved the court, to exclude the testi- 
mony of the witness from the jury, which the court refused, 
and the testimony went to the jury. 

The plaintiff offered James Rhodes, the beneficial plain- 
tiff, to prove that one John Rhodes, whose name appeared 
as a witness to the assignment made by Caraway, under seal, 
to the beneficial plaintiff of the note in suit, was a resident of 
North Carolina, which was objected to by the defendant, but 
admitted by the court—and upon proof of the hand-writing 
of Caraway, read an assignment under his hand and seal, da- 
ted February 7th, 1839, whereby he transferred to Rhodes 
all his interest in the note in suit. 

The court then charged the jury, that if Gildersleeve pre- 
vious to, or at the service of the garnishment, had notice that 
the note now sued on had been transferred to Rhodes, then 
the payment by him, on the judgment against him as garni- 
shee, was no defence to the present action. 

The defendant moved the court to charge, that as Caraway 
was the plaintiff of record, the defendant was entitled to the 
benefit of the judgment he had discharged which the court 
gave, with the qualification, that whether he was entitled to 
be allowed such payment, depended on the fact, whether he 
had notice of the transfer of the note, at, or previous to the 
service of the garnishment ; if he had such notice, the pay- 
ment would avail him nothing. 

Further, that as the note had been-transferred by deed of 
assignment to Rhodes, the action could not be maintained in 
the name of Caraway, which the court refused, and the de- 
fendant excepted, and now assigns these matters as error. 


CampBELL, for plaintiff in error. 
W. G. Jones, contra. 


ORMOND, J.—The only question necessary to be con- 
sidered is, the propriety of the admission of the testimony of 
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what the deceased witness, Martin, swore to, on the former 
trial of this cause; the other points made being determined 
by the previous adjudications of this court, as shown by 
the citations of the connsel for the defendant in error. 

It is the settled rule of the law of evidence, to permit testi- 
mony of what a deceased witness swore to, on a former trial 
of the same cause, between the same parties. In England, 
formerly, and in some of the courts of this country, it has 
been sometimes held, that the precise language of the de- 
ceased witness must be deposed to; but this strictness has 
been relaxed, at least in this country, if not in England, and 
the rule as now established, is, that it is sufficient if the wit- 
ness can state the whole of the substance of what the deceas- 
ed witness swore, although he cannot give his very words. 
[Caton v. Lenox, 5 Rand. 36; Bellenger v. Barnes, 3 Dev. 
460; Wolf v. Wyeth, 11 8S. & R. 149; Watson v. Gilday, 
Id. 337 ; Cornell v. Green, 10 Id. 15.] 

This places this species of evidence on a rational founda- 
tion, because, to require the very words of the deceased wit- 
ness, would be in effect to abrogate the rule. Even if the 
precise language were used, it would in many cases be in the 
power of the narrator, by laying an improper emphasis on 
particular words, to give the sentence a meaning not intend- 
ed by the speaker, so that at last it comes to this, that where 
such testimony is admitted, the substance of what the de- 
ceased witness swore to, is all that can be, or ought to be de- 
manded. 

But the entire substance of what the witness swore to, 
both on the examination in chief and on the cross-examina- 
tion, must be given by the witness, professing to detail it, 
otherwise it must be rejected. The propriety of requiring 
the substance of the whole testimony, is quite apparent, when 
we consider the foundation of the rule, and the reason for the 
admissiou of such testimony. 

It is admitted from the necessity of the case, and to prevent 
a failure of justice—a necessity, which has not been caused 
by the act of the party offering it. Although this necessity 
justifies a departure from the strict rule, and authorizes the 
introduction of secondary evidence, yet care must be taken 
that the other party is not prejudiced by it, as he is in no de- 
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fault. He has therefore a right to demand, that the seconda- 
ry evidence shall be legal, and be so satisfactory as to enable 
the jury, without danger of mistake, to render their verdict 
in the same manner as if the original witness had been a- 
gain produced. If this is not done, he is, or may be, preju- 
diced. 

In this case, the witness very satisfactorily swore to the sub- 
stance of the examination in chief ; he also states, there was a 
long and excited cross examination, in relation to the giving of 
the notice of the transfer of the note to Rhodes; and the wit- 
ness admitted that he did not recollect, or pretend to recollect, 
the whole of this cross-examination, relative to the giving of 
the notice. Now, in our judgment, it is perfectly obvious, 
that if this testimony is received, as a substitute for that of 
the deceased witness, the plaintiff is deprived entirely of the 
benefit of his previous cross-examination. The manifest 
purpose of that examination was, to impeach, either the in- 
tegrity, or the recollection of the witness. Two facts were 
especially material—the fact of the notice, and the time when 
it was given, and if the plaintiffis deprived of the benefit of 
this cross-examination, how can he show by other proof, that 
the witness was mistaken, or swore incorrectly. ‘The wit- 
ness admitted in effect, that the cross-examination had faded 
from his memory, and his whole recollection of the matter 
now, is, that the deceased witness swore distinctly, and pos- 
itively to the fact of the notice before the service of the gar- 

- nishment. The remarks of the court, in Wolf v. Wyeth, and 
Watson v. Gilday, cited previously, are exceedingly just, and 
applicable to this case—to receive this testimony, as a sub- 
stitute for that of the deceased witness, would be in effect 
to deprive the plaintiff of the benefit of his cross-examina- 
tion. 

It has been strongly urged, that we should not multiply 
exceptions to a well established rule, by which the rule it- 
self would finally be stifled, and rendered nugatory ; but it 
must be recollected, that the rule here invoked, is itself an 
exception to the rule, that hearsay is not evidence, and that 
whilst we give effect to the exception, it is our duty to take 
care, that it does not go beyond the necessity which gave 
it birth. 
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There is a striking analogy between this species of evi- 
dence, and the secondary evidence allowed of the contents of 
a lost writing. Although it is clear law, that in such a case 
the contents of the lost instrument may be proved by parol, 
and that the party will only be required to prove its sub- 
stance, and cannot be held to a literal proof of its contents, 
yet ifhe cannot prove the substance of the writing, he must 
lose the benefit of his testimony. In Taylor v. Riggs, 1 Pe- 
ters, 600, in reference to such a case, and where a witness 
had sworn to his belief, and impression, of the contents of a 
lost instrument, Chief Justice Marshall says, “the substance 
of the agreement ought to be proved satisfactorily, and if that 
cannot be done, the party is in the condition of every other 
suitor in court, who makes a claim which he cannot support-’’ 
So in this case, the law permits the party to prove the sub- 
stance of what his deceased witness swore to on the former 
trial; if he is unable to do this, it is no reason for relaxing 
the rule. It may be difficult in such a case as this, to make 
the proof, but that affords no excuse for dispensing with it. 
If the witness had died before his examination, or had be- 
come incompetent from any cause to testify, the party would 
be in the same condition he is now in; yet, certainly, that 
would have afforded no ground for the admission of inferior 
evidence of the fact. 

In conclusion, we are fully satisfied, that in this case the 
secondary evidence offered was not admissible, because the 
witness admitted he could not recollect all the substance of 
the cross-examination, upon the point in issue. 

Let the judgment be reversed and the cause remanded. 








GAYLE, Apw’r, &e. v. ELLIOTT. 


4. It is not a good plea by an administrator, to an action against him, that 
he had resigned the trust—the plea should also alledge, either that he had 
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administered the assets that came to his hands, or that he had delivered 
them to his successor. 

2. The duties and authority of an administrator,as such, cease with the re- 
signation of his trust, and the settlement of his accounts, but the law makes 
it his duty to preserve the estate, and he can only absolve himself from 
liability, by delivering it to his successor. 

3. An administrator, cum testa. an. cannot relieve himself from the obliga- 
tion to take care of the estate for the period intervening between his resig~ 
nation and the appointment of a successor, by showing that the property 
remained where the testator required it should be. Nor will the clandes- 
tine removal of property, during that period, absolve him from liability to 
account for it, unless he show that he took such care of it as a man of 
prudence would have taken of his own estate. It is not enough for such 
administrator to show that his successor went into the possession of the 
testator’s lands under the provisions of the will, even if this is of value suf- 
ficient to satisfy the plaintiff’s demand ; for the statute only entitles him 
to his discharge upon the delivery of “all the assets or effects which shall 
not have been duly administered or applied.” 








Error to the Circuit Court of Clarke. 


Tuts was an action of debt at the suit of the defendant in 
error, on a bill single executed by the plaintiff’s testator on 
the 25th March, 1841, for the payment of $1,054 75, one day 
after date. 

The defendant below pleaded—1. Nil debit. 2. The sta- 
tute of limitations. 3. That since last term of the court, to 
wit, in January, 1846, he applied to the judge of the orphans’ 
court of Clarke, to make a final settlement of his administra- 
tion, and to be discharged ; that he thereupon tendered his 
resignation as administrator, &c. which was accepted, and 
the Judge caused such proceedings to be had, that a full and 
final settlement of the defendant’s accounts as administrator, 
&c. were had, and he finally discharged from the trust, by 
the judgment and decree of the court. Further, that John 
B. Savage was, upon defendant’s resignation and discharge 
appointed administrator de bonis non, &c. upon the testator’s 
estate ; and is now duly qualified and acting as such, &c. 
4. That the defendant made a full and complete settlement 
with the orphans’ court, on which a final decree was render- 
ed; whereupon he resigned his administration and was en- 

34 
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tirely discharged therefrom. Further, that John B. Savage 
was by the same orphans’ court appointed administrator de 
bonis non of the testator’s estate, and still is administrator 
of the same. It is then alledged that the defendant duly ad- 
ministered upon all the effects which came into his hands to 
be administered, and the effects not administered upon were 
delivered to his successor, &c. 5. That he has resigned the 
administration, and is not now the administrator of the testa- 
tor’s estate ; that upon his resignation, John B. Savage was 
appointed administrator de bonis non, and is now adminis- 
trator of that estate ; that he has fully settled all his accounts 
with the orphans’ court of Clarke, and hath delivered all the 
effects belonging to the estate, to his successor, which were 
uot previously administered on, and duly accounted with 
him. 

Issues were joined upon the first and second pleas, and the 
plaintiff demurred to the others. The demurrer was sus- 
tained to the third plea, overruled to to the fourth and fifth, 
and to these, there were replications and issues. The cause 
was submitted to a jury, who returned a verdict for the plain- 
tiff, and judgment was rendered accordingly. On the trial, 
the defendant excepted to the ruling of the court. It was 
proved, that at the time of the defendant’s appointment as 
administrator, that a plantation, with the slaves and stock 
thereon, situate in the county of Clarke, passed into his pos- 
session. ‘This property the testator directed should be kept 
together for a certain time, which had not yet expired. 

The defendant had settled his accounts with the orphans’ 
court, from which he derived his appointment, and fully ac- 
counted for all the money which had come to his hands, and 
for every act done by him up to that time. On the 27th 
December, 1845, he resigned his administration; his resigna- 
tion was accepted, and John B. Savage appointed administra- 
tor de bonis non, on the 15th January, 1846—that all the 
property which the defendant had ever received as adminis- 
trator, and which he had not sold and accounted for, was, at 
the time of his resignation, on the same plantation where it 
was when he was appointed. ‘“ After such resignation, the 
slaves and other personal property were, clandestinely, by 
persons unknown, carried away to parts unknown, and never 
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came into the possession of Savage, the administrator de bonis 
non.” 

Thereupon the defendant prayed the court to charge the 
jury, that if the property was on the plantation, where it was 
by the will of the testator, directed to be kept at the time of 
the defendant’s resignation, then the defendant did, in law, 
deliver the property to his successor. ‘This charge was re- 
fused by the court. 

Further, “that if property enough, to wit, the plantation, 
came into the possession of Savage, the administrator, to pay 
the debt in this cause, then the plaintiff had no right to in- 
quire as to other property, and cannot recover of the defend- 
ant.”” This charge was also refused. 

Again: that the defendant is only liable in this action and 
and in this court for acts done before his resignation that the 
defendant had no right to control the property of the estate 
after his resignation ; whatever may have become of the pro- 
perty after that time, without the knowledge or consent of 
the defendant, he is not responsible for it. ‘This charge was 
refused, but the court instructed the jury, that although it 
was true, the administrator, ‘after his resignation had no 
general control of the estate, yet he could control it, in so far 
as it was necessary to deliver it to his successor, and without 
such delivery, his resignation could not be considered per- 
fect.” Not only the refusals to charge, but the charge given 
are duly excepted to. 


Leswre, for the plaintiff in error, insisted—1. If any goods 
of atestator are stolen from the possession of his executor, he 
shall not be charged with these as assets. [2 Williams’ Ex. 
1021.] The will required that the property should be kept 
onthe plantation. The administrator had no right to remove 
the property. He was required to leave it on the plantation. 
If the law required him to leave the property on the planta- 
tion, then this was a delivery in law. ‘The resignation of an 
executor or administrator will not abate a suit then pending, 
if there be more than one, the suit will proceed in the name 
of, or against those remaining—if he is the sole representa- 
tive of the estate, the suit will be revived in the name of his 
successor. [Elliott, adm’r, v. Eslava, 3 A. R. 568. ] 














268° ALABAMA. 


«Gayle, adm’r, &c. v. Elliott. 


J. W. Hentey, for the defendant in error, made the follow- 
ing points: 1. It is not sufficient for the administrator to 
aver in his plea, that he has resigned the administration, and 
settled his accounts with the orphans’ court. He must also 
aver, that he has delivered over to his successor all the pro- 
perty of the estate that remained in his hands unadministered 
—and that without such averment his plea is bad on demur- 
rer. [Driver v. Riddle, 8 Port. 343; Clay’s Dig. 222, § 9; 
Thomason & Hayne’s Ex. v. Blackwell, 5 S. & P. 181; 
Skinner v. Frierson & Crow, 8 Ala. R.915.] 2. The deliv- 
ery of possession in such a case, must be such as to transfer 
the control of the property from the resigning administrator 
to the successor; and that it is not sufficient that the proper- 
ty is left on the plantation of the deceased, upon the resigna- 
tion of the administrator ; and especially if it appear by the 
evidence, that no part of the personal property ever came to 
the hands of the successor. 

3. It is no defence that he proves that a suflicient amount 
of property came to the hands of the successor to pay the 
debt sued for in this action. 4. Though the administrator 
has no general control over the property of the estate after 
his resignation, yet that he may control it so far as it may be ne- 
cessary to preserve it until a successor is appointed and qual- 
ified, and then to deliver it over to his successor. 5. It does 
not appear by the testimony in the record, that any part of 
the property of the estate was stolen out of the possession of 
the administrator—that such testimony could not have been 
properly received under the present state of the pleadings. 
But even if it were properly before the court, it could not 
avail the plaintiff in error. [Cross v. Smith, 7 East, 258. ] 


COLLIER, C. J.—The act of 1821 authorizes an execu- 
tor, administrator or guardian, to “resign his or her authori- 
ty;”’ but provides, that “in such case, he, she, or they, and 
his, her or their securities, shall be bound for all the as- 
sets or effects, which shall not have been duly administer- 
ed or applied, or shall not be delivered to their successors res- 
pectively.” [Clay’s Dig. 222, § 9.] Under this statute, and 
in conformity to the decisions at common law, we have held 
that “no administrator or executor, can by resignation of his 
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authority, avoid any liabilities imposed on him by law; and 
that he can only be discharged by showing an administration 
or want of assets.” [Driver v. Riddle, 8 Porter’s Rep. 343. | 
To the same effect are the other cases cited for the defendant 
in error on this point. The third plea is defective in not 
showing an administration of the assets that came to the de- 
fendant’s hands, or their delivery to his successor. 

The fourth and fifth pleas both alledge a settlement of the 
defendant’s administration accounts, his resignation, and the 
delivery by him of all the property which he had received, 
as administrator, to Savage, his successor. Conceding the 
settlement with the orphans’ court, and the resignation of the 
defendant to have been sufficiently shown, and we will in- 
quire whether the delivery of the estate, which came to the 
defendant’s hands was so proved as to discharge him from li- 
ability. The evidence upon this point is substantially this: 
the defendant resigned his administration on the 27th De- 
cember, 1845, and his successor was appointed on the 15th 
January following; that all the property which the defend- 
ant had received as administrator, and had not administered 
was, at the time of his resignation, on the same plantation on 
which it was when he was appointed; after his resignation 
this property was clandestinely removed by persons unknown 
and carried to parts unknown, so that it never came to the 
possession of Savage. 

It does not appear in totidem verbis, that the removal took 
place previous to the appointment of the administrator de bo- 
nis non; but from the manner in which the facts are stated, 
we must infer that it occurred between the time of the resig- 
nation and the appointment of the successor; especially as 
the bill of exceptions must be taken most strongly against 
the party excepting. 

The statute is explicit, and declares that an administrator 
shall not discharge himself by resigning his trust ; it is made 
his duty to deliver to his successor all the assets and effects 
which shall not have been duly administered or applied. 
True, the authorities and duties of an administrator cease 
with the resignation of his trust, and settlement of his ac- 
counts, but his conservative powers in respect to the estate, 
still continue, until he absolves himself from responsibility, 
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by delivering it to a successor. He has not only the power, 
under such circumstances, to preserve the estate, but the law 
makes it his duty ; otherwise he would not be able to do, what 
not only the statute, but the common law enjoins on him. 

The mere fact, that the assets remained where the testator 
by his will directed, at the time of the defendants resignation, 
did not relieve him from taking care of the property, that he 
might have it ready to be delivered to the administrator de 
bonis non. What acts on the part of the defendant would 
have been necessary to have placed his successor in posses- 
sion of the estate, if the personalty had not been removed, 
need not now be considered, since it is clear that the proof 
falls short of establishing the delivery. 

Can it be true, that the clandestine removal of property 
from an administrator, would discharge him from liability to 
account for it, where it is not shown that he took such care 
of it, as aman of prudence would have taken of his own es- 
tate? Should it not at least appear that he was not charge- 
able with neglect, or the want of a proper supervision? Cer- 
tainly it would seem that greater indulgence should not be 
allowed. So that even ifthe first facts stated, constitute a 
larceny, tomake them available as a defence, it must appear 
that the property was not put at peril by the defendaut’scare- 
lessness. 

It is scarcely necessary to add, that the defendant cannot 
excuse the non-delivery of the personalty, by proof that the 
real estate went into his successor’s hands, under the provis- 
ions of the will. The statute only entitles him to his dis- 
charge upon the delivery of “all the assets, or effects, which 
shall not have been duly administered or applied. 

The view we have taken, 1s conclusive that the pleas were 
not sustained by the evidence, giving to it a reasonable, and 
even a liberal interpretation. Considering the charges pray- 
ed in reference tc the evidence, and it is perfectly clear, that 
there is no error in the record. The judgment is conse- 
quently affirmed. 
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HODGE v. WYATT & HOUSTON. 


1. When a debtor conveys property to a trustee to secure certain named 
creditors, some of them having debts past due, and others of thei, whose 
debts are running to maturity, and stipulates that he shall have the use 
and benefit of the property conveyed, until the Ist of May, 1843, the deed 
being executed in November, 1842; it requires the assent of all the nam- 
ed creditors to render the deed operative as a conveyance, and until such 
assent the property conveyed is liable to execution against the grantor. 


Writ of error to the Circuit Court of Perry. 


DerinveE, by Hodge, against Wyatt & Houston, to recover 
a slave. 

At the trial, under the general issue, the plaintiff made ti- 
tle to the slave in controversy, under a deed of trust convey- 
ing that with other slaves, and with many other articles of 
property, including household and kitchen furniture, turkeys, 
geese, ducks, chickens, &c. &c., to the plaintiff, on certain 
trusts, which will be afterwards mentioned. The deed is 
dated the 5th of November, 1842, in form, as er parte, but 
as executed only by the grantor, Daniel, and the plaintiff, 
who is the trustee. The third party consists of certain nam- 
ed creditors. The deed recites the indebtedness of Daniel 
to the several creditors named, states the amounts due them 
severally, and the times when many of them became due, or 
are to be due. Most of them stated were due at the time of 
executing the deed, but some did not become due until the 
Ist of January, 1843. It further recites that Daniel was wil- 
ling and desirous to secure all these debts, with the intesest 
thereon accruing. And for this purpose the conveyance is 
made of the property specified in the deed, to the plaintiff, 
upon trust, that he should permit Daniel to remain in quiet 
and peaceable possession of the same, and to take the pro- 
fits thereof to his own use, until default be made in the pay- 
ment of the several sums to the several named creditors, as 














272 ALABAMA. 
Hodge v. Wyatt & Houston. 








parties of the third part, on the Ist of May, 1843; and then 
so soon thereafter as the parties of the third part, or any one 
of them, should request the trustee, he should sell the said 
property to the highest bidder, for money, and out of the mo- 
nies arising from the sale, should pay certain named persons 
of the parties of the third part, their debts in full, and to dis- 
tribute the remainder between the other parties of the third 
part, in proportion to their debts ; and if any balance remain- 
ed after paying this last class of the third party, in full, then 
to pay that to Daniel. But if the whole of said debts should 
be paid off and discharged, to the parties of the third part, 
on or before the Ist of May, 1843, so that no default should 
be made, then the deed was to be void, otherwise to remain 
in full force. This deed was duly recorded on the 19th No- 
vember, 1842. 

The plaintiff offered evidence conducing to show, that 
some of the beneficiaries under this deed assented to it, with- 
in a reasonable time after its execution, by the grantor, and 
before the issuance of a certain writ of fi. fa. against him 
under which fi. fa. the slave in controversy was seiz- 
ed and sold by the sheriff, and purchased by the defendants, 
prior to the institution of this suit. 

On this state of proof, the court charged the jury, that un- 
less all the beneficiaries under said deed assented to it within 
a reasonable time after it was executed, ‘and before the said 
levy, the deed was invalid, and they should find for the de- 
fendant. 

The plaintiff excepted to this charge, and it is now assign- 
ed as error. 


H. Davis, for the plaintiff in error. 


E. W. Peck, contra, insisted, 

1. That the deed, on its face, was fraudulent, as reserving 
a trust for the grantor’s benefit, in withdrawing his property 
from seizure, and providing for its use by the debtor, who 
evidently was insolvent. 

2. If however, the deed is not void, the assent of all the 
creditors named in it, was essential to give it validity.— 
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GOLDTHWAITE, J.—The deed, under which the plain- 
tiff in this case makes title, does not declare upon its face, 
however strong such an inference may be, that the debtor, at 
the time of its date, was in failing condition, or contempiated 
‘immediate insolvency. There is therefore nothing apparent 
on it to induce a court to pronounce it void per se. It is on- 
ly when aconveyance is made under such circumstances, 
and accepted by the creditor with a knowledge of them, that 
the creation or reservation of a trust becomes fraudulent, 
[Elmes v. Sutherland, 7 Ala. Rep. 262; Pope v. Wilson, ib. 
690 ; Ticknor v. Wiswall, 9 ib. 305.] 

The conveyance is of the same description, and not mate- 
rially different from that construed by us in Elmes v. Suth- 
erland, where we held, the assent of all the creditors named 
as cestuis que trust, was essential to the operation of the deed 
as aconveyance. A deed of this description must not be 
confounded with a general assignment for the benefit of all 
or particular creditors. Such operate, in general, without 
the express assent of the creditors ; as assent is implied, un- 
til the contrary is shewn, in consequence of the benefit which 
must result to them from the instrument. [2 Story’s Eq. $ 
1036, a., and cases there cited.] The security offered by this 
deed, to the creditors, is not necessarily a benefit to them, in- 
dividually or collectively, because most are required to wait 
a period for payment more distant than contracted for, and all 
are involved in the risk of the destruction and deterioration 
of the property committed to the use of the debtor. Suppos- 
ing a deed of this nature to be offered bona fide, the chief 
reason inducing the debtor to this course, must be the delay 
which he stipulates for, as the use of the property offered as 
a security, may, in the mean time, enable him to discharge a 
portion or all of his debts. If only one of the creditors assent, 
it is evident the debtor has not the benefit which he stipu- 
lates for, as the other creditors, by enforcing their demands, 
may render the reservation of a use of no benefit ; and this 
they clearly have the right to do, as shown by the decision of 
Dubose v. Dubose, 7 Ala. Rep. 235. 


-~ 
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Weare not to be understood that the deed might not be so 
drawn as to render it valid as a conveyance, upon the assent 
of one or more of the beneficiaries, if that intention was ex- 
pressed in the deed, but merely to declare, that as the deed is, 
the intention, seems clear that the debtor did not intend to 
give a preference to those only who assented. It then comes 
within the general rule of mandates, that until the persons 
for whose benefit they are made, have signified their assent, 
they are revocable by the grantor. [2 Story’s Eq. 1036, b, 
1045-6.] The deed then to the plaintiff being operative only 
in the nature of a mandate, until after the assent of all the 
creditors named in it, the levy of an execution previous to 
this, produced a disposition of the slave in controversy, in- 
consistent with the authority or power to be exercised by the 
trustee, and made the power inoperative as to the attaching 
creditor. [Russell v. Woodward, 10 Pick. 408; Elmes v. 
Sutherland, 7 Ala. Rep. 262. 

We think the charge of the court below is free from error. 

Judgment affirmed. 











BRADFORD, use, &c. BUSH. 


1. A party who has collected the money upon a judgment, will not be per- 
mitted to prosecute a writ of error in this court, until he refunds the mo- 
ney. Ifthe application is not made by the defendant in error, until after 
the judgment of this court is pronounced, reversing and remanding the 
cause, he must pay the costs of this court. 


Morton by the defendant, for a rule on the plaintiff, to 
show cause, why the writ in this cause should not be dis« 
missed. 
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Bowpon, for the motion. 
S. F. Rice, contra. 


ORMOND, J.—There is no difference in principle, between 
the facts on which this application is based, and those of Hall 
v. Hrabrowski, 9 Ala.278. The petition sets forth, that the 
plaintiff in error having obtained judgment below, collected 
the amount thereof by execution, and afterwards prosecuted a 
writ of error to this court, and at this term of the court has 
procured a reversal of the judgment. Inthe case cited, the 
money was enforced by execution, after the writ of error was 
sued out, but before the commencement of the term of this 
court, at which the judgment was reversed ; the application 
in that case, as in this, being after the reversal of the judg- 
ment. If the application had been made before the hearing 
of the cause, we would have directed the dismissal of the 
writ of error, unless the plaintiff refunded the money coerced 
by the execution. As the motion has not been made until 
the judgment was reversed, the defendant must pay the costs 
of this court ; but If the facts set forth in the motion are not 
denied by the plaintiff on oath, a stay of the certificate will 
be directed, until the money collected by the execution is re- 
funded to the defendant. 

The argument of the plainttff’s counsel, that this court 
cannot take original jurisdiction, and try the fact of payment 
if that is disputed, is premature. It will be time enough to 
consider that question, when the facts set forth in the affida- 
vit of the defendant, are denied in the same manner by the 
plaintiff. 

The motion is allowed, and a rule upon the plaintiff grant- 
ed, to show cause at the next term of this court, why the 
certificate of this court, of the reversal of this cause, should 
not be stayed, until the money coerced by the plaintiff under 
execution in this cause is refunded to the defendant. 
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JORDAN v. AUTREY. 


1. A party who has pointed out property which is exempt from levy and sale 
by the act of 1833, to an officer having an execution against his goods 
and chattels, and executed a forthcoming bond, is not estopped from ob- 
jecting to the sale, and claiming the priviledge which the act affords to a 
poor debtor; especially if the plaintiff in execution, or some third person, 
is not prejudiced by the implied waiver of the exemption, as indicated by 
the direction to levy. : 


Error to the Cireuit Court of Coosa. 


Tus is an action of trover, at the suit of the defendant in 
error, to recover damages of the plaintiff for the conversion 
of one pair of oxen and an ox-cart. The cause was tried by 
a jury, but on what plea the record does not discover. On 
the trial the defendant below excepted to the ruling of the 
court. It is shown by the bill of exceptions, that the plain- 
tiff proved property in himself, and a conversion by the de- 
fendant. The defendant then proved that the oxen and cart 
in controversy were levied on by one Johnson, a constable— 
having been first pointed out by the plaintiff, against whom 
the constable had an execution, and that he voluntarily gave 
a delivery bond, stating that he did not want them to be ta- 
ken out of his possession, because he had promised to lend 
them toa neighbor. Defendant further proved, that at the 
‘usual sales day” by the constable, the oxen and cart were 
purchased by him. It was also shown, that when the levy 
was made, and afterwards, plaintiff was in possession of a 
horse. Plaintiff then proved that he attended the sale, and 
forbid the same—alledging that the property was not liable 
to execution. He further proved that the sale was induced 
by the defendant’s executing a bond of indemnity. 

The court charged the jury, that if they believed from the 
evidence, the plaintiff had no other oxen and cart, (and owned 
no horse at the time of the levy,) but those levied on, then 
the oxen and cart were exempt from execution, and the plain- 
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tiff ought to recover. ‘Thereupon, the defendant prayed the 
court to charge the jury, that if the plaintiff voluntarily point- 
ed out the property to the constable, and gave a forthcoming 
bond, although he afterwards attended the sale and claimed 
it as exempt, they should find for the defendant. This pray- 
er was denied. ‘The jury found a verdict for the plaintiff, 
and a judgment was rendered accordingly. 


W. W. Morris, for the plaintiff inerror. By pointing out 
the property to the constable, and the levy of the latter there- 
on, the plaintiff is estopped from denying that it was exempt 
from execution ; the execution of the delivery bond did not 
discharge the lien. [Wallace v. Collins, 5 Ark. Rep. 41; 
Campbell v. Spence, 4 Ala. Rep. 543.] The defendant in 
execution, by his acts, influenced the conduct of third per- 
sons, and should not be allowed to withdraw his assent to the 
levy. He may have had other property subject to seizure when 
the levy was made, which he disposed of before the sale, and 
under such circumstances, the withdrawal of his assent would 
be afraud. [Stephens v. Baird, 9 Cow. Rep. 274; 5 N. H.R. 
452; 6 Pick. R. 455.] 


L. E. Parsons, for the defendant in error. The property 
in question was purchased by the plaintiff, with the full 
knowledge that it was not liable to seizure and sale, and he 
has no reason to complain. If the defendant in execution 
assented to the levy, such assent was without consideration, 
and might be withdrawn. [1 Starkie’s R. 396; 2 Starkie’s 
Ev. 28, 36; 2 M. & P. Rep. 293; 1B. & P. Rep. 293; 2 
Esp. Rep. 657; 1 Camp. Rep. 245; Cowp. Rep. 232; 6 
Pick. Rep. 455. | 


COLLIER, C. J.—The act of 1833 enacts, that “one 
work horse, mule, or pair of oxen, one horse or ox-cart,” §*c. 
“shall be retained by, and for the use of every family in this 
State, free and exempt from levy and sale by virtue of any 
execution, or other legal process.” [Clay’s Dig. 210, ¢ 47.] 
The question presented in the present case, arises upon the 
charge of the court, and is this, can a party who has pointed 
out property exempted by the act cited, to an officer having 
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an execution against his goods and chattels, and upon a levy 
being made, executed a forthcoming bond, afterwards object 
to the sale, and claim the privilege which the act affords ? 

There can be no question that Wallace v. Collins, 5 Ark. 
Rep. 41, cited by the counsel for the plaintiff in error, favors 
the idea, that consent being given to the seizure cannot af- 
terwards be recalled. We understand the court there to 
say, that where a defendant in execution delivers personal 
property to an officer, who had levied on it, his property was 
divested and he could no longer forbid the sale, unless he 
satisfied the execution in some other way. We have not 
examined with care the facts of ‘that case, but are satisfied 
that the principal laid down cannot be maintained in the 
unlimited terms in which it has been stated. If third per- 
sons would be affected by the withdrawal of the assent of the 
defendant in execution, perhaps he should not be permitted 
to claim the statutory exemption for property which he had 
pointed out or delivered to the officer. But the mere waiv- 
er of the statute privilege, uninfluenced by any thing extra- 
neous, may be revoked. We can discover nothing in reason, 
or legal analogy to prove the reverse, where the levy is as- 
sented to, or even approved, unless there is some considera- 
tion for it, either of benefit to the defendant in execution, or 
injury, actual or threatened, to the plaintiff, or some one else. 
If, in the case at bar, the party had other property which 
could have been seized to satisfy the execution, at the time 
the levy was made, which was placed beyond the reach of 
process, before the sale day, then perhaps the exemption could 
not afterwards be claimed. But there is nothing in the re- 
cord to indicate that such was the fact ; if it was, the party 
who would avail himself of it to estop the defendant in exe- 
cution, should have shown it. 

The view we have taken is sustained by Wallis v. Trues- 
del, et al. 6 Pick Rep. 455, in which it was explicitly held, 
that a license by the defendant to sell certain property under 
execution, unless there is a consideration for it, or something 
which the law deems an equivalent, may be revoked, and the 
license does not operate as an estoppel. So it has been ad- 
judged, that if a levy was assented to under an impression of 
all parties that it was regular, yet if the property was not seiz- 
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able uuder execution, the assent being made under a mistake 
can’t affect the right of property in favor of the plaintiff. [Ro- 
gers v. Collier, 2 Bailey’s Rep. 581.] 

In the case at bar, the plaintiff in error can’t be considered 
as occupying a more favorable position than the plaintiff in 
execution. He should rather be taken to stand in the same 
predicament ; for it is distinctly stated, that he induced the 
sale by the execution of an indemnifying bond to the con- 
stable. 

As to the delivery bond, it cannot be regarded as constitu- 
ting a material feature in the cause—it was executed only to 
secure the possession of the property to the defendant in exe- 
cution, until the day appointed for its sale ; and had no other 
effect, either to impair or strengthen the legal consequences 
of the levy. 

It results from what has been said that the law was cor- 
rectly ruled by the circuit court—its judgment is consequent- 
ly affirmed. 





SHEARER v. BOYD. 


1. When a petition for a supersedeas is allowed, it is the commencement of 
a suit, and upon its determination, costs are due to the successful party. 
2. It is competent for the petitioner, by the same petition, to ask relief in 
several causes, and it makes no difference in this respect, whether the par- 

ties are the same or different. 

3. Although a judgment for relief, as on motion, may be given, notwith- 
standing the petition for a supersedeas is quashed, yet the judgment ir 
such case must apply to the former judgment, and if for more than is cov- 
ered by the same entry, it is error. 


Writ of error to the Circuit Court of St. Clair. 


Supersepeas sued out by Boyd against Shearer, to stay 
proceedings on certain executions. 
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The petition asserts, that at the spring term 1831, Shearer, 
as the indorsee of Benjamin Smith, recovered a judgment a- 
gainst one Joel Chandler, for $248 56, besides costs; and at 
the same time said Smith for the use of Shearer, recovered an- 
other judgment against said Chandler, for about $523 23. Both 
of these judgments were removed to the supreme court, the 
petitioner, Boyd, being Chandler’s surety on the writ of error 
bond. They were aflirmed at the June term, 1832, of that 
court, and fi. fu. on the affirmed judgments, issued on the 
27th September, 1832. Chandler afterwards filed.a bill in 
equity against Shearer and Smith, upon which an injunction 
as to the sum of $180 was allowed against said executions. 
This bill was continued until 1834, when a decree pro con- 
Jesso was taken, but the suit eventually abated in August, 
1844, by the death of Chandler. In the same month pluries 
executions were issued in each case, which were levied on 
the property of Boyd. The petition then alledges, the peti- 
tioner is advised and believes, that Chandler in his lifetime, 
paid off both judgments, except the amount enjoined, and that 
he died in 1839 or 1840. 

The supersedeas was allowed for the entire sum of each 
execution. 

The defendant to the supersedeas. appeared and demurred 
to the petition, but his demurrer was overruled. He then 
denied the allegations, and the issue was submitted to a 
jury, who found for the plaintiff in the supersedeas, that all 
but the sum of $180, with interest from the 7th day of No- 
vember, 1832, had been paid to the plaintiffs in execution. 

The court thereupon rendered judgment, that the super- 
sedeas should be perpetuated, except as to the sum of three 
hundred and sixty-five dollars, being the sum of one hundred 
and eighthy. dollars, with interest from the 7th November, 
1832, and rendered judgment against Shearer, for the costs 
of the supersedeas cause. As to the sum unpaid, a judgment 
was rendered “ that the plaintiffs in execution recover it of 
Boyd, and his security on the supersedeas bond, for which 
execution may issue, in favor of Shearer, the other plainiiff in 
execution, consenting that it may so issue.” 

The defendants in the supersedeas assign as error, 

1. The overruling of their demurrer, 
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2. In rendering any judgment on the facts disclosed in the 
petition. 
3. In giving judgment for costs. 








S.F. Rice, for the plaintiff in error, cited Spence v. Walker, 
7 Ala. R. 568; Mabry v. Herndon, 8 Ala. Rep. 848 ; to show 
that a proceeding to supersede executions is a legal suit. 
Here two executions of different parties are embraced in one 
suit, which is clearly irregular. Besides this, there is no al- 
legation which execution was paid, or indeed that any thing 
was paid. What-is alledged, is the information and belief of 
the party, and this is not issuable matter. In addition to all 
this, the executions were improperly superseded, as by the 
petition it is shown that a certain sum was due. 


No counsel appeared for the defendant in error. 


GOLDTHWAITE, J.—1. In the English courts of com- 
mon law, the practice, when an execution has issued improp- 
erly, is, to obtain a judge’s order to stay proceedings, until the 
defendant can submit a motion in court ; (Tidd’s Prac. 511 ;) 
and this summary mode of redress by motion, it is said, ob- 
tains in all cases, when it would be allowed by audiia querela. 
[Ib. 212.] With us, the matter, to some extent, is regulated 
by statute, which directs the allowance of a supersedeas, on 
application to a judge at Chambers, whenever an execution 
has improperly issued. [Dig. 208, §38.] This statute was 
at first considered as extending only to cases whete the exe- 
cution issued irregularly. [Fryor v. Austil, 2 Stewart, 120; 
3S. & P. 345; 3 Ala. Rep. 668.] Subsequently, however, 
it has been held to apply to all cases where executions are 
improperly sued out, whether on account of mere irregularity 
or because the plaintiff has no just right to enforce process. 
[Lockhart v. McElroy, 4 Ala. Rep. 572; 7 Ib. 469.] The 
practice under our statute is, to consider the petition to the 
judge, as the allegation of facts out of which the party predi- 
cates his claim for redress, and as such it may be pleaded or 
demurred to. [Spence v. Walker, 7 Ala. Rep. 568; Mabry 
v. Herndon, 8 Ala. Rep. 848.] Even when the superdeas 
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is quashed, as having improvidently issued, we have held it 
did not impair the right of the party to interpose the motion 
necessary for his relief, and that the petition might be con- 
considered as such a motion. [Osweetchee Co. v. Hope, 5 
Ala. Rep. 629.] This summary of the statute, decisions, and 
practice upon this subject, is sufficient to show the petition is 
regarded as the commencement of a suit, and on its determi- 
nation costs are due to the successful party, in the same man- 
ner as in any other suit. 

2. Another consequence likewise flows from considering 
the petition as a suit, and that is, that the petitioner cannot 
seek relief in more than one cause. In other words, although 
a suit, yet it isso connected with previous proceedings, with 
regard to which the relief is sought, that they cannot be com- 
bined, or mixed up with the proceedings in another suit, 
and in this view it makes no difference whether the other 
suit is between the same or different parties. The petition 
under consideration affords as strong an illustration as any 
other, of the necessity that the proceedings to supersede the 
execution shall be applied to the particular case. It may be 
asked, how was the court to know which execution was to be 
entirely superseded, and which to be partially so; and if the 
petitioner suceeeds as to one, but fails as to the other, how 
are the costs to be divided? So far as the petition for the 
supersedeas is concerned, these remarks are sufficient to show, 
that in its present condition it is fatally defective in combin- 
ing two distinct suits together, and for that reason the de- 
murrer should have been sustained. 

3. The judgment itself, considered as one upon a motion 
to enter satisfaction, in consequence of the payment, is also 
erroneous, for the same reasons, as it does not designate which 
is paid and which unpaid, or what portions of which have 
have been satisfied. The principle settled in Osweetchee v. 
Hope, before cited, although it might warrant the court, as 
upon motion, in one or both cases, to inquire into the facts, 
and enter satisfaction as these may appear, does not sustain 
this judgment, which seems to cover both cases, but ,which, 
in fact, determines neither. 

The proper judgment upon the petition would be, to dis- 
miss it for the misjoinder; but notwithstanding this, the 
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court would be warranted in entertaining a motion to enter 


satifaction upon either, or both judgments, if the facts shown 








will warrant such relief. 
Judgment reversed and cause remanded for further pro- 


ceedings. 





HUGGINS, ADM’R, anv HILLIARD v. HALL, WRAGG 
& CHANDLER. 


1. Upon a bill filed to foreclose a mortgage, the heir of the mortgagee in 
possession, is a necessary party, and it is unimportant whether he is plain- 
tiff or defendant. 


Error to the Chancery Court at Mobile. 


Tuts bill was filed by George Huggins, administrator de 
bonis non of George W. Hilliard, and George H. Hilliard, an 
infant, by his next friend, sole heir at law of George W. Hil- 
liard, as complainants, to foreclose a mortgage executed to 
G. W. Hilliard, by Elisha 8S. Bebee, and G. W. Clark, on a 
parcel of land in Mobile, to secure the payment of a debt 
due to the deceased. 

A supplemental bill filed by them, alledges, that George 
H. Hilliard, has obtained possession of the mortgaged premi- 
ses by a writ of possession, under a judgment in ejectment, 
by virtue of which he is now in the sole and peaceable pos- 
session thereof. 

The defendant answered and demurred to the bill. The 
Chancellor dismissed the bill, because the heir was joined 
with the administrator as complainant. 


Pecx & Cvark. for defendant in error. The heir having 
recovered the possession of the land, was a proper, if not a 
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necessary party to the bill. [4 Kent, 160; Story’s Kq. Pl. 
184; Powell on M. 970, n; 4 Madd. 186, 486 ; 3 Russ. 476 ; 
Calvert on P. 2, 154, 168, 187; 1 Cha. C. 51; 2 Ib. 29.] 

In the case of Erwin v. Ferguson, 5 Ala. 163, relied on up- 
on the other side, the point is not decided, and Battre v. 
Auze’s heirs, 5 Ala. 178, was the case of a mere equitable 
mortgage, in which the heir had no apparent interest in the 
land. 








CAMPBELL, contra. 


ORMOND, J.—Our first impression was, and we so an- 
nounced it, that the heir of the mortgagee was a necessary 
party defendant, and could not be a party complainant. Sub- 
sequent reflection has satisfied us, that we were under a 
mistake. 'The mortgagor being out of possession, the mort- 
gage could not be foreclosed, without the heir of the mortgagee, 
who was in possession, being a party to the suit, and in our 
opinion, it is unimportant, whether he is a party plaintiff, or 
defendant. 


Let the decree of the court be reversed, and the cause be 
remanded. 





MARSTON v. THE BANK OF MOBILE. 


1. Semble: If a single witness testifies fully and explicitly to the existence 
of a usage, and is not contradicted, it cannot be assumed as a legal con- 
clusion that the proof is insufficient. 

2. A notary in whose hands a negotiable note, is placed for demand and pro- 
test, must inform the holder with;promptness, if he does not give nqtice of 
its dishonor; and if he undertakes to give notice, he must do so in such a 
manner as to make it effectual in law. 

2. Where the indorser of a negotiable note, after its protest for non-payment, 
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upon the note being shown to him by the maker, with the false assurance 
that it was paid, delivered up to the latter a security which he held for his 
indemnity, the fact that such a security existed when the note was pro- 
tested, will not excuse the neglect to give notice of the dishonor to the 
indorser. 


Writ of error to the Circuit Court of Mobile. 


T'HIs was an action on the case by the defendant in error, 
against the plaintiff, to recover damages for his neglect to give 
notice to Thomas G. Newbold, that a promissory note made 
by Jeremiah Findlay and John Cody, and indorsed by New- 
bold, Andrews, and Fontaine & Freeman, for the payment of 
$741, on the first and fourth day of January, 1839, had not 
been paid by the makers at maturity. The defendant wasa 
notary public, residing in Mobile, and the note was placed in 
his hands, that he might demand its payment, §c. Payment 
was accordingly demanded, and upon the default of the ma- 
kers, was protested for non-payment. In the notarial protest 
it is recited, ‘‘that the indorsers have had due notice of the 
demand and non-payment, and protest of said note, by notice 
in writing, directed by me as follows: To T. G. Newbold, 
and left at his office ; and for the two last indorsers at the of- 
fice of Fontaine & Freeman.” See further, a report of this 
when here previously. [7 Ala. Rep. 108.] 

The cause was tried on an issue of fact, a verdict returned 
for the plaintiff, and judgment rendered accordingly. 

It was testified by a witness introduced by the plaintiff, 
that it.was the custom at Mobile, for notaries, when a note is 
received for that purpose, to demand payment of the maker, 
and give notice of the non-payment to the indorsers. This 
was all the evidence in respect to the usage. 

The defendant prayed the court to charge the jury, that 
more than one witness is necessary to prove a usage in Mo- 
bile, that when a notary received a note in that city to de- 
mand payment, and to protest for non-payment, it was not 
his duty to give notice to the indorsers. This charge was 
refused, 
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Further, if at the maturity of the note in question, and for 
a long time afterwards, Newbold held an indemnity from the 
makers, sufficient to cover his liability as indorser, then the 
defendant is not liable for the omission to give him notice. 
This charge was given with the following’ qualification— 
“ Provided, plaintiff had notice of the indemnity that was 
held by Newbold.” ‘To the refusal to charge as prayed, and 
to the charge given, the defendant excepted, &c. 


J. A. Campse i, for the plaintiff in error. 


P. Pururrs, for the defendant in error. One witngss was 
sufficient to prove the local usage—there being no evidence 
on the part of the defendant. [Parrott v. Thatcher, 9 Pick. 
426.] But it was not necessary to prove any usage—for the 
notary, by his protest, informs the bank, he had given the no- 
tice, and the bank may well have relied on his statement. 
[Bank of Mobile v. Marston, 7 Ala. R. 110.] Supposing the 
charge to be erroneous, yet the court will not reverse the 
judgment, because the plaintiff was entitled to recover with- 
out any such proof. [Porter v. Nash, 1 Ala. Rep. 452; The 
Mayor &c. of Mobile v. Emanuel & Gaines, 9 P. 503 ; Brock 
v. Young, 4 Ala. R. 584.] As to the question of indemnity, 
this point was fully settled in the case, Bank of Mobile v. Mars- 


ton, supra. 


COLLIER, C. J.—If a single witness testifies fully and 
explicitly to the existence of a usage, and is not contradict- 
ed by opposing evidence, we should think that it could not 
be assumed as:a legal conclusion that the proof was insufli- 
cient. But if the law be otherwise, the error in the refusal 
to charge the jury was not prejudicial to the defendant. 
When this cause was here at a previous term, we said it was 
the duty of the notary to inform the holder of paper placed 
in his hands for demand and protest, what he had done, with 
all reasonable dispatch, if he has not given notice ; and if he 
undertakes to perform this service, he must perform it in 
such‘a manner as not to prejudice the holder’s rights. Here the 
defendant, as he affirms in the protest, attempted to give notice 
to Newbold the only solvent indorser, but did not do it in such 
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manner, as to make the act effectual in law; nor did he in- 
form the plaintiff what he had done, that the latter might sup- 
ply its defects. In this condition of the case, it did not de- 
volve upon the plaintiff, to adduce further evidence in order 
to establish the notaries default ; but it was incumbent upon 
the latter to excuse himself. This being the law, the proof 
of usage was altogether unnecessary ; and even if irregular, or 
insufficient, could not have assisted the plaintiff or prejudiced 
the defendant. 

In respect to the indemnity which Newbold had received 
from the makers of the note, it appeared that after the protest 
for non-payment, they showed the note to him, stating that 
ithad been paid, and asking that the indemnity might be 
released ; and under that impression, he complied with their 
request. In our previous decision, we said, that under these 
circumstances Newbold might very well have inferred, that 
the representation was true, and thereby induced to part with 
the indemnity ; consequently it furnished no excuse for the 
failure to advise him of the non-payment of the note. Wheth- 
er the knowledge of the plaintiff that Newbold was indemni- 
fied, could have relieved the defendant from the obligation 
to give notice, is in the present posture of the case, an imma- 
terial inquiry, as there was no proof that he was informed of 
of it, and the jury have negatived the fact. If the know- 
ledge of the plaintiff upon this point, could not change the 
rights and liabilities of the parties, as we incline to think, 
then the charge was more favorable to the defendant than 
he was entitled to ask. But apart from this, considering the 
evidence in the cause, the second charge prayed should not 
have been given in the terms in which it was asked, without 
adding a qualification as to the effect of the release of the in- 
demnity. 

There is no available error in the judgment of the circuit 
court, and it is consequently affirmed. 














Go.pruwaire, J., being interested did not sit in this cause. 
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MASSEY v. WALKER. 


1. The statement that “one was largely embarrassed with debt ata certain 
date,” is not the statement of a conclusion as distinguished from a fact. 

2. When evidence is excluded in the first instance, on an exception taken 
by the party against whom it is offered, but is afterwards put to the jury 
upon the other party withdrawing his objections, the exception falls with 
the admission, and cannot be looked to on error. 


Writ of error to the Circuit Court of St. Clair. 


Ciam interposed by G. S. Massey, to a slave levied on 
by attachment, as the property of John Massey, at the suit of 
Walker. 

At the trial, the plaintiff offered to read to the jury, as ev- 
idence, the note upon which the attachment was sued out, 
and at the same time offered to read the writ, declaration and 
judgment in the suit against John Massey. The defendant 
objected to the evidence, but the court notwithstanding ad- 
mitted it. 

The claimant proved the execution of a bill of sale for the 
slave, dated in October, 1839, (which was earlier than the 
_ date of the note,) by the defendant in execution, reciting the 
consideration of $900; he then offered-a witness, who sta- 
ted, that about the date of the bill of sale, he saw the claim- 
ant hand over to the defendant in attachment, several hun- 
dred dollars in money ; that at the time this money was thus 
handed over, both parties said it was money advanced by the 
claimant, to the defendant in attachment, to pay off a fi. fa. 
then in the hands of the sheriff of St. Clair, in favor of the 
Bank at Decatur, against the defendant in attachment. ‘The 
plaintiff objected to this evidence, and the court excluded it, 
remarking that the conversation between the defendant in at- 
tachment and the claimant, could not affect the plaintiff ’s 
rights, as he was not present at thetime. The claimant then 
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excepted to this ruling of the court. The plaintiff then with- 
drew his last objection, and the evidence went to the jury 
without further remark from the court. 

The plaintiff, in conclusion, introduced a witness who of- 
fered to swear to these words, to wit: “It is within my 
knowledge, that the defendant in attachment, at the date of 
the bill of sale, was largely embarrassed by debts.” ‘The 
claimant objected to this statement by the witness, but the 
court notwithstanding allowed it. 

The defendant excepted to the ruling of the court in the 
several points above recited. 

The jury returned a verdict finding the slave subject to 
the attachment, assessed his value at seven hundred dollars, 
and being of opinion the claim was interposed for the pur- 
pose of vexation and delay, assessed damages of $81 37, be- 
ing 15 per cent. on the amount of the attachment. Judgment 
was rendered on this verdict, as well for the damages as con- 
demning the slave to the plaintiff ’s suit. 

The errors assigned open all the questions reserved by 
the exceptions, and also question the judgment for the dam- 
ages. 














S. F. Rice, for the plaintiff in error, insisted— 

1. That the witness should not have been allowed to state 
Massey was largely embarrassed by debis. This isa state- 
ment of conclusions, not facts. [Whetstone v. Bank at Mont- 
gomery, 9 Ala. R. 875; Gibson v. Williams, 4 Wend. 320; 
10 John. 525; Lawson v. Orear, 7 Ala. R. 784; Whitman 
v. Farmer’s Ban’, 8 Porter, 258; Perkins v. Haggerthy, 1 
Ala. Rep. 632.] Being illegal, this evidence, no matter how 
unimportant, should be excluded. [Brown v. May, 1 Munf. 
288. ] 

2. The evidence was also illegal, as the plaintiff was 
not a creditor of Massey, when the bill of sale was execu- 
ted, and therefore was not in a situation to impeach the con- 
sideration. . 

3. The note of Massey was improperly introduced at the 
opening of the case, and might well tend to prejudice the 
jury. 

37 
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4. The declarations of the parties, made when paying and 
receiving money, was improperly rejected. [Pitts v. Bur- 
rough, 6 Ala. Rep. 733.] The withdrawing the objection af- 
tewards, could not relieve the case when before the jury from 
the influence of what was said by the court, and must have 
misled the jury. [Jones v. Norris, 2 Ala. Rep. 526; Oden 
v. Rippetoe, 4 Ib. 68; 5 Cowan, 106; Reel v. Reel, 2 Hawks, 
63; 11 Wend. 83.] 

5. No damages can be given in a trial of the right of pro- 
perty levied by attachment. [Dig. 212, $ 53.] 








B. Pores, contra. 


GOLDTHWAITE, J.—1. We think with the plaintiff ’s 
counsel, that to say one is in debt, is just as much a conclu- 
sion as to say that one is embarrassed with debts. From the 
course this notion of conclusions as distinguished from facts, 
seems to be taking, it is as well to state that the decisions 
upon this point, refer to conclusions of law, to be deduced 
from facts which may or may not exist. Such was the de- 
cision in Parker v. Haggerthy, 1 Ala. Rep. 730, where we 
held, that whether one was or was not a ¢enant, is a legal 
conclusion. So in Lawson v. Orear, 7 Ib. 784, it is said, the 
condition of insolvency is a legal conclusion. 

There is no matter which involves a combination of facts, 
that is not liable to be called a conclusion, if this term is pro- 
perly applied to the knowledge by one individual that an- 
other is embarrassed with debt. There seems to be no- 
thing in this point which requires a more extended conside- 
ration. 

2. It is wholly unnecessary to examine whether the evi- 
dence for the claimant was correctly excluded, in the first in- 
stance, for however this was, it is certain it went to the jury, 
and the objection being withdrawn, the exception fell with 
the admission of the evidence. Conceding the court was 
mistaken, the claimant afterwards requested no charge upon 
the effect of these declarations upon his case. It is sufficient 
to say, that the only matter to which a party can except on 
the trial of a cause, is the charge, or refusal to charge, upon 
the evidence, or law of the case. 
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All the other points involved in the assignment of errors 
are believed to be settled in Yarborough v. Moss, 9 Ala. 
Rep. 382. 

Let the judgmert be affirmed. 














HAYGOOD v. HARRIS. 


1. The separate estate of the wife, is not liable at law, during the cover- 
ture, for the payment of her debts, whether contracted before or after 
marriage. 


- 


Writ of Error to the Circuit Court of Lowndes. 


Truat of the right of property, between the plaintiff in 
error as claimant, and the defendant in error, plaintiff in exe- 
cution. 

Upon the trial, the plaintiff proved the levy of an execu- 
tion in his favor, against Mary A. Sally, on two slaves, whieh 
had been allotted to the defendant in execution, upon the 
division of her father’s estate, in 1837—and went to the pos- 
session of her guardian. ‘That in 1842 she intermarried with 
Middleton G. Haygood, and the slaves came to her possession 
and that of her husband. The execution issued and was lev- 
ied in May, 1844. 

The claimant relied on a deed, executed by the husband, 
shortly after the marriage, by which he conveyed the slaves 
levied on to him, in trust for the sole and separate use of the 
wife, during her life, with remainder to her children by the 
marriage, and for want of such issue, remainder over to her 
husband. ‘The deed secured to the wife the use and posses- 
sion of the slaves during her life. 

Upon this evidence, the court charged, that the deed con- 
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veyed such an interest to the wife, as would subject the 
slaves to sale under the execution, for the term of her life. 
To which the claimant excepted, and which he now asssigns 
as error. 








Gitcurist, for plaintiff in error. 
Cook, contra. 


ORMOND, J.—It does not appear, whether the judgment 
upon which the execution in this case issued, was obtained 
before or after the marriage of Miss Sally with M. G. Hay- 
good ; but we infer from the style of the judgment, as recit- 
ed in the execution, that it was obtained against her previous 
to the marriage. ‘This is however unimportaut, as in no 
event is her separate estate liable at law to the payment of 
debts, during the coverture. 'The common law takes no cog- 
nizance of personal property in the wife during the marriage; 
there may be a trust for her sole benefit, which a court of 
equity will protect, against the creditors of the husband. 
She may, it is true, charge this estate during the coverture, 
by her own act, but such acontract can only be enforced in 
equity. 

It seems to have been supposed, that because the debt ex- 
isted previous to the marriage, the separate estate of the wife 
was liable to the payment of the debt after the marriage. 
But by the marriage it became the debt of the husband, as 
well as the wife, and no proceeding whatever for its enforce- 
ment, can be maintained against the wife alone ; and as she 
could not be sued separately, a fortiori an execution cannot 
issue against her individually, either on a judgment obtained 
before, or after marriage. 

The case of Carlton & Co. v. Banks, 7 Ala. 32, has no re- 
semblance to this. ‘That was not the separate estate of the 
wife, but a mere life estate, which passed to the husband on 
the marriage, and was held subject to the payment of his 
debts. For a full exposition of the principles here laid down, 
see Morris v. Booth and wife, 8 Ala. 907. 

Let the judgment be reversed and the cause remanded. 
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ABERCROMBIE, ert au. v. CONNER. 


1. Where several judgments are rendered for the same debt, it seems that 
the satisfaction of one will operate to discharge the other, except as to the 
costs; and if one of the defendants in such judgments has a claim on the 
other, he must assert it by suit in his own name. 

2. Where several persons indorse a bill for the accommodation of the draw- 
er, or acceptor, they will be liable as between themselves in the order in 
which they indorsed ; unless there was some agreement, express or impli- 
ed, to be liable otherwise. 

3. The vendor of land, with a covenant of warranty, has an interest which 
entitles him to move to set aside a sale thereof, subsequently made under a 

Jfieri facias, upon grounds which affect the validity of the execution; and 
this although the vendor may have been discharged as a bankrupt under 
the act of Congress of 1841, for perhaps such discharge could not be 
pleaded in bar of a breach to occur in futuro. 

4, Where real estate has been sold under a fi. fa. a motion to set aside the 
same will be entertained any time before the purchaser obtains possession, 
or recovers it by suit; and even after the possession is obtained, where 
this takes place in so short a time after the sale that application cannot be 
conveniently made to set it aside. 


Error to the Circuit Court of Talladega. 


Tne facts of this case, so far as necessary to the understand- 
ing of the opinion of the court, may be thus stated. A bill of 
exchange was drawn by E. C Walker, in favor of James Aber- 
crombie, on Gideon Riddle, by whom it was accepted, and 
indorsed first by the payee, secondly by Zimri Madden, and 
thirdly by David Conner. Default having been made in the 
payment of the bill at maturity, it was protested for non-pay- 
ment, and several actions brought against the acceptor and 
indorsers, by the holders, Messrs. Wm. Knox & Co. In 
these actions judgments were recovered, and the bill with in- 
terest and incidental charges, fully paid off by Abercrombie. 
Thereupon the plaintiffs in the judgments assigned their 
judgment against the acceptor to the plaintiffs in the motion, 
who caused an execution to be issued upon the judgment a- 





a 


77 











294 ALABAMA. 
Abercrombie, et al. v. Conner. 

gainst the third indorser, under which his lands were levied 
on and sold. At the execution sale, the plaintiffs became 
the purchasers, and received a deed as such from the sheriff ; 
and the defendant in execution moved the court to set aside 
the sale, and that the deed be declared inoperative. This 
motion was granted, and an order made accordingly. 

The motion was opposed upon the ground that the bill 
was indorsed by those whose names appear thereon, for the 
accommodation of the primary parties to the bill; that the de- 
fendant had admitted his liability to contribute, and that the 
plaintiff, by the payment of the bill, with all charges there- 
on, became entitled to all securities which the holders pos- 
sessed; and could enfore contribution by execution on the 
judgment in their favor against Conner. Further, that Con- 
ner could not make such a motion, because he had sold the 
land to one Bradford. 








S. F. Rice and T. D. Cuarx, with whom was E. W. Peck, 
for the plaintiff in error, cited Daniel v. Smith & Sorrells, at 
the last term; 4 Ala. Rep. 572, 696; 10 Johns. Rep. 524; 
9 Porter’s Rep. 679; 5 Ala. Rep. 683; 3 Stew. Rep. 247; 
A Johns. Ch. Rep. 123; 7 Johns. Rep. 361; 2 Hawks Rep. 
590; 1 Ohio Rep. 191; Freem. Ch. Rep. 116; 5 Johns. Ch. 
Rep. 320; 6 Ala. Rep. 696; 7 Id. 315, 539, 683, 779, 784, 
923 ; 3 Id. 302; 3 Stew. & P. Rep. 346; 3 Cow. Rep. 42, 
note (a); 2 Ala Rep. 21; 7 Id. 202; 3 Stew. & P. R. 385; 
7 Wend. Rep. 83; 1 Dunl. Prac. 332; 11 Johns. Rep. 556; 
4 Ala. Rep. 402; 5 Id. 58,90, 221; 8 Wend. Rep. 480; 3 
Hill’s Rep. 215; 2 Johns. Ch. Rep. 290; 3 Hals. Rep. 153; 
2 Ala. Rep. 256; Clay’s Dig. 502-3; 1 Munf. Rep. 373, 
398. 


W.P. Cuitton, F. W. Bownon, and A. Wurre, for the de- 
fendant in error, insisted, that the motion of Conner was 
rightly made in due time; that the execution on the judg- 
ment against him was irregularly issued; and that the sale 
should be set aside. 


COLLIER, C.J.—There is no proof in the record show- 
ing that Messrs Knox & Co. assigned their judgment against 
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Conner to the plaintiff in error, or that the latter ever acquir- 
ed an inserest therein, unless the payment of the’ bill by him 
would confer it. Conceding that the indorsers were, as it 
respected previous parties, to be secondarily liable, and as 
between themselves, were to be responsible as eo-sureties, 
and still it cannot be maintained that they should enforce 
contribution against each other, by suing an execution upon 
a judgment recovered by the holder of the bill. A satisfac- 
tion of one of the several judgments for the same cause of ac- 
tion, would operate zpso facto to discharge the others, except 
as to the costs. [4 Ala. Rep. 572.] 

Let it be admitted that the indorsers put their names upon 
the paper for the accommodation of the drawer, or acceptor, 
and still they must be liable as between themselves in the 
order in which they indorsed; unless there was some agree- 
ment, express or implied, to be liable otherwise. Without 
stopping to inquire, whether there is any proof to show, that 
there was such a previous understanding, or whether Conner 
has made any subsequent promise to contribute, which is ob- 
ligatory upon him, we would merely remark that in the pre- 
dicament in which the cause is presented, if Conner is liable 
to contribution, he must be charged in an independent ac- 
tion, at the suit of Abercrombie. 

We might here close this opinion, but other questions have 
been pressed with great earnestness, at the bar, which it is 
said not only arise in this cause, but are involved in others 
still pending in the primary courts. 

Whether the costs had been paid on the judgment against 
Conner, is perhaps not an important inquiry in the posture 
in which the present case is presented. It is perfectly clear, 
that the plaintiffs in that judgment, or the officers of court, 
did not cause the execution to issue for the purpose of en- 
forcing their collection. The inference is, that the plaintiffs 
in the judgment did not interfere in the matter, and that if 
the costs have not been paid, they could have been collected 
at any time, without the sale of land, which the proof recit- 
ed in the record shows, had several times changed hands at 
prices ranging from six to eight thousand dollars. Aber- 
crombie was the actor in directing the execution, and can- 
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not legalize the acts under it, merely because the costs were 
unpaid. 

It is insisted by the plaintiff in error, that although the ex- 
ecution may have irregularly issued, and the sale may have 
been unauthorized, yet as Conner had previously disposed of 
all his interest in the land, he has not been prejudiced, and 
consequently cannot ask the interference of the court. It 
may be true as the record indicates, that Conner had sold the 
land between the time when the judgment was rendered and 
the issue of execution; but the same evidence also informs 
us that he conveyed with a general warranty, and of course 
is compelled to make good the title of his vendee. If how- 
ever, the deed contained no warranty, would it not be allowa- 
ble for his vendee, to move to set aside the sale, and carry on 
the proceedings in Conner’s name, instead of his own? Be 
this as it may, it is clear that his liability upon the warranty 
if his vendee should be evicted, authorizes him to take legal 
measures to prevent such aresult. Conner’s discharge as a 
bankrupt could not perhaps be pleaded in bar to a breach of 
warranty subsequently accruing. 

The plaintiffs in error insist further, that the judgment va- 
cating the sale is erroneous, because it does not order the 
purchase money to be refunded as a precedent condition. In 
answer to this argument it may be said, that Abercrombie 
himself bid off the land for the sum of fifty dollars, which he 
did not pay to the sheriff, as he claimed the right to whatev- 
er might be collected on the execution. ‘There was then no- 
thing upon which the order to refund coul have operated. 

In respect to the objection, that the defendant in error has 
slumbered too long upon his rights, to be allowed to object 
to the validity of the sale, we are all of opinion that it cannot 
be supported. Upon the sale of lands under execution, amere 
right of action passes to the vendee, but where personal pro- 
perty is sold, the possession itself is delivered. In the latter 
case, the application to set aside the sale, must be immediate, 
or at least as soon as reasonably may be, or the delay must be 
excused ; but where lands are the subject, the motion may 
be made any time before the purchaser takes possession, or 
recovers it by suit; unless the possession is acquired in so 
short a time after the sale, that an application cannot be @on- 
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veniently made. Until the possession is disturbed, the par- 
ties in interest may have had no notice of the sale, or if they 
have, perhaps may infer that the purchaser will not attempt 
to claim under his purchase. There is then no necessity for 
the party in possession to be active, until the purchaser ob- 
tains possession, or makes an effort to acquire it. This rea- 
soning my brethren think furnishes a satisfactory answer to 
the objection, that the defendant in execution has not mov- 
ed with promptness in this business; but there are other rea- 
sons which are quite as potent with me, and I will briefly 
state them. ‘The execution, it must be remembered, issued 
upon a judgment having no vitality, except as to the costs ; 
at least such is the inference from the case stated in the record. 
Bradford had purchased from Conner before the execution is- 
sued, and the reasonable inference is, that the possession of 
his vendee was open and notorious, and neither Abercrombie 
nor any one claiming under him, have been prejudiced by 
the delay in moving toset aside the sale under which he pur- 
chased. The fact of a continuing adverse possession would 
be sufficient to inform Abercrombie, or his vendee, that there 
was not an acquiescence in histitle. Even if the proceedings 
under the judgment against Conner were not merely void as 
it respects Abercrombie, yet there being an actual adverse 
possession by Bradford, or some one claiming under him, 
would not aconveyance by Abercrombie, (though his pur- 
chase and the sheriff ’s deed may have invested him with the 
title, ) under such circumstances, be a mere nullity, in am ac- 
tion by his vendee to recover the possession? If this be so, 
he could not have sold the land—how then could he be in- 
jured by the failure of Conner to move earlier in the matter? 
The case of Steele v. Worthington, 7 Ala. Rep. 266, which 
has been supposed to be an authority for the plaintiff in error, 
has been carefully examined, and we have been unable to 
discover the analogy. See further, Mobile Cotton Press, &c. 
v. Moore & Magee, 9 Porter’s Rep. 679 ; Hubbert and anoth- 
er v. McCollum, 6 Ala. Rep. 221. We have patiently con- 
sidered all the points arising upon this very voluminous re- 
cord, and are entirely satisfied, that there is nothing to show 
a ratification of the sale under execution. In fact we can 
38 
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not conceive how Conner, if he had desired, could have rati- 
fied it—having previously conveyed with warranty to Brad- 
ford, and in respect to the latter there is not the slightest 
ground to infer his assent. 

The judgment of the circuit court upon the motion, must 
be affirmed. 











HUIE v. GARRETT. 


1. After a debt due by judgment is condemned in the hands of a garnishee, 
the attaching creditor may compound with him, and release the judgment 
provided his judgment against the attaching debtor remains in force, and 
is credited with the sum recovered by him from the garnishee. 


Error to the Circuit Court of Lowndes. 


Morion by Garrett, to enter satisfaction of a judgment ob- 
tained against him by Huie. 

On the hearing of the motion, the facts were these, to 
wit : 

At the fall term, 1838, judgment was entered for Huie a- 
gainst Garrett, for $1620 19. In 1840, one Marvin, as the 
attorney of Charles Dewey, sued out an attachment against 
Huie, to which suit Garrett was summoned as a garnishee. 
At the fall term, 1841, Dewey recovered judgment in this suit 
against Huie, for $399 95, and at the same court a judgment 
ni st was entered against Garrett, for the same sum, in conse- 
quence of his default as garnishee. This was made absolute 
at the spring term, 1842. Marvin, the attorney of Dewey, 
in consideration of notes for about .the sum of $1000, trans- 
ferred and assigned this judgment to Silas Garrett, to which 
Dewey assented. Marvin entered acredit upon the judgment 
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principal and interest, in favor of Huie against Garrett. The 
court ordered satisfaction to be entered according to the mo- 
tion, and Huie excepted. 

Another question, as to the validity of the judgment in the 
attachment suit, in consequence of a levy upon a chair is al- 
so raised on the bill of exceptions, but need not be stated 
here, as it is not relied on. a 

The judgment upon the notice is assigned as error. 


Exmore, for the plaintiff in error, insisted, that Marvin had 
no control over the judgment against Garrett, further than to 
secure the money, but could make no compromise. ‘That 
judgment was not even a collateral security, and no contract 
between Dewey and Garrett, is binding on Huie. Besides 
this, it does not appear that Marvin was the agent of Dewey, 
except to sue out the attachment. Beyond this, it is not 
shown that Garrett owed Huie no other debt than the one in 
judgment, and if another debt was owing, neither Dewey or 
his agent had the right to select what debt Garrett should 


pay: 


N. Coox, contra, contended, that Dewey by his judgment, 
had the right to receive from Garrett the sum the latter ow- 
ed Huie, and if he received less, Huie cannot complain, if he 
has been credited with the full sum. 


GOLDTHWAITE, J.—By the judgment rendered against 
Garrett, as the debtor of Huie, the right to receive the debt, 
was transferred to Dewey, the creditor, and it became quasi 
his debt. When therefore, he compounded, with Garrett, 
(his judgment against Huie being in force,) the only right of 
Huie was, that Dewey should release him from the same 
sum as was due from Garrett. This was done when the 
credit was given, if the agent was authorized, and no ques- 
tion as to his authority is raised by the bill of exceptions. 

We can see noerror in the judgment. Let it be affirmed. 
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DAVIS v. DAVIS. 


1, When the offices of executor, and guardian, are united in the same per- 
son, he holds the estate in his hands, as executor, and does not hold any 
thing as guardian, which is not separates from the assets of the estate, or 
placed to his account as guardian. 

2. When a balance has been found against the executor, upon a settlement 
of his accounts, from which he has prosecuted a writ of error, and super- 
seded execution by a bond, the decree is suspended, and cannot be looked 
to, to ascertain the amount in the hands of the executor, for which he is 
liable as guardian. 

3. In a proceeding against one as guardian, who is also executor, he cannot 
show that in the settlement of his accounts as executor, a mistake was 
made, and thus reduce the amount ascertained by the decree of the court 
to be in his hands as guardian. 


Error to the Orphans’ Court of Autauga. 


Tue plaintiff in error was cited by the orphans’ court of 
Autauga, to settle his accounts as guardian of the defendant 
in error, and failing to appear, the Judge of the orphans’ court 
proceeded to state the account in his absence, and cited him 
to appear at a succeeding term, and file his accounts and 
vouchers. He appeared accordingly, and filed his accounts 
and vouchers, and the court proceeded to a settlement, and 
rendered a decree against him for $2,401 58. 

From an exception taken during the settlement, it appears 
that the plaintiff in error was the executor of an estate, in 
which the defendant was interested as heir, and was also 
guardian of the defendant, but had since been removed—that 
on the 11th Jahuary, 1843, on final settlement of his execu- 
torship, a decree was entered against him for $1109 27, in 
favor of the defendant as heir, and that the plaintiff in error 
had prosecuted a writ of error to the circuit court, to reverse 
this decree, which was pending at the time of this settlement. 
The plaintiff in error, objected to his being charged mm this 
settlement, with the sum charged against him in favor of the 
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minor, in the decree rendered against him as executor, on 
the ground, that as a writ of error was prosecuted thereon, 
the decree was suspended, and could not be used on this set- 
tlement, until the writ of error was disposed of, which ob- 
jection was overruled, and said decree received as evidence 
of his liability as guardian. 

The plaintiff also offered to reduce the amount against him 
as guardian, by proving, that in his settlement as executor, 
he had by mistake omitted a charge of $950 against the es- 
tate of his testator, and that the judge of the orphans’ court 
had agreed that he might make a supplemental report as ex- 
ecutor; which testimony the court refused to receive, and 
proceeded and rendered a decree against him. 

These matters are assigned as error. 


T. Witurams, for plaintiff in error. 
Emore, contra. 


ORMOND, J,—Where the offices of executor, and guar- 
dian are united in the same person, he holds the estate 
in his hands as executor, and does not hold any thing 
as guardian, which is not separated from the assets of the 
estate, and placed to his account as guardian. To as- 
certain the amount in his hands as executor, to which 
the ward is entitled, it is obvious a settlement of his 
accounts as executor, would be necessary. This it ap- 
pears was done in this case, and upon the settlement, that 
account was closed by placing the balance to the credit of 
the minor, which would be a debit, in the account of his 
guardianship. 

Upon the settlement of his guardianship accounts, the 
covrt charged him with the amount thus found to be in his 
hands, and of the propriety of this there can be no doubt, un- 
less the decree thus rendered against him, was superseded 
by a writ of error bond. It appears that the executor had 
sued out a writ of error upon the decree against him as exe- 
cutor, and that this suit was pending when the settlement of 
his guardianship was made, and the objection was, that this 
decree was not evidence of the amount in the hands of the 
executor, because it had been “suspended” by a writ of error, 
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which was still pending. As it could not be suspended, with- 
out a bond, so as to supersede an execution upon the decree, 
we infer that such was the fact, and the objection should 
have been sustained. In this aspect of the case, no settle- 
ment of the guardianship, so far as the decree against the ex- 
ecutor afforded evidence of the amount in his hands, could 
be made, until that cause was determined, and the amount 
for which he was chargeable definitely ascertained. 

The offer to prove a mistake in the settlement of the ac- 
counts as executor, was correctly refused. If sucha mistake 
in fact existed, it could not be rectified in this manner. As 
already observed, although the two offices may be united in 
the same person, the accounts must be separated, and cannot 
be blended together. The offer was to prove, that he was 
entitled to a credit which he had not received in the settle- 
ment of his accounts as executor, this could only be settled 
by a proceeding in the orphans’ court for the settlement of 
his executorship, or in a proper case in chancery. 

For the error previously noticed. the judgment must be re- 
versed, and the cause remanded. 





CARLISLE AND GRAGGS v. GRAY. 


1. The act of 1819, which prescribes the rate of interest and prohibits the 
taking of usury, impliedly abrogates the common law, which allowed the 
borrower to recover back in indebitatus assumpsit all interest he had paid 
above the rate prescribed : since the passage of statute, he can only main- 
tain a qui tam action in such case, and then the amount recovered by him 
“shall be paid into the treasury for the use of the State.” 


Writ of Error to the Circuit Court of Chambers. 


Tis was an action of assumpsit, at the suit of the plain- 
tiffs in error against the defendant, for money had and receiv- 
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ed; for money paid, laid out and expended ; for money paid 
by plaintiff to the defendant, by mistake, in a settlement pre- 
viously had between them; and upon an account stated. 
The cause was tried upon the general issue, and the jury 
returned a special verdict, in which the following facts are 
found: Ist. That Elizabeth C. Gray held notes on the 
plaintiffs amounting, in February, 1843, to $1326 85, the 
whole of which were given for excess over legal interest for 
the forbearance of another demand, which she then held a- 


gainst them. 2d. That in said month of February, 1843, 
one Gunn, a witness, purchased said notes from Mrs. E. C. 


Gray, and paid her for them, and another demand against the 
same parties, a tract of land, estimated at three thousand and 
seven dollars. 3d. That some three days after the said trade 
(at which time the notes went into the possession of Gunn, ) 
Gunn gave the notes up to the plaintiffs, upon their executing 
to him their joint note, with security for the amount ; which 
is still wholly unpaid. 4th. That before the trade between 
Mrs. Gray and Gunn, Carlisle and Graggs had jointly request- 
edGunn to trade for the notes, and they agreed with him that 
they would not plead usury against him, but that they would 
give him such note as they afterwards did give. Gunn made 
the trade upon this assurance by Carlisle and Graggs. 5th. 
That Gunn paid for said notes with a tract of land, then and 
previously his own property, and to which Carlisle and Graggs 
had no claim. And the question being submitted to the jury 
whether the trade between Gunn and Mrs. Gray was a pur- 
chase by him of the notes from her, or a payment to her of 
the debt of Carlisle and Graggs, they find that it was a pur- 
chase by Gunn on his own account, and if the law be for the 
plaintiffs, assess their damages at $1462 48. Thereupon a 
judgment was rendered for the defendant, and against the 
plaintiffs for costs. 





T. D. Crarke, for the plaintiffs in error, insisted that the 
action was well brought, and that the special verdict affirm- 
ed such a state of facts as entitled the plaintiffs to a judgment. 
He cited 1 Porter’s Rep. 423; 20 Johns. Rep. 290; 8 Cow. 
Rep. 681; 7 Wend. Rep. 256; 3 Ala. Rep. 158, 474, 643. 
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L. B. Roserrson, for the defendant, cited 7 Term. Rep. 
184; 9 Mass. Rep. 48; 6 Greenl. Rep. 39; 5 B. Monr. Rep. 


317; 1 Pick. Rep. 554; 1 Lomax’ Dig. 373. 














COLLIER, C. J.—Where a higher rate of interest than 
eight per cent. shall be taken or received, under any contract, 
the act of 1819 declares, that there shall be a forfeiture of the 
entire debt, &c. with all interest thereon, “ one half of which 
forfeiture shall be paid into the public treasury, for the use 
of the State, and the other half to him or them that will in- 
form or sue for the same, t6 be recovered with costs, by ac- 
tion of debt, in any court of record in this State: Provided, 
that if the borrower should be the informer as aforesaid, the 
whole amount thus recovered shall be paid into the treasury, 
for the use of the State. Provided, also, that every such action 
of debt as aforesaid shall be commenced and sued in the lend- 
er’s life-time, or within three years after the commission of the 
offence, or in one year after the time of payment of any mo- 
ney, goods, wares or merchandize contracted to be paid on 
any usurious agreement or contract.” [Clay’s Dig. 589, § 2.] 
This enactment has been so far modified by the act of 1834, 
as to make the interest only the forfeit, where a higher rate 
than the law authorizes is taken or received; but in other 
respects it remains in full force. [Clay’s Dig. 591, § 9.] 

It may be conceded, that according to the principles of the 
common law, the borrower of money, who has paid an excess 
above the legal rate of interest, may recover it in an action of 
indebitatus assumpsit ; and further, that a statute in impos- 
ing a penalty, or forfeiture, and providing a specific remedy 
for its recovery, does not abolish the common law action 
which was previously appropriate to the case. But is it al- 
lowable to adopt the latter form of procedure so long as the 
party is liable to the action prescribed by the statute. The 
case of Wheaton v. Hibbard, 20 Johns. Rep. 290, is most 
explicit, and furnishes a negative answer to this question. 
Here we have seen that the hmitation to the qui tam action 
cannot be less than one year from the time of the reception 
of the usurious interest, unless the lender shall sooner die. 
If the writ may be compared with the special verdict, we 
discover that the present action was instituted within two 
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months after defendant sold the notes she held on the plain- 
tiffs, to Gunn, and within less than that time after they were 
extinguished by the arrangement between the plaintiffs and 
the latter. 

But does not the first proviso to the section of the act of 
1819, which we have quoted, indicate the intention of the 
legislature that the borrower who had parted with his money 
should not be reimbursed the excessive interest? While it 
allows him to maintain the form of action which the statute 
designates, it declares that he shall not profit by the recove- 
ry, but in such a case makes the State the sole beneficiary of 
the judgment. This proviso, it is true, does not repeal the 
common law right of action, in totidem verbis, but (it is con- 
ceived) indicates the intention of the legislature, that the bor- 
rower shall not maintain any action for its reimbursement. 
If he were allowed to sue in assumpsit after the qui tami suit 
were barred, this intention would be defeated. 'To prevent 
such a result, we think it must be held, that the action in the 
present case is not maintainable. This view is decisive, and 
we decline the consideration of the points raised at the ar- 
gument. The judgment of the circuit court is consequently 
affirmed. 























WELLBORN, er au. v. TILLER, ev at. 


1. Whena bill is multifarious, and is not demurred to for this cause, the de- 
fect will not be noticed in an appellate court. Rig 

2. A general demurrer, without any special cause assigned, has the effect one 
ly to turn the inquiry upon the equities of the bill. 

3. When the bill charges a false and fraudulent representation is made by 
the defendant, and his answer asserts an ability to comply with the repre- 
sentation, this puts him on proof of his ability as asserted. 


39 
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4, When the allegation is, that a party falsely and fraudulently represented 
himself and others as invested with title by means of a conveyance from 
another, and the answer asserts that such a title existed, it is incumbent on 
the defendant to show it, otherwise the allegation of the bill will be taken 
as admitted. 

5. When a party is induced to give a note by false representations of the ex- 
istence of a fact, and after judgment goes into equity for relief, on the 
ground of ignorance of the false representations, if the false representations 
are admitted, it is incumbent on those who made them to show their truth, 
or otherwise that the plaintiff knew they were false previous to the judg- 
ment. 

6. When a pro confesso decree is taken, and is not impeached as irregular, 
it obviates the necessity of proof of the allegations of the bill against the 
defendant who neglects to answer. 











Writ of Error to the Court of Chancery for the Eighth 
District. 


Te case stated by the bill, after divesting it of superflu- 
ous matter is this: 

In April, 1838, one John McMillan, then representing him- 
self as a man of wealth, and able to comply with his contracts, 
agreed to purchase from Allen B. Tiller, certain tracts of land 
for the price of $2000—of this, $500 was to be paid, one half 
in six months from the time of purchase, and the other half 
on the Ist January next afterwards. The remaining $1500 
was to be paid by his conveying good fee simple titles to two 
lots in the town of Irwiuton. McMillan falsely and fraudu- 
lently represented that he was able to make Tiller a good fee 
simple title to these lots. Confiding in his promise to do so, 
the latter conveyed to him the title for the lands con- 
tracted to be sold. The bill charges that McMillan has 
never paid any ‘thing upon the purchase for the lands, and was 
entirely unable to comply with his contract to convey titles 
to the Irwinton lots; the only claim he had to them being a 
conditional purchase, which has never been perfected, on ac- 
count of his inability to make payment to the proprietors, 
who subsequently sold them to other persons. The bill also 
chargesa sale by Tiller to McMillan of corn, fodder, bacon, 
§c. to the value of $300, which the latter never has paid for, 
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and that possession of the land was delivered to him, and re- 
mained with him for one year, duging which the possession 
was worth two hundred dollars. McMillan afterwards ab- 
sconded. 

About the Ist of October, 1839, one Churchill Gorman 
showed Tiller the conveyance made by him to McMillan 
and asserted that McMillan had sold some lands to himself 
William Wellborn, and William D. Grimes. Tiller protest- 
ed against giving possession, as the titles had been obtained 
from him under fraudulent pretences. Gorman then told 
him that he must look to McMillan for the fulfilment of his 
contract, that he had parted with his right to the land ; that 
McMillan had conveyed it to Wellborn, Grimes and himself, 
and they had nothing to do with McMillan, but would divide 
the land with Tiller, and sell the other half to him. ‘Tiller 
not knowing the truth of the matter, but believing that Mc- 
Millan had conveyed the lands as asserted by Gorman, a- 
greed to give his promissory note for $750, at twelve months 
date, and to deliver up McMillan’s two notes for $250 each, 
and accordingly did so, procuring Alexander Gordon and 
Angus McAllister to become his sureties. 'This note was, 
after its maturity, put insuit, in the names of William Grimes, 
and Gorman, and judgment rendered against all the makers. 
Tiller asserts that he was ignorant that McMillan had not 
conveyed the lands to Wellborn, Grimes and Gorman, until 
after the judgment was obtained. 

The bill prays that the contract between Tiller and Mc- 
Millan may be rescinded. ‘That an account may be taken 
of what is due Tiller, on account of the use of the land, and 
for the sum due for the corn, bacon, &c., and for an in- 
junction against the judgment obtained by Wellborn, Grimes, 
and Gorman. 

Tiller, Gordon, and McAllister all join as complainants ; 
McMillan, Wellborn, Gorman and Grimes are made defend- 
ants. McMillan’s answer admits the contract for the pur- 
chase of Tiller’s lands, corn, bacon, &c., but asserts that he 
paid for the corn, bacon, &c. in money; that he has taken 
up the notes given for part of the price of the land, and that 
he has always been, and is willing, and able to make good 
titles to the Irwinton lots. He also insists, that a complete 
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title to the same, vested in Tiller from him. He admits 
his insolvency at the time of answering, but denies he was 
so when the purchase was made, and for two years sub- 
sequently. 

Wellborn’s answer admits his belief of the contract be- 
tween McMillan and Tiller for the purchase of the land, but 
asserts his ignorance whether McMillan paid the money, or 
conveyed titles to the lots asagreed upon. It asserts his un- 
derstanding that the same title made by Tiller to McMillan, 
was conveyed by himself, Gorman and Grimes to Tiller, who 
since the conveyance, has appeared well satisfied with the 
repurchase. He asserts that McMillan parted with the title 
he obtained from Tiller, to himself, Gorman and Grimes, 
which fact is well known to Tiller, as he holds in substance 
the title he made to McMillan, which he got from the res- 
pondent. He asserts also, that when Gorman received the 
note of $750 from Tiller, it was taken in good faith, and un- 
der no pretence whatever to defraudhim. He asserts his be- 
lief that Gorman received as good titles from McMillan for the 
land as Tiller made to him, and reconveyed the same in good 
faith to Tiller; the titles do not vest in McMillan, (as to 
what benefit a mere agreement can be to Tiller, the respon- 
dent could only give an opinion, but no facts,) McMillan, (at 
the time of the answer,) has now no title to the lands, as all 
that the respondent knows of was conveyed by himself, Gor- 
man and Grimes, to Tiller. He asserts that Tiller went in- 
to possession of the land after it was purchased by the respon- 
dent, Gorman and Grimes. He advised his partners to give 
Tiller one half of the land, as he had fraudulently got pos- 
session of it, and as the trouble of dispossessing would be con- 
siderable. After this, Gorman sold the other half to Tiller, 
for a less sum than it was reasonably worth. 

He asserts that he had to pay a large sum of money as se- 
curity for McMillan, and that this was the consideration in 
the purchase from him. He denies all fraud and combina- 
tion, and prays that his answer may be taken as a demurrer 
to the bill. 

Grimes’ answer denies any knowledge by him, of the con- 
tract between McMillan and Tiller. He admits that judg- 
ment was obtained on the note, as stated in the bill, and as- 
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serts the consideration for the note was the purchase by 'Til- 
ler of one half of the land described in his bill. He insists 
that Tiller has never offered to rescind this contract, and he 
believes he has lost more by McMillan than Tiller has, as 
Gorman, Wellborn and himself were sureties for Mc Millan to 
a large amount, and took the lands as a dernier resort. As 
Tiller complained of being defrauded by McMillan, the res- 
pondent, with Wellborn and Gorman, gave him one half of 
the lands as a compromise, and settlement of all difficulties, 
and he voluntarily purchased the other half. He denies all 
fraud, &c. 

As to Gorman, the bill was taken pro confesso. 

The depositions of several witnesses were read. 'The sub- 
stance of the testimony is this: It proves the contract be- 
tween McMillan and Tiller, substantially as set out in the bill, 
and identifies the Irwinton lots, as one upon which is the Eu- 
faula house, and the other as in the possession of one Dunn; 
and these lots are shown to be in possession of persons claim- 
ing under the proprietors of Irwinton. McMillan is proved 
to have been insolvent when the purchase was made, and 
continues so, No evidence was submitted on the part of the 
respondents. 

The chancellor decreed a rescission of the contract, on ac- 
count of the false representations of McMillan, as to his sol- 
vency and ability to make good titles to the Irwinton lots. 
He also decreed a perpetual injunction as to the judgment 
obtained by Wellborn, Grimes and Gorman, and directed the 
defendants to pay the costs of the suit at law, as well as the 
suit in equity. 

The defendants prosecute a writ of error from this decree, 
and assign it as error. 


J. Cocuran, for the plaintiffs in error, made the following 
points : 

1. The defence now insisted on to the note might have 
been made at law; and no suflicient excuse is shown why 
it was not somade. Mere ignorance of a defence, when it 
could have been ascertained by ordinary diligence, will not 
authorize equity to relieve. [Lee v. Insurance Bank, 3 Ala, 
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Rep. 21.] The diligence is not established or proved. [See 
Mock v. Candiff, 6 Por. Rep, 24; 1 Stew. 107. ] 

2. The note was given as a compromise of all difficulties 
and disputes, and with a full knowledge of all circumstances 
now alledged as fraudulent. [Standifer v. Standifer, 1 Stew. 
532. | 

3. There is no proof whatever as to the contract which 
was made between Tiller and Gorman when the note was 
given. The cause then must be determined as to this, upon 
the bill and answers. Gorman has not answered, and con- 
sequently, even if the answers will bind the others, there is 
no reason for a decree against him. 








Pecx & Cuark, contra. 


GOLDTHWAITE, J.—1. This bill is certainly excep- 
tionable, as it contains two distinct matters, which have no 
necessary connection with each other. It is evident that 
none of the defendants except McMillan, are interested, whe- 
ther the contract of purchase between him and Tiller stands va- 
lid, or is rescinded. So too, the complainants, Gordon & Mc Al- 
lister, have no interest in this inquiry. On the other branch 
of the case, with relation to the note subsequefitly given to Gor- 
man, McMillan seems to be entirely disconnected. Under 
these circumstances, if a demurrer had been interposed on ac- 
count, of the bill being multifarious, the form of the bill must 
have been amended or dismissed. 

2. This objection, however, was not taken in the court 
below ; it is true a general demurrer was put in by Well- 
born, in his answer, but no special causes being assigned, it 
has the effect only, to turn the enquiry upon the equities of 
the bill. The 30th rule, for the regulation of practice in 
chancery, directs that all demurrers shall state the matters of 
objection ; [Clay’s Digest. 616, § 30,] but this is no more 
than an iteration of the rule which previously governed the 
practice of all equity courts. [Mitford, 214; Story’s Eq. 
' Pl. § 455.] As the defendants, therefore submitted to go on 
to the hearing, without specifically raising this objection, the 
court ought not now to notice it, nor indeed would it have 
been adverted to, but for the necessity which there is to dis- 
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tinguish one part of the bill from the other, in the application 
of the admissions of the answers. 

3. It will be seen that McMillan distinctly admits the con- 
tract with Tiller, and asserts that he was able and willing to 
make good titles to the Irwinton lots. Indeed, he goes fur- 
ther, and asserts that a complete title actually vested in Tiller, 
derived from himself. 'The charge ascertained from the en- 
tire bill is, that McMillan falsely and fraudulently represented 
he was able to make a good fee simple title, and that Tiller, 
confiding in his promises to do so, conveyed the land. 'This 
representation is not denied by McMillan, but is met by the 
assertion, as before stated, of an ability to convey. This, 
strictly speaking, is irresponsive matter, and it was his busi- 
ness to support the assertion by proof. None is shown, but 
on the contrary, it is established that other persons are in pos- 
session of the lots pretended to be sold by McMillan, who 
claim under titles derived from the proprietors. We think 
there is no distinction, in principle, between the case here, 
and that of Younge v. Harris, 2 Ala. Rep. 109; and there 
fore the decree is correct in directing a rescision of the con- 
tract between McMillan and Tiller. 

4. The defence to the $750 note, rests upon the allegations 
of the bill, the admissions in the answers of the defendants 
Wellborn and Grimes, and the pro confesso against Gorman. 
The bill asserts that Gorman represented that McMillan had 
conveyed the title obtained from Tiller to Wellborn, Grimes, 
and himself. Wellborn, in effect, admits that such a repre- 
sentation was made, when he asserts that ‘ the same title 
made by Tiller to McMillan, was conveyed by himself, Gor- 
man and Grimes to Tiller.”” Grimes asserts that he, with 
the other defendants, took the lands from McMillan, as a der- 
nier resort, to secure them against liabilities as sureties for 
him, and that they gave Tiller one-half of the lands, and sold 
him the other half. How there could be either a gift ora 
sale, without the assertion of title, is difficult to conceive, and 
certainly is not explained. It is not the proper course of evi-. 
dence for any one to establish a negative, unless the affirma- 
tive is a presumption of law, and it was incumbent on these 
parties to show that McMillan had invested them with the ti- 
tle, the representation of which induced Tiller to give his note 
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as acompromise. There isno question as to the rule of law, 
that one may bind himself by the compromise of a doubtful 
or even bad claim. [Standifer v. Standifer, 1 Stewart, 532.] 
But a compromise induced by a false representation, is no 
more binding than a contract under similar circumstances. 

5. The complainants do not pretend that a defence at law, 
would have been ineffectual, but they assign as an excuse for 
not making it there, that they were ignorant of the falsity of 
the representations which induced the giving of the note. 
The representations being admitted, and the means of proving 
their truth being entirely within the control of the defend- 
ants, it was incumbent on them to shew them to be true, or 
if otherwise, that the complainants were advised of their fal- 
sity previous to the rendition of judgment against them. 
The rule is, that chancery will not relieve against a judgment 
at law, unless the defendant was ignorant of the fact in ques- 
tion, pending the suit ; or unless he was prevented from avail- 
ing himself of the defence, by fraud or accident, or the act 
of the opposite party, unmixed with fault or negligence on 
his part. [Mock v. Cundiff, 6 Porter, 24; French v. Gar- 
ner, 7 ib. 549.] Here, however, the giving of the note was 
induced by the representation of the party, which he does 
now attcmpt to support. Tiller acted upon this repre- 
sentation, and it is fair to presume a ccntinuation of his 
confidence in its truth, until the contrary is shewn by the op- 
posite party. This not being made apparent, the chancellor 
correctly visited the consequences of the representation upon 
those who made it. 

6. It is supposed no decree ought to have been rendered 
against Gorman, as there is no proof on the part of this case, 
affecting him. Without examining into the question whe- 
ther the admissions of the other persons, who are jointly par- 
ties to the judgment, as plaintiffs with Gorman, we place our 
answer to this objection on the ground, that he is concluded 
by the pro confesso. The regularity of the decree is not 
questioned by the errors assigned, and therefore it is unneces- 
sary to examine whether the service was personal, or was 
perfected against him as a non-resident, by publication, nei- 
ther of which matters appear in the transcript. In either 
event, however, if the service was perfected, the effect of the 
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pro canfesso isthe same. The act of 1841, [Clay’s Digest, 
254, § 58,] provides for the case when the service is person- 
al; and the decision in Arnold v. Shepperd, [6 Ala. Rep. 299] 
shews that proof is unnecessary, of the allegations of the bill, 
when it is taken as confessed against an absent defendant 








properly before the court. 
Our conclusion therefore is, that there is no error in the 


decree. Decree aflirmed. 


McCALL, use, §c. v. McRAE. 


1. After an execution has been perpetually enjoined, a motion cannot be 
made against the sheriff for failing to make the money upon it, although it 
was several years in his hands, before the decree was made. 

2. A demurrer will not be sustained to a plea puis darrien continuance for 
want of an affidavit. The objection should be made to its reception by 
the court. 


Writ of error to the Circuit Court of Barbour. 


Motion by the plaintiff in error, against the defendant 
in error, as sheriff, for failing to make the money on an exe- 
cution, which by proper diligence he could have made. The 
execution is alledged to have come to the hands of the she- 
riff on the 27th May, 1841, and notice was given that the 
motion would be made on the third Monday of September, 
1841. 

The defendant pleaded not guilty, and at the spring term, 
1846, on payment of costs, was permitted by the court to 
plead puis darrien continuance, that the judgment against 
the defendant was by the chancery court of Barbour county, 
at the November term, 1843, of that court, perpetually en- 
joined. To this plea the plaintiff demurred, which being 
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overruled by the court, and the plaintiff declining to plead 

over, judgment was rendered by the court for the defendant. 
This is now assigned as error. 








Betser, for the plaintiff in error. 

1. The execution on which the rule was founded issued 
from competent authority, and was duly authenticated. It 
was not for the sheriff to say, whether it was founded on a 
proper judgment or not. [See Anderson v. Cunningham, 
Minor’s Rep. 48; Neale, et al. v. Caldwell, 3 Stew. 139; God- 
bold v. Bank of Mobile, 4 Ala. Rep. 520.] The judgment 
was in force when the sheriff committed the default. By 
negleet of duty he then incurred a penalty, and this renders 
him liable, although the judgment was afterwards perpetual- 
ly enjoined. [See Chandler v. Chandler, 7 Ala. Rep. 506 ; 
Lockhart v. McElroy, 4 Ala. Rep. 572.] In the case of Hollo- 
way v. Johnson, the debtor died before the issuance of execu- 
tion—7 Ala. Rep. 660. 

2. The plea of puis darrien continuance should have been 
swomto. See Buddle v. Nelson, 6 Term, 369; McAlpin v. 
May, 1 Stew. 522. 


ORMOND, J.—The rule upon this subject, is laid down 
in Godbold v. The P. & M. Bank, 4 Ala. 520, that although 
the execution is irregular, so that it might have been quash- 
ed on motion, the sheriff cannot refuse to execute it, or ex- 
cuse himself for the omission, by proving such to be the 
fact ; but where the judgment is so utterly void, as to afford 
no warrant for the officer in executing it, he may successful- 
ly defend himself, by proving that there isno such judgment, 
or that it is void. 

This case falls fully within the principle there laid down. 
It apvears that the judgment on which the execution had is- 
sued, was perpetually enjoined, nearly three years before the 
eause was tried ; and although we may infer, that at the time 
this motion was made, and up to the time when the chance- 
ry court perpetually enjoined the judgment, the execution 
was so far regular, that the sheriff could not have defended 
himself against this motion, the case is entirely different, 
when the judgment of the court is asked, after it is ascertain- 
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ed, that the plaintiff not only had no right to issue his execu- 
tion, but that his judgment was inoperative. It is in effect 
the same asif there had been no judgment when the execu- 


tion issued. 

The case of Chandler v. Crawford, 7 Ala. Rep. 506, is un- 
like this. ‘There, there was a judgment, and although the 
defendant was insolvent, so that the plaintiff was not injured 
by the failure of the sheriff to return it, we held, the court of 
chancery could not relieve against the penalty. 

The right to recover upon the judgment being gone, car- 
ries with it the right to recover the penalty of ten per cent. 
for the sheriff’s neglect, as was held in Willard, Freeman & 
Co. v. Womack, 4 Ala. R. 539. The case of Lockhart v. Mc- 
Elroy, Id. 572, was where the sheriff had collected the mo- 
ney, and afterwards a judgment was obtained against the 
coroner, for failing to make the money, on an execution up- 
on the same judgment, after which the sheriff paid over to 
the plaintiff the amount of the judgment, and we held that 
this did not discharge the penalty of ten per cent., which had 
actually accrued, and which had not been discharged by the 
payment of the sheriff. Here the penalty never accrued, as 
it is now ascertained there never was any right in the plain- 
tiff, to enforce an execution upon this judgment. 

This plea being pleaded puis darrein continuance, should 
regularly have beeen sworn to before it was received by the 
court, andin McAlpin v. May, 1 Stewart, 522, it was held, 
that this was such a defect as could be reached by general 
demurrer. After a full consideration of this matter, we are 
satisfied this decision is wrong, and as a matter of practice 
constantly recurring, it is important it should be put upon a 
proper footing. 

A plea puis darrein continuance, is a waiver of the pleas 
previously put in; its tendency therefore, by presenting a 
new issue, is, to delay the cause, and for this reason it will 
not be permitted to be filed, until the court is satisfied of its 
truth. And when the plea consists of matter in pais, this 
can only be by oath being made of the truth of the plea. 
This is the reason assigned in the old books upon the subject 
of requiring this plea to be verified. [Martin v. Wyvill, 1 
Strange, 493. 
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The oath is not a part of the plea, but a preliminary to its re- 
ception, and when the plea is thus received, it cannot be re- 
jected by the court, because it is insufficient. Lovell v. Eas- 
taff, 3 Term, 557. The decisions of this court upon pleas in 
abatement, and pleas of non est factum, that the want of an 
affidavit is reached by a demurrer to the plea, have no appli- 
cation, because the affidavit is by statute made a constituent 
part of the plea. In thiscase there would have been no pro- 
priety whatever in requiring an affidavit, as the fact stated in 
the plea was matter ofrecord. Indeed, under our practice, the 
reason of requiring an affidavit in any aspect of this plea, does 
not exist, at least to the same extent as in England, as the 
exhibition of such a plea, with us, does not necessarily, as in 
that country, delay the cause. In most cases in practice, the 
issue is made up at the trial. We are therefore fully satisfied 
that the objection must be taken to the reception of the plea, 
and if objected to, must be verified by the oath of the party ; 
but if received by the court, no objection for that cause can 
afterwards be taken to it. This was held to be the law in 
regard to these pleas, in Nichols v. Mason and Spalding, 21 
Wend. 339. 
The judgment of the court below must be affirmed. 





Judge GotptHwaire not sitting. 


FOREMAN v. HARDWICK. 


1. H sold land to F, and took his note for the payment of the purchase mo- 
ney, afterwards F won his note upon the result of the Presidential elec- 
tion of 1840, and the same was delivered up by H. Held, that the wager 
was illegal and void, that the delivery of the note to the maker did not dis- 
charge his indebtedness, and it was competent for the vendee by suit in 
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~ equity to assert his equitable lien, and enforce a collection of the purchase 
money by asale of the land. 

2. Where the vendor of land files a bill to enforce his equitable lien, he will 
be compelled to do equity ; if therefore, the vendee bids off the land, at a 
sale under an execution against the vendor, issued on a judgment rendered 
after the purchase, he shall be allowed the amount which he paid to the 
officer holding the process: for, although his title could not have been dis- 
turbed, yet if a third person had become the purchaser, a cloud would be 
cast over it, and the vendee himself might perhaps be involved in expen- 
sive and troublesome litigation. 


Writ of Error to the Court of Chancery sitting in St. Clair. 


The defendant in error exhibited his bill, setting forth that 
he made a wager in the year 1840, with the plaintiff, upon 
the result of the presidential election, then pending between 
Martin Van Buren and Wm. H. Harrison. This wager was 
made as follows, viz : the complainant executed adeed found- 
ed professedly upon a monied consideration, for the west half 
of the south-west quarter of section 19 in township 15, and 
range 3, east, situate in the county of St. Clair; the defendant 
executed a similar deed for a half quarter section of land, 
adjoining that conveyed by the complainant, These several 
deeds were placed in the hands of A. M. Byers, who, by a- 
greement between the parties, was to keep them until the re- 
sult of the pending election should be known. 

It was further agreed, that if M. Van Buren should be elect- 
ed tothe Presidency, both the deeds should be delivered to 
the complainant, should the contrary be the result, then the 
deeds were to be delivered to the defendant. Accordingly, 
after the election in 1840, both the deeds were delivered by 
the holder to the defendant. 

Complainant charges, that the defendant has never paid 
him any thing in consideration of the deed, which he execut- 
ed as above stated, but the sole inducement to its execution 
was the wager upon the Presidential election. Early in the 
year 1841, the defendant went into possession of the land 
thus conveyed, and has continued ever since to occupy the 
same: Further, at that time the land was in a high state of 
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cultivation—having about forty acres cleared, with necessary 
and comfortable houses, being worth ever since at the rate of 
one hundred dollars a year, rent. Previous to the entry of 
the defendant, he was notified not to take possession of the 
premises. 

It is further charged, that the land in question was levied 
on by aconstable of St. Clair, under an execution against the 
complainant ; and at the spring term 1843, an order was made 
by the circuit court of that county, directing a sale to satisfy 
that execution. Under this order a sale of the land was made 
by the sheriff of St. Clair, on the first day of May, 1843, at 
which the defendant became the purchaser, for the sum of 
$29, and received the sheriff’s deed. Complainant then al- 
ledges, that onthe 12th March, 1845, he tendered to the de- 
fendant the amount he had paid at the sheriff ’s sale, with ten 
per cent. interest, per annum, together with a deed for his 
execution, and proposed to redeem the land according to the 
directions of the statute in such cases, by paying any other le- 
gal charges which he (defendant) might have thereon. But 
the defendant refused to receive the money, or execute the 
deed, without, however, objecting to the amount of the one, 
or the form of the other. ‘The complainant also offered to 
pay to the defendant the full amount due upon a judgment 
recovered by Harvell, use, &c. against the complainant in the 
year 1840, of which he (defendant) claimed to be equitable 
proprietor, if he would reconvey the land to the complainant, 
by a deed to be prepared at the charge of the latter. But 
this proposition was in like manner declined, and exactions 
made beyond what the law or justice required complainant to 
comply with. 

Complainant expressly states, that previous to the Presiden- 
tial eleetion of 1840, he requested the defendant to allow him 
to withdraw the wager he had made, and that the transaction 
might be cancelled ; but the defendant refused to accede to 
this request. The deeds referred to, as having been execut- 
ed or tendered, are made exhibits to the bill. 

“The bill, after the usual prayer that swhpena may issue, 
proposes to bring into court the several sums alledged to have 
been tendered to the defendant, and such other amounts, ‘if 
any, as may be adjudged tobe due to him. ‘That an account 
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may be taken of the rents and profits of the land during the 
time the same has been occupied by the defendant, and that 
he be charged with the same: Further, that the deeds, cop- 
ies of which are exhibited with the bill, and alledged to have 
been execnted by the complainant, and the sheriff of St. Clair 
to the defendant, may be delivered up and be cancelled ; and 
the title to the land reinvested in the complainant by an ap- 
propriate conveyance. Lastly, that such relief as the case 
requires may be granted. 

The defendant answered the bill, denying that he made a 
wager with the complainant as alledged by him; but admits 
that after the presidential election of 1840 had taken place, 
and before the result was known, he did bet with the com- 
plainant a tract of land against a note which the latter held 
on him (defendant) for four hundred dollars. In the event 
Wm. H. Harrison was elected, respondent was to be the win- 
ner, and be entitled to the note; but if the other candidate 
was successful, then he was to be the loser of the land he had 
hazarded. 

Respondent affirms that he purchased the land which the 
complainant is seeking to recover, and agreed to pay him 
therefor the sum of four hundred dollars, and as evidence 
thereof, gave him the note which he wagered upon the pre- 
sidential election of 1840. Complainant did give a deed for 
the land he sold to the defendant, to be held by A. M. Byers, 
until the note of four hundred dollars was paid, and not as a 
wager ; that note was won by the defendant, and voluntari- 
ly given upand cancelled by the complainant ; and this the 
defendant considered as equivalent to a payment. Under 
these circumstances, Byers delivered to him the deed for the 
land in question. Respondent pleads in bar of this suit, that 
it was not commenced until after the expiration of six months 
from the time the note was delivered up, and the bet was 
consummated and settled. 

Respondent permitted the complainant’s mother, who is 
said by the son to have been his tenant, to occupy the premises 
in 1841, without rent, and in 1842, for a mere nominal rent. 
In the following year he dispossessed her by process of un- 
lawful detainer, and has ever since retained the possession. 
At the time the respondent acquired possession, the premises 
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were greatly out of repair, and the necessary improvements 
put thereon are worth seme thirty or forty dollars more than 
the rent since that time. ‘There was not more than twenty 
or thirty acres of cleared land, and the houses, &c., which are 
particularly described in the answer, were of but little value, 
so that, without improvement, the land would not have yield- 
ed rent. 

Respondent denies that complainant ever did forbid him 
to enter upon the premises in question. The proceedings in 
respect to the levy of the execution, issued by a justice, or- 
der and sale thereunder, it is admitted are correctly stated in 
the bill. F'urther, that complainant, on the 12th of March, 
1845, and on the 18th of the same month, came to the de- 
fendant, and spoke of redeeming the land from the purchase 
made by respondent at the sale under the order of court ; but 
the deed presented on the first day, was not in proper form, 
while that shown to defendant on the latter, was unobjec- 
tionable, and he was willing to execute it; but on neither 
day was any money paid or tendered. Heclaimed the addi- 
tional sum, which the complainant objected to pay as the 
difference between the value of the improvements made on 
the land, and what would be a fair rent. 

Respondent purchased the judgment in favor of Harvell, 
&c. against complainant, because it was of an older date than 
his purchase of the land: the complainant did not tender him 
the amount of this judgment, or any part of it, or he would 
gladly have received it. 

Respondent denies that complainant ever offered to with- 
draw any bet made with him previous to the presidential elec- 
tion of 1840; for he made no such bet with him, or other- 
wise, except as above stated. By his answer, the respond- 
ent insists upon the benefit of a demurrer, and specially ex- 
presses several causes. 

Afterwards, the parties entered into a written agreement, 
by which it was mutually agreed, that the entire bill, so far 
as it relates to the bet or wager, be stricken out, and that the 
statements of theanswer upon that subject be considered as 
substituted in their stead: Further, that it be alledged this 
substituted matter cannot be proved by any person within the 
complainant’s knowledge, but the defendant himself : that 
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complainant cannot state precisely when the defendants note 

for four hundred dollars became due, though he believes it 

was a few days after its date, in 1840, yet as he knows of no 

one by whom he can prove it, he calls upon the respondent to 

produce the note and deed. 

It is also considered as alledged, that defendant has never 
paid any thing for the land, or on the note, and the note is 
still complainant’s property. The bill in other respects is to 
remain without modification, save only, that it is to be 
supposed to contain the appropriate prayers for discovery and 
relief. 

The parties agree further that the answer will be intended 
to contain a plea, that the offer to redeem the land was not 
made for more than two years after the sale by the sheriff ; 
and to the bill thus modified the defendant is to be entitled 
to the benefit of a demurrer, &c. 

It appears from the testimony in the cause, that the com- 
plainant proposed to pay the defendant, on the 12th March, 
1845, one hundred and twenty-five dollars, or as much there- 
of, as would pay all defendant’s demands against him, in- 
cluding ten per cent. on the amount paid upon the purchase 
made at the sale by the sheriff. But the defendant refused to 
execute the deed tendered to him, because it contained a 
general warranty, &c.—he, however, offered to convey such 
title as he acquired by the sheriff’s deed. 

Defendant refused to give up the possession of the land, 
although it was redeemed from the sale under the order of 
court, alledging that he held under another title. 

Defendant was willing to execute the deed presented to 
him on the 18th March, if the complainants, in addition to 
paying the purchase money, with ten per cent, interest, would 
pay twenty dollars for improvements made upon the land by 
the defendant, or if complainant objected to this, defendant 
was willing that disinterested men should settle the value of 
improvements. But defendant said he would not give up 
possession of the land, although the improvements were paid 
for, and complainant refused to accede to his offer. 

The rent of the premises for three years, was worth one 
hundred dollars, and the improvements made thereon was of 
the value of fifty dollars. 





Al 
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The cause was heard on the bill and answer, as modified 
by the agreement of the parties, and the testimony in the 
cause. It wassupposed that the object of the bill was, Ist. 
To enforce the equitable lien of the complainant as the de- 
fendant’s vendor. 2. To redeem the land, under the statute 
which confers the right of redemption upon certain persons, 
where lands have been sold under execution, &c. 

In respect to the first point, the chanccllor was of opinion 
that in contracts founded upon a gaming consideration, the 
jurisdiction of equity was not only conferred by statute, but 
existed independently of it ; that although the defendant ac- 
quired possession of the note, as having won it upon a bet, 
yet its cancellation did not amount to a payment in law, and 
the lien of the vendor was not extinguished. The fact that 
the bet was made after the election does not change the na- 
ture of the transaction, or free it from the taint of gaming. 

Upon the second point, the chancellor was of opinion, that 
the land was the property of the defendant when it was sold 
by the sheriff ; that that sale passed no title to the defendant; 
consequently it was unnecessary to devote to it any conside- 
tion. 

It was thereupon referred to the master to state an account 
between the parties, to ascertain and report the amount due 
to the complainant for purchase money and interest ; whe- 
ther it will be necessary to order a sale of the whole, or a 
part, inorder to pay it; whether it is practicable and best to 
sell the same in parts, or in the whole. 

The master accordingly reported, 1. That the amount of 
the purchase money, yet due for the land described in the bill 
is $400, with interest since the first day of December, 1840, 
amounting to $151. 2. That to pay what is due, it is neces- 
sary to sell all the land, and it is best to sell it altogether— 
its value is not equal to the purchase money and interest. 3. 
The master reported that the judgment in favor of Harvell, 
use, &c. was still unpaid, and on the 20th August, 1845, 
amounted to $92 55, which in his opinion should be allowed 
the defendant. If the complainant is thus charged, there 
will remain due to him the sum of $458 45. 

The defendant excepted to the report, because it disallow- 
ed asa further credit the sum paid by him upon the purchase. 
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of the land at the sheriff’s sale, but*the master overruled the 
exception, and his decision was confirmed by the chancellor, 
who adjudged that the complainant recover of the defendant 
the sum of four hundred and fifty eight dollars and forty-five 
cents. Further, after advertising the premises in question, as 
in cases of sales by sherifi’s of real estate, the register was 
ordered to sell them at public auction, at the court-house of 
St. Clair, for cash ; that from the proceeds of the sale he first 
pay the costs of this suit, then the sum due the complainant, 
returning the overplus, if any, to the defendant. The regis- 
ter was also directed to execute the deed to the purchaser, 
and to make report to the nextterm. Lasély, if the sale does 
not produce enough to satisfy the report, the residue will be 
collected by an execution to be issued on the decree. 


Pore, for the plaintiff in error. The bill as amended by 
the agreement of the parties, is multifarious, and should have 
been so held on demurrer. ‘The enforcement of the equita- 
ble lien, and the right of redemption, are matters wholly se- 
parate and distinct. [Story’s Eq. Plead. p. 224, $ 271, and p. 
407.] It was also demurrable, because it shows that after 
the bet had been won by the defendant, the complainant vo- 
luntarily gave up the note to him; and thus the matter was 
fully consummated. [Windham, use, &c. v. Childress, et al. 
7 Ala. Rep. 357.] Here the defendant won his own note, 
and this distinguishes it from the cases of Roberts v. Taylor, 
etal. 7 Porter’s Rep. 255, and Barker, et al. v. Callihan, 5 
Ala. Rep. 708, where the notes of third persons were won, 
and the loser sought to annul the bet, before the money was 
collected. ‘There, this court interfered, because the money 
had not been actually paid ; here the note was equivalent to 
a payment, and when delivered to the maker, with the in- 
tention that it should be extinguished, it ceased to be opera- 
tive as asecurity for money. 

In the case at bar, the illegal contract was consummated 
—nothing remained to be done to make its performance per- 
fect; and the right to recover what was due upon the note 
cannot be revived. The time for the loser to act has-passed 
by—his election has been definitively made. To invest a third 
person with the legal title to a note, requires an indorsement, 
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which is in itself a contract, and requires a consideration to 
support it; but where the maker receives his own note, from 
the holder as a gift, or upon having won it, it requires no oth- 


er act than the delivery to make it his property. 





S. F. Rice and F. W. Bownon, for the defendant in error, 
made the following points: 1. A vendor of land may, in 
the first instance, go into chancery, to enforce his lien for the 
purchase money. ([Haley, et al. v. Bennett, 5 Porter’s Rep. 
452.) 2. Ifany thing else were necessary to confer jurisdic- 
tion, the winning and holding of the note by the defendant— 
the necessity of a discovery to ascertain its date and maturi- 
ty, and the manner in which the defendant’s possession was 
acquired, make the present a clear case for equity. Juris- 
diction attaching as to these matters, complete relief will be 
administered. 

3. The defendant acquired the possession of the note by 
gaming, and his title is by statute declared to be void. A 
delivery under such circumstances, does not amount to a pay- 
ment, any more than if the amount had been paid to the 
complainant in counterfeit money. The title is not chang- 
ed, the defendant holds the note as a trustee. [Barker et al. 
v. Callihan, 5 Ala. Rep. 708; Lake v. Gilchrist, 7 Ib. 955; 
Manning v. Manning, et al. 8 Ib. 138.]| That there was a 
valid and subsisting debt for $400—is not denied; such a 
debt cannot be extinguished by a void security, or the vio- 
lation of a wholesome law. [Phillips v. Cockayne, 3 Camp. 
Rep. 119.] 4. The bill was amended by consent, so as to 
make it conform to the answer, and if the proceeding was 
unustal, no objection lay to it; and as for the demurrer to 
the bill, with the substituted allegations of the answer, it is 
clearly not maintainable. [Mitf. Plead. 61, note (e.); Knight 
v. Mathews, 1 Madd. Rep. 566. |] 


COLLIER, C. J.—The agreement of the parties most es- 
sentially changed the frame work of the bill, and shows that 
the complainant was greatly at fault in the statement of his 
case. Instead of seeking to be reinvested with the title and 
possession of Jand, which he had lost at gaming, the com- 
plainant is understood to state as the ground upon which he 
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asks relief, that he had sold the land in question to the de- 
fendant for four hundred dollars, taken his note for this sum, 
and that the latter had won it from him. There is no spe- 
cial prayer adapted to the case as thus modified, and the gen- 
eral prayer which the bill contains, had no reference to it, 
and would not authorize the relief which it requires. It is 
however part of the agreement, that the bill shall be suppos- 
ed to contain the appropriate prayers for discovery and relief; 
and we can conceive of no relief, (if there be any other,) so 
well adapted to the case as the subjection of the land to the 
payment of the purchase money. Of the statements in res- 
pect to the defendant’s purchase of the land at sheriff’s sale, 
and of his being the proprietor of a judgment in favor of Har- 
vill, use, &c. v. the complainant, no prayer for relief is, or 
can be predicated ; they may be considered by the court in 
determining the measure of redress it will grant. We must 
then look at the case under its modified phase, as an applica- 
tion for the enforcement of an equitable lien ; and in this view 
we propose to consider the cause. 

The act of 1807 declares, “all promises, agreements, notes, 
bills, bonds, or other contracts, judgments, or other securities, 
or other conveyances whatsoever, made, signed, given, grant- 
ed, drawn, or entered, or executed by any person or persons 
whatever,” the consideration of which, either in whole or in 
part, is founded in gaming, betting, or wagering, to “be ut- 
terly void and of no effect to all intents and purposes what- 
soever.” [Clay’s Dig. 257, $ 1.] In Roberts v. Taylor, et al. 
7 Por. R. 251, it was said the winner of a note can be consid- 
ered in no other light than that of a trustee for the true owner, 
and a bill was sustained enjoining the maker from paying tohim 
the money due thereon ; “and it may well admit of doubt, on 
principle, though the weight of authority is against it, 
whether, independent of all statutory regulation, even mo- 
ney won at play, may not be recovered back.” Mr. Justice 
Story thinks such is the Jaw, “independent of any statutable 
provision.” [2Com. on Eq. 303.] In the case cited, it was 
decided, that the indorsement of a note or bond was a con- 
tract within the terms of the act ; and in Barker, et al. v. Cal- 
lihan, 5 Ala. Rep. 708, we said, “it is true that the notes 
were transferred by delivery merely, but this is not less a 
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contract than if they had been indorsed. It is an agreement 
within the terms of the statute, that the persons to whom the 
notes were delivered should be their proprietors, and receive 
the money thereupon : and if intended to pay losses sustained 
at the gaming table, is void, and passed no property in the 
notes to the winners.”” See also, Wood v. Duncan, 9 Porter’s 
Rep 227; Fenno v. Sayre & Converse, 3 Ala. Rep. 766; 
Cheatham v. Young, 5 Ala. Rep. 353 ; Manning v. Manning, 
et al. 8 Ib. 138. 

The counsel for the plaintiff in error does not controvert 
the authority of the cases cited, but insists that they are in- 
applicable to the present ; that there the winners of the notes 
were not the makers, and they had not been paid; but here, 
the maker was the winner of his own note, and it had been 
delivered up to him, and the illegal transaction consumma- 
ted. A note for the payment of money evidences the in- 
debtedness of the maker, but the debt exists independently 
of the note. and may be recovered, though the note be lost 
or destroyed. True, if the maker is in possession of it, the 
presumption is, that he has paid it, and it devolves upon the 
payee, if he insists it has not been discharged, to prove it. 
What amounts to a payment, is a question of law depending 
upon the facts and circumstances of the case. Payment in 
forged paper, or base coin, in general is not good. [U. S. 
Bank v. Bank of Georgia, 10 Wheat. Rep. 333; Eagle Bank 
v. Smith, 5 Conn. Rep. 71; Markle v. Hatfield, 2 Johns. R. 
455.| Soa payment in the bills of a bank insolvent at the 
time, or in unproductive paper, it has been held is not a sat- 
isfaction of the debt. [Ontario Bank v. Lightbody, 13 Wend. 
Rep. 101; Davidson v. Bridgeport, 8 Conn. Rep. 472.] And 
upon common law principles we incline to think that a debt 
is not discharged by winning as a wager the writing by which 
it is evidenced. But we need not consider what would be 
the effect of sucha transaction upon the rights of the credi- 
tor, Without reference to legislation upon the subject. The 
terms of the act of 1807 are exceedingly comprehensive. It 
declares void “all promises, agreemeiuts, notes, bills bonds, or 
other contracts,” &c. “for money, or other valuable thing 
whatsoever,” founded in “gaming, betting, or wagering.” 
In the case before us, there was certainly an agreement, in 
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advance of the delivery of the note to the defendant, that it 
should be thus disposed of, if the complainant should have 
miscalculated the event upon which the parties laid their wa- 
gers. Giving up the note, we have seen, does not extinguish 
the debt, and if the agreement was void, can have no effect 
upon the complainant’s rights; it is therefore competent for 
him to assert his right to recover the purchase money, by 
praying that his equitable lien may be enforced. [See Haley, 
et al. v. Bennett, 5 Porter’s Rep. 452; Foster v. The Trus- 
tees of the Athenxum, 3 Ala. Rep. 302 ; Roper v. McCook, 
and another,7 Ala. Rep. 318.] These conclusions seem so 
reasonable to us, as not to require further illustration ; and it 
follows that the plaintiff is entitled to a decree giving to him 
the benefit of his equitable lien. 

The remaining question then is, should the master have 
reported in favor of the allowance to the defendant of acred- 
it of twenty-nine dollars, the amount at which he bid off the 
land, at the sale under the order of court, consequent upon a 
constable’s levy. It is certainly correct as a general rule 
that one person cannot make another his debtor against his 
consent. [2 Stewart’s Rep. 500.] But in the present case 
the defendant cannot be regarded as a mere volunteer in the 
payment of the judgment. True, it operated no lien upon 
the land, and his title could not have been disturbed by it, 
or any one purchasing under the order made upon the levy, 
yet acloud might have been thus thrown over his title, and 
he involved in litigation, the cost of which, (to say nothing 
of trouble and anxiety,) would have been more than the a- 
mount bid. Under these circumstances, we think the master 
should have made the allowance to the defendant. The 
complainant was seeking equity, and he should have been 
required to do equity himself. Besides, would not a court 
of equity, in such a case, where the amount in controversy 
was sufficient to induce it to take jurisdiction, set aside the 
return of satisfaction, and give to the defendant the benefit 
of an execution in the name of the plaintiff in the judgment, 
for his own reimbursement, sooner than force him to submit 
to a cloud being cast over his title by a third person becom- 
ing the purchaser? Be this as it may, as the complainant 
who has received the benefit of the money advanced by the 
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defendant, is now an actor, he should be forced to reimburse 
it. The decree will therefore be here reversed, and render- 
ed according to the principles of this opinion, at the costs of 
the defendant in error. 














SPEAR, 'rruster, v. WALKLEY. 


1. A bequest of slaves to a husband, to be held and worked by him for the 
use of his wife and children, but subject in no way to his debts, contracts, 
or judgments, and at his death to be equally divided among his children, 
then living, does not create a legal estate in the husband, which can be 
sold under execution at law. 


Writ of Error to the Circuit Court of Barbour. 


Cxiarm of property interposed by Spear, as trustee for his 
wife and children, to a certain slave levied on as his indi- 
vidual property, by virtue of a writ of fi. fa. in favor of 
Walkley. 

At the trial, the claimant made title to the slave, under the 
following bequest, in the will of Mrs. Hampton, to wit: “I 
give and bequeath to Anderson Spear, Letty, Becky and her 
children, Joe and Leonora, and their future increase, to be 
held and worked by him, for the use of his wife and children, 
but subject in no way to his debts, contracts, or judgments, 
and at his death to be equally divided among his children, 
then living, and the issue of such as may be dead, taking to- 
gether the part that would have fallen to their parent.” 

The claimant also proved that the debt for which the levy 
was made, was due at the time the will above stated was 
made, and that he was insolvent. It was also in proof that 
the wife and children of the claimant, living with him at the 
time of the levy, were the same as at the time when the will 
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was made, and that he did not have the possession of the 
slaves until after the death of the testatrix. 

On this state of proof, the circuit court charged the jury, 
that the slave was subject to the plaintiff ’s execution. 

This charge is the only error assigned. 





J. E. Beuser, for the plaintiff in error, insisted, that the 
claimant was a mere trustee for his wife and children, under 
the will, and took no beneficial interest by the devise. [Hunt 
v. Booth, 1 Free. 215; O’Neal v. Teague, 8 Ala. Rep: 345; 
Lamb v. Wragg, 8 Porter, 73; Johnson v. Thompson, 4 
Dess. 458; 2 R. & M. 197; Anderson v. Anderson, 2 M. & 
R. 427; Bennet v. Davis, 2 P. Wms. 316; Jarman v. Brid- 
get, 6S. & R. 467. 


Burorp, contra, argued, that goods given to the joint use 
of husband and wife, are subject to the husband’s debts. 
{Harkins v. Coalter, 2 Porter, 463,] ‘To make a separate es- 
tate to the wife, there must be words to exclude the interest 
of the husband. [Lamb v. Wragg, 8 Porter, 72.] So a be- 
quest to wife and children makes the interest of the wife sub- 
ject to the husband’s debts. [Dunn v. Bank of Mobile, 2 Ala. 
Rep. 152; Inge v. Forrester, 6 Ib. 418; Br. Bank v. Will- 
liams, 7 Ib. 589.] As the use for the benefit of the wife 
passed to the husband absolutely, the restriction upon the 
right of disposition is void. . 


GOLDTHWAITE, J.—Without at this time undertaking 
to decide whether the husband has, or has not, an interest in 
the profits of the slaves bequeathed by Mrs. Hampton, we 
are clear he has no such interest in the slaves themselves as 
is the subject of levy and sale under execution. The title to 
the slaves is vested in him fora special purpose, and his con- 
trol over them is, to work them for the use of his wife and 
children. If they can be taken from his possession by a cred- 
itor, the trust that they shall be worked by him, cannot be 
carried into effect, but will be certainly defeated. On the 
other hand, if the profits of these slaves, when worked, con- 
stitutes a fund to be divided between the wife and children, 

42 











330 ALABAMA. 


Snedicor, adm'r, v. Leachman, adm’. ae 
then the wife’s share of that devolves on the husband, and 
can only be separated and ascertained by a court of equity. 
This case has a very remote resemblance, if any, to Banks v. 
Carlton, 7 Ala. Rep. 52, or Branch Bank v. Wilkins, Ib. 589, 
for in both these cases the use was a general one, for the 
benefit of the wife, whilst here, the slaves are to be used ina 
particular mode, and by a particular person. 

The judgment, for the error in the charge, is reversed and 
and the cause remanded. 











SNEDICOR, Apw’r, v. LEACHMAN, Apw’r. 


1. When the plaintiff declares on the common counts, for work and labor, he 
cannot recover, if it is proved that there was a special contract between 
the parties, that the plaintiff should receive a part of the crop, although 
the precise terms of the contract are not shnown. 


Error to the Circuit Court of Greene. 


Assumpsir by the defendant’s intestate, against the plain- 
tiff ’s intestate. 

The declaration contains only the general indebitatus 
count, for work and labor, during the year 1840, as an over- 
seer. Upon the trial, under the general issue, the plaintiff 
proved that his intestate was the overseer of the defendant’s 
intestate during the year 1840—and the defendant then prov- 
ed an admission by the plaintiff ’s intestate, in his lifetime, 
that he was to receive a part of the crop raised on the planta- 
tion, for his services, and by a witness that in the fall of 1840, 
he passed by the plantation of defendant’s intestate, and saw 
him and the overseer together, depositing a load of corn in a 
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pen, and in answer to a question by the witness, was inform- 
ed that it was the overseer’s portion of the crop. 

The defendant’s counsel thereupon moved the court to 
charge the jury, that if they believed from the evidence, there 
was an agreement between the parties, by which the over- 
seer was to get a portion of the crop for his services, they 
could not upon this declaration, find a verdict for him. 

The court refused this charge, and charged the jury, that 
it was the province of the court to determine, whether there 
was a special contract, and that there was not sufficient testi- 
mony to establish, that there was a special agreement, by 
which the overseer was to get a part of the crop for his ser- 
vices during the year 1840. 'To which the defendant ex- 
cepted, and which he now assigns as error. 











Womack and Avex. Granam, for plaintiff in error. 

1. The declaration contains but one count, and that a gen- 
eral indebitatus for work and labor done, and materials found. 

2. It was the province of the jury, and not of the court, to 
determine from the evidence, whether or not a special con- 
tract had been made between the parties. 

3. If there was a special contract, the plaintiff must de- 
clare on the special contract, and cannot recover on a general 
count for work and labor. [Haynes v. Woods, 1 Stew. 12; 
Clemens, Adm’r, v. Eslava, 4 Porter, 502. 

A. Ifthe contract was, that the plaintiff below should be 
paid with part of the crop, and not in money, he cannot re- 
cover on a general indebitatus count. [Clemens v. Eslava, 4 
Porter, 502; 2 Munf. 344; Brooks v. Scott’s Ex’r, 4 Bibb, 
349. ] 

5. This isnot a case of a special contract, executed differ- 
ently from its stipulations, which would authorize a recove- 
ry on the common counts. 


J. B. Cuarke, contra. 

1, The testimony is clearly insufficient to establish a spe- 
cial contract. The only question is, whether its insufficien- 
cy was for the consideration of the court or jury. 

2. Itis the province of the court to determine what con- 
stitutes a special contract, from which it necessarily follows, 
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that the court must determine upon the sufficiency of evi- 

dence to establish the existence of such special contract. 

Earbee v. Craig, 1 Ala. R. 607. Where the facts are con- 

ceded, the law invariably adjudges as to their effect and ope- 

ration. Jackson v. Betts, 9 Cowen, 225. 

3. It is no invasion of the province of the jury, when there 
is an attempt on the part of the defendant to set upa special 
contract to defeat arecovery upon an implied one, when the 
whole evidence is closed, to exclude the evidence as to the 
special contract, if it does not make it out. 1 Ala. R. 540; 
7 Porter, 437. 

4. Where no injury has been done to the unsuccessful 
party, by the charge to the jury, this court will not reverse. 
Porter v. Nash, 1 Ala. R. 452; Smith v Houston, 8 Ib. 737; 
Randolph v. Carleton, 8 Ib. 607 ; The Mayor, &c. v. Eman- 
uel, &c. 9 Porter, 403. 











ORMOND, J.—The right to resort to the general counts, 
where there has been a special agreement, is thus stated by 
an eminent judge: ‘“ Where a party declares on a special con- 
tract, seeking to recover thereon, but fails altogether in his 
right so to do, he may recover on a general count, if the case 
be such, that supposing there had been no special contract, 
he might still have recovered for money paid, or for work 
and labor done.” Cook v. Munstone, 1 N. R. 355, (3 B& P.) 
So it has been held by this court, that the party may recover 
on the common counts, although there is a special contract, 
whenever by the breach of the contract, the plaintiff is enti- 
tled to recover a sum in numero; that is, where the dama- 
ges for the breach of the contract are liquidated, and require 
nothing to be done but to make acalculation. Sprague and 
wife v. Morgan and wife, 7 Ala. 952. 

These references are decisive to show, that the law was 
misapprehended in this case. As this was not a money con- 
tract, but an undertaking to pay a part of the crop for the 
services of the overseer, the plaintiff should have declared 
upon it, and if he had failed in proving it, he might then, up- 
on the authority of the case first cited, have resorted to the 
common counts ; as in the absence of a special contract, he 
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would have been entitled to compensation for his work 
and labor, and could have recovered on a quantum merutt. 

The court below seems to have supposed, that although a 
special contract was proved, yet if its terms were not estab- 
lished by the defendant, the plaintiff was entitled to recover 
on the common counts. We understand the law to be, that 
if there is proved to have been a special contract, which has 
not been rescinded, the plaintiff cannot resort to the common 
counts, though he may fail in the proof of his contract, so as 
to enable him to recover upon it. Halle v. Hightman, 2 
East, 145. ‘That is the predicament of thiscase. The plain- 
tiff has sued upon the contract as amoney demand ; the proof 
is, that he was to be compensated for his services by a part 
of the crop, and whilst this contract continues in force, it is 
manifestly unjust that the plaintiff should disregard it, and 
sue upon a quantum meruit. Nor is it any answer to the 
objection, that the defendant does not prove the precise 
terms of the special contract. "Le does show, that the plain- 
tiff was not by his contract to be paid in money, and thus 
disproved the plaintiff ’s cause of action as laid. Nor is the 
case brought within the rule laid down by this court, in the 
case cited; not only because the terms of the special contract 
are not shown, but because if shown, it is not a legitimate 
demand, and therefore a sum in nwmero cannot be recov- 
ered. 

The court also erred in assuming to determine what facts 
were proved, and also in holding that the facts which were 
proved, if believed by the jury, did not establish that there 
was a special contract. ‘I'he facts as proved, did establish 
conclusively, that there was a special contract between the 
parties, although its precise terms were not proved. See 
Burn v. Miller, 4 Taunton, 475 ; Streeter v. Hortoch, 1 Bing, 
37; Studdy v. Saunders, 4 B. & C. 638. 

Let the judgment be reversed, and the cause remanded. 
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BELL AND WIFE v. MASON’S ADM’R, er at. 


1. Where the will of a testator, who died in this State, contained a proviso 
as follows, viz: “ in the event of my wife’s marriage after my death, it is 
my wish that my property shall be divided according to law, and she to 
receive her lawfnl right of all my effects,” it must be understood that the 
testator referred to the statutes of descent and distribution, as the criterion 
by which the extent of the wife’s interest under the will was to be admea- 
sured; the more especially as the testator was domiciled here, and the 
real estate of which he died seized, was situated within the State. In such 
case, the share of the wife will not be increased by the death of one of 
her three children after the decease of the testator, as the surviving bro- 
ther and sister are entitled toa preference under the statute, and exclude 
the mother. 


Writ of error tothe Orphans’ Court of Greene. 


Tue plaintiffs in error presented their petition to the judge 
of the Orphans’ court, setting forth that Henry 8. Mason de- 
parted this life in September, 1843, leaving the female peti- 
tioner, Catharine E., his widow, and three infant children, 
to-wit, Sydney, a son, aged about seven years, who died 
shortly after his father, a daughter named Josephine, aged 
about five, and Henry, a son, about two years old. 

Petitioners further represent that the decedent, at the 
time of his death, was seized and possessed in fee simple, of 
the following tracts of land, (all of which are particularly de- 
scribed, ) and about thirty-four slaves, of which an inventory 
has been returned and filed in the orphans’ court of Greene, 
with other personal property, which is particularized, besides 
money, notes and accounts. It is alledged that the deceased 
did, in his last sickness, make and publish his will, which 
was afterwards admitted to probate by the judge of that 
court, and James Dorroh, who was nominated as the execu- 
tor, qualified as such, and took upon himself the burthen of 
its execution ; and continued to control and manage the 
estate, until a short time previously, when he resigned the 
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trust, and settled his accounts, leaving a balance of cash and 
good notes in his hands, amounting to about seven thousand 
five hundred and twenty-two dollars. This hasall been paid 
over to Robert D. Huckabee, who has been duly appointed 





by the orphans’ court of Greene, administrator cum testamen- 
to annexo of the estate of the testator, &c. 

The petitioners further state, that they intermarried the 
first of February, 1846, are residing on the plantation, super- 
intending its operations, and desire that the slaves shall be 
kept and worked there until the growing crop shall be gather- 
ed. But in the mean time they are advised that pursuant to 
the will they became entitled to a division of the estate im- 
mediately upon their marriage. Petitioners therefore pray 
that such order and decree, touching the division and distri- 
bution of the property, both real and personal, between them 
and the children, may be made, as the law and the terms of 
the will require, and that a third part thereof be set apart to 
them: Further, that the administrator de bonis non cum tes- 
tamento annexo, and Josephine and Henry Mason, the infant 
children, be made parties to the petition, and cited to answer 
the same ; and a guardian ad litem may be appointed for the 
infants, &c. The bill, inventory, &c. are regularly exhibit- 
ed with the petition as a part of it. 

The testator, after giving some directions as to his chil- 
dren, property, &c. proceeds thus: ‘and there shall be no 
division of my property, until my oldest child shall become 
of age, or is married ; and in the event of my wife’s mariage 
after my death, it is my wish that my property shall be di- 
vided according to law, and she to receive her lawful right of 
all my effects ; the balance to remain in the hands of my ex- 
ecutor, until my oldest child becomes of age or marries—at 
which time I wish my property equally divided between my 
children then living.” 

Attaway R. Davis was appointed guardian ad litem for the 
infant distributees. The administrator de bonis non, &c., 
and the guardian ad litem admitted the facts alledged in the 
petition, but insisted the petitioners were only entitled to a 
dower estate in the lands, and one fourth of the slaves (in va- 
lue,) and the other personal property belonging to the es- 
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tate. Thereupon the court sustained the answers, and de- 
creed accordingly. 








H. I. Tuornron and W. P. Wess, for the plaintiff in er- 
ror, insisted that the petitioners were entitled toa third, both 
of the real and personal estate of the testator, and the orphans’ 
court should have thus decided. 


J. B. Cuarx, for the defendants, contended that the 
meaning of the will was to be ascertained bya reference to 
the state of things at the testator’s death, and subsequent 
events could not change it. 1 Ves. Rep. 153; 3 Burr. Rep. 
1570; 18 Johns. Rep. 381; 17 Wend. Rep. 401. The law 
to which the testator referred to regulate the division and 
distribution of his estate, is the statute law of Alabama. 9 
Pet. Rep. 483. The decree conformed to its directions, and 
is consequently unobjectionzble. 


COLLIER, C. J.—The cases cited by the counsel for the de- 
fendants in error very satisfactorily show, that the meaning and 
effect of the will become fixed by the testator’s death, and do 
not change with subsequent events. This is the necessary se- 
quence of the principle which declares that a will becomes con- 
summate and irrevocable by death. True, the right of a benefi- 
ciary may beenlarged by subsequent occurrences, but this does 
not result from the will operating proprio vigore, but is the con- 
sequence of something extrinsic, considered alone, or in con- 
nection with the testator’s declaration. Thus, in the case at 
bar, the mother’s share of her deceased husband’s estate, 
might have been increased by the death of one of her chil- 
dren, if she had been preferred by the statute to the brother 
or sister; but if the statute of distribution sentitles the latter 
to her exclusion, then her rights remain precisely as they did 
at the testator’s death. 

In providing that “in the event of my wife’s marriage af- 
ter my death, it ismy wish that my property be divided ac- 
cording to law, and she to receive her lawful right of all my 
effects,’’ we are to understand that the testator referred to the 
statutes of descent and distribution. Clay’s Dig. 168, $ 2; 
172-3, $$ 3, 4. These statutes are the paramount law upon 
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the subject, and must control and determine the rights of the 
parties; especially as the testator was domicilled here, and 
the real estate of which he died seized was situated within 
this State. De Sobry v. DeLaistre, 2 H. & Johns. R. 191; 
Dessebats v. Bergnier, 1 Binn. Rep. 336. 

By the act passed in 1806, brothers and sisters, in case of 
intestacy, exclude the father or mother. Clay’s Dig. 168, $ 
2; 191,$ 1. The statute of 1812, “concerning dower,” 
provides, that “one third part of all the lands, tenements and 
hereditaments of which her husband died seized, or possess- 
ed, or had before conveyed, whereof said widow had not relin- 
quished her right of dower as heretofore provided for by law, 
which third part shall be and inure to her proper use, benefit 
and behoof, in and during the term of her natural life.’”’ Clay’s 
Dig. 172, § 2. By the act of 1826, it is enacted, that when 
a husband dies intestate, or shall make his last will and tes- 
tament, and not make provision therein for his wife, as ex- 
pressed in the first section of the act of 1812, she shall be en- 
titled to share in the personal estate in the following manner, 
viz: ‘if there be nochildren, or but one child, she shall be 
entitled out of the residue left after paying the debts of the 
deceased, to one half; if there be more than one child, and 
not more than four, in that case shall be entitled to a 
child’s part; but if there be more than four children, then 
and in that case she shall be entitled to one-fifth part in ab- 
solute right.” Clay’s Dig. 173, § 4. 

It is perfectly clear, considering these several enactments 
together, that the female petitioner, at the death of her hus- 
band, was entitled to but one third of the realty as dower, 
and one-fourth of the personal estate “in absolute right.” 
This would have been her proportion, had her husband died 
intestate, and it is not pretended she now occupies a more fa- 
vorable position, in respect to the extent of her interest, than 
she would then have done, or if she had dissented from the 
provision which the will makes for her. We think her rights 
as to the quantum of interest are precisely the same as they 
would have been in either of the alternatives supposed. One 
of the children provided for by the will, dying after the tes- 
tator, his share must go to the brother and sister, to the ex- 
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clusion of the mother. This view is decisive of the cause, 
and the consequence is, that the decree of the orphans’ court 
is affirmed. 








RENFRO, By rrocHieEn ami, v. KELLY. 


1. Witnesses are entitled to one compensation only, although subpanaed 
by both parties, and if two compensations are taxed in the bill of costs, a 
retaxation will be allowed. 


Writ of error to the Circuit Court of Macon. 


Morton, by Kelly, to direct the clerk to retax the costs of 
witnesses in this cause. 

It appeared that certain witnesses were summoned by both 
parties, and claimed compensation for, and proved their at- 
tendance against both. The clerk taxed the attendance as 
proved in the bill of costs. ‘The circuit judge considered the 
witnesses as entitled to one compensation only, and held 
them to elect which party they would charge, directing the 
clerk, at the same time, to tax compensation for one atten- 
dance only. 

This was excepted to by the plaintiff, and is the only er- 
ror assigned. 


J. E. Bevser and 8. WituiaMs, for the plaintiff in error, 
cited Dig. 599, $ 2; 601,$ 11; 602, $ 16. 


Cocke, contra, cited Dig. 601, § 11. 


GOLDTHWAITE, J.—We think the proper construction 
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of the statutes relating to the compensation of witnesses is, 
that the witness is entitled to one compensation only, al- 
though summoned by both parties. 
Judgment affirmed. 





LEIGH v. THE STATE BANK. 


1, To sustain a summary judgment of the State Bank for thirty per cent. 
demages, upon the dishonor of a bill of exchange, it must be shown by 
the record, that it was purchased by the Bank, to make a remittance in 
payment of the State bonds. The statement of a fact from which such an 
inference might be drawn, is not sufficient. 


Error to the County Court of Tuscaloosa. 


Motion by the Bank for judgment, on a bill of exchange 
against the defendant, as drawer, payable at the Bank of Lou- 
isiana, New Orleans. 

Judgment in the usual form, for $700 debt, $210 damages, 
at the rate of thirty per cent. for non-payment, and $22 16 
damages by way of interest for the detention of the debt, to- 
gether with the costs. The defendant prosecutes this writ, 
and assigns for errror—1l. That it was not lawful for the 
Bank to deal in bills of exchange at the time this bill was 
purchased, except for certain specified purposes, not shown 
upon the record. 2. In rendering judgment for thirty per 
cent. damages. 


Peck & Cuark, for plaintiff in error. 
P. Martin, contra. 


ORMOND, J.—The first scction of the act of 1843 de- 
clares, that it shall not be lawful for the Bank to deal in bills 
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of exchange, or discount promissory notes during the suspen- 
sion of specie payments, except for the purpose of effecting 
a remittance of funds, for the payment of the State bonds, 
and that the damages for non-acceptance, or non-payment, 
shall be thirty per cent. A subsequent clause authorizes the 
Bank to purchase bills in settlement, or renewal of existing 
debts, and that the damages shall be the same as before the 
passage of the act. Clay’s Dig. 88, ¢ 58. 

The Bank, by this act, is authorized during the suspen- 
sion of specie payments, to discount promissory notes, and 
to purchase bills of exchange, to enable it to remit funds in 
payment of the State bonds, or in the settlement or renewal 
of an existing debt. It has then the power to purchase bills 
for certain purposes, and its motive in making the purchase 
cannot, in the absence of proof, be presumed to be unlawful. 
But as there are two classes of bills, which by the act cited, 
it is authorized to deal in, the damages upon which are dif- 
ferent, to authorize a judgment for the higher damages, it 
must be shown upon the record, that the bill is included in 
the class upon which such damages are given. For any 
thing shown upon the record, this bill may have been sold to 
the bank, in payment of an existing debt, upon the dishonor 
of which only the ordinary damages are recoverable. Yet it 
is conclusively settled by the decisions of this court, as shown 
by the cases cited, that every fact must be shown upon 
the record, to have been proved, which is necessary to estab- 
lish the liability of the defendant to the judgment as rendered, 
when the judgment as in this case, is by default ; as well as the 
existence of the facts necessary to give the court jurisdiction. 

The fact recited in the judgment, that the bill was paya- 
ble in specie, is doubtless sufficient to raise a presumption, 
that it is not an ordinary bill; but we think, according to the 
uniform tenor of decision in this court, from the earliest peri- 
od, and which we are not now at liberty to depart from, it is 
not suflicient to sustain a summary judgment, such as this. 
The fact, that this bill was purchased for the purpose of re- 
mitting funds in payment of the State bonds, should be shown 
to have been proved; a fact from which this court could draw 
such an inference is not sufficient. 

No aid can be derived from the notice sent up with the re- 




















JUNE TERM, 1846. _ 34i 


DoD?) 





~ Graggs, et al. v. Bailey. 


cord, as it is not a part of the record, unless made so by such 





a reference to it, as would in effect incorporate it with, or 
make it a part of the judgment entry. No such reference is 
made here, and the notice, conceding that it would cure the 
defect, cannot be looked to for any purvose. 

Let the judgment be reversed and the cause remanded. 


GRAGGS, er au. v. BAILEY. 


1. B placed money in the hands of R, to enter at a land office, a tract of land 
for him; the land was entered with this money, by R, in his own name, 
and a patent was issued accordingly ; afterwards, B authorized R to sell 
the land for him, which was done, and the notes for the payment of the 
purchase money taken payable to the latter; R delivered the notes to B» 
who brought suits thereon, and recovered judgments in the name of R, for 
his use, which remained unsatisfied: Held, that B, by suit in equity, might 
enforce the equitable lien of the vendor for the purchase money; that al- 
though the notes were not assigned to him by indorsement, yet it must be 
intended that he received them in payment of a debt previously existing, 
or created simultaneously with the transfer. 


Writ of Error to the Court of Chancery sitting in Chambers 
county. 


Tue defendant in error filed his bill, setting forth that in 
the year 1837, he employed William Richards to purchase 
for him, in the land office at Montgomery, a tract of land, 
known and described as fraction C, of section thirty, in town- 
ship twenty-four, of range twenty-five, situate in the county 
of Chambers, and containing 36 50-100 acres. In order to 
make such entry, complainant furnished Richards with $45 
874, who entered therewith the land above described, in his 
own name, alledging as an excuse therefor, that he had for- 
gotten the first name of the complainant; and a patent was 
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accordingly issued to Richards, in due form, on the Ist day 
of August, 1838. 

Richards professed to consider himself as holding the land 
for the complainant’s benefit, and was authorized by the lat- 
ter to sell it for him; which he accordingly did on the 23d 
February, 1838, to Frederick Quattlebum, and received from 
the purchaser one note for $82 52, payable on the 25th De- 
cember, 1838; the other for the sum of $100, payable twelve 
months thereafter. Richards, upon the sale thus made, ex- 
ecuted a bond by which he undertook to convey the title to 
his vendee, and at the same time took from him the notes 
payable to himself or bearer, which he handed over to the 
complainant. ‘These notes, upon maturity, were sued by 
complainant, in the name of Richards, for his use, and judg- 
ments recovered ; on the former in the circuit court of Cham- 
bers, in April, 1840; on the latter, in the county court of the 
same county, in July of the same year. Both of these judg- 
ments remain unsatisfied, saving only one dollar which has 
been collected by the sale of property under an execution 
issued on one of them. 

It is charged, that Frederick Quattlebum, on the 30th Ju- 
ly, 1839, executed a writing on the bond he had received 
from Richards, indicating that he had sold the land in ques- 
tion to Wm. J. Wardlaw; and on the 9th November, 1840, 
Wardlaw made asimilar indorsement on the bond, stating 
that he had made a sale of the premises to Philip Quattle- 
bum. 

Complainant, a short time previous to exhibiting his bill, 
demanded of P. Quattlebum the possession of the land in 
question, informing him that he was about applying to chan- 
cery for the sale of the land; who accordingly executed to 
the complainant a deed, relinquishing all his right, title and 
interest to the same, on the 18th February, 1842, and yield- 
ed up the possession. 

Afterwards, William Graggs, who had the direction of a 
writ of fiert facias which issued from the county court of 
Chambers, on a judgment in favor of Sylvanus Walker against 
Wm. Richards, rendered on the 30th July, 1840, caused the 
same to be levied on the land in question, and ata sale there- 
of, on the Ist Monday in March, 1842, became the purchaser; 
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and has, or will receive the sheriff’sdeed. — Graggs was ad- 
vised, previous to his purchase, of the complainant’s equita- 
ble lien, and his intention to enforce it. The bond executed 
by Richards to EF’. Quattlebum, with the writings thereon, are 
in complainant’s possession, and together with the deed of 
relinquishment by P. Quattlebum, are exhibited with the bill. 

The complainant prays that the tract of land in controver- 
sy may be sold, and the proceeds applied to the satisfaction of 
the judgments against I’. Quattlebum—and for such other re- 
lief as may be proper. All the persons mentioned in the bill 
as having been concerned in-the purchase or sale of the land, 
are prayed to be made defendants, and that process of sub- 
pena may -be awarded against them. 

The defendants, P. Quattlebum, Graggs and Wardlaw, an- 
swered the bill, and it is taken for confessed as to the others 
—after the service of subpoena as to one, and publication as 
to the other. But neither of the answers assume to deny the 
allegations of the bill—merely declaring their ignorance of 
the facts, and calling upon the complainant to prove them. 

The cause was heard upon bill, answers, exhibits, and de- 
positions, when the chancellor was of opinion, that the 
complainant would have been entitled had he asked it, to the 
land, under a trust resulting from Richards’ purchase for his 
benefit. FJ'urther, that he was entitled to an equitable lien 
upon the land, to satisfy the judgments recovered upon the 
notes given by EF. Quattlebum to Richards, for his benefit. 
It was accordingly referred to the Register to ascertain the 
amount due on the judgments ; and that unless the same be 
paid by the defendants, or some one of them, within sixty 
days, then all their right, title and interest in the land be bar- 
red, and the register proceed to sell the same, &c.; and from 
the proceeds, retain the costs of the sale, and this suit, &c. 

The testimony establishes the following facts, viz: The 
execution of the bond by Richards to EF. Quattlebum, and 
the giving of the notes by the latter in consideration of the 
purchase of the land thus evidenced. 

The deposition of the defendant, Graggs, makes a part of 
the transcript sent up, which, it appears, was taken at com- 
plainant’s instance. He proves the execution of the writing 
by which F. Quattlebum professes to sell the land to Ward~ 
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law—says he caused it to be sold under execution, and pur- 
chased it under the impression that it was Richards’ proper- 
ty ; as the latter, as well as complainant, both informed him 
that the money with which ithad been entered, was return- 
ed or paid to the complainant; and the patent had issued in 
Richards’ name. This deposition was adduced by the defen- 
dants, the complainant declining to offer it. "The judgments, 
the satisfaction of which were sought by the bill, were admit- 
ted to be as alledged. 




















L. B. Rosinson, for the plaintiffs in error, made the follow- 
ing points. 1. The complainant permitted Richards to pur- 
chase and sell the land in his own name, without disclosing 
his agency, and cannot assert any claim against the purcha- 
ser: to have protected his equitable rights, a purchaser under 
Richards should have had notice of the character in which 
Richards acted. 2. To have entitled the complainant to en- 
force a lien in equity, the notes should have been indorsed 
tohim. [5 Ala. Rep. 363.] 3. The complainant does not 
make out such a case as entitles him to succeed upon the 
proof. 


COLLIER, C. J.—Hall’s ex’rs v. Click, et al. 5 Ala. Rep. 
363, is unlike the present. In that case, the plaintiff’s testa- 
tor had received the note of a third person, in part payment 
of property, without indorsement, and with the understand- 
ing that the party transferring it should not be liable for its 
payment. The consideration of the note was laud, which 
the party transferring it had sold to the maker. It was 
held, that a bill to enforce the equitable lien could not be 
maintained by the plaintiff. We there place our decision up- 
on the ground that the contract under which the testator be- 
came the proprietor of the note, was not such as to transfer 
the lien, and as the payee had stipulated that he should not 
be chargeable with the maker’s default, it could not be en- 
forced by his transferee. 

In Roper v. McCook, and another, 7 Ala. Rep. 318, it was 
explicitly decided, as the leading question in the cause, that 
the equitable lien of the vendor of land will pass to his as- 
signee of a note taken from the vendee, in part payment of 
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the purchase money, and will not be lost, though the assignee 
neglect to sue the maker for so long a time as to discharge 
the assignor from liability upon his indorsement. So, it has 
been held, that the lien of the vendor for the purchase money, 
may be enforced, not only against the vendee, but his as- 
signee, with notice, and this although the vendor may have 
conveyed the title in due form. ‘To authorize the assertion 
of the lien in equity against a derivative purchaser, it is not 
necessary that the vendor should have employed a legal re- 
medy without success. {5 Porter’s Rep. 452; 3 Ala. R. 302 ] 

The evidence very satisfactorily establishes the sale of the 
land by Richards to F. Quattlebum, and the making and de- 
livery of notes, such as those the complainant put in suit; 
and the fact that they were in his possession, and judgments 
have been rendered in the name of Richards for his use, in the 
absence of opposing proof, show, prima facie, that he was 
their rightful proprietor. Assuming that the land in ques- 
tion was the property of Richards, and was sold upon his 
own account, and still, we think, the complainant is entitled 
to the relief he seeks. In this view, it must be presumed 
that the complainant-received the notes from their payee, ei- 
ther in payment of a pre-existing debt, or a debt simultane- 
ously created ; and upon either hypothesis, Richards would 
be liable for the original debt, when the term of credit stipu- 
lated by the notes, expired. [Chitty on Bills, 9, Am. ed. 195, 
et post.| As to Richards then, the lien was not lost, and we 
think silently as an incident to the notes, it passed to the com- 
plainant. 

We have thrown out of view every thing that is alledged 
in the bill, going to show a resulting trust as against Rich- 
ards; because no relief is prayed upon the case in that point 
of view. 

Our conclusion is, that the decree must be affirmed. 
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PALMER, use, &c. v. SEVERANCE & STEWART. 


1. Where two makers of a promissory note are sued jointly, and the evidence 
warrants a verdict against one only, it is error to instruct the jury, the ver- 
dict should be for the defendants generafly. The proper course is to al- 
low a verdict according to the facts, and leave it to the parties to enter 
judgment, or arrest it, as they may be advised. 


Writ of Error to the Circuit Court of Russell. 


Assumpsitr, by Ann Palmer, for the use of Jesse A. Palmer, 
against Severance & Stewart, as the joint makers of a pro- 
missory note. At the trial, it was proved the note was given 
for the loan of money at usurious interest, and that the prin- 
cipal sum had been paid previous to the commencement of the 
suit. The plaintiff then put in evidence, tending to shew 
that the usee was induced by Severance to trade for the note, 
by his assurance that the note was good, and he would pay 
it if the usee would wait with him until Christmas; but 
there was no evidence connecting the other defendant with 
these declarations. 

The court charged the jury, they could not find a verdict 
in favor of the defendant, Stewart, and against the other de- 
fendant ; but that if the defence relied on was sustained, as 
to one of the defendants, the verdict should be in favor of the 
defendants generally. The plaintiff thereupon took a non- 
suit, and excepted to the opinion of the court. 

That is here assigned as error. 


HeypenFrexpr, for the plaintiff in error, insisted, the effect 
of the statute, making joint obligations, &c., joint and seve- 
ral, [Digest, 323, § 61,] was to warrant a verdict against one, 
and for another joint promissor. [Ivy v. Gamble, 7 Porter, 
545; Severance v. Palmer, 9 Ala. Rep. 53.] 
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GOLDTHWAITE, J.—The construction hitherto given 
to the statute, which makes joint obligations, &c., joint and 
several, [Digest, 323, $ 61,] has been, that it does not warrant 
the discontinuance of the suit, when commenced against se- 
veral, except as to those who are not served with process; 
[Keebles v. Ford, 5 Ala. Rep. 183 ; Saddler v. Houston, 5 
S. & P. 206; Adkins v. Allen, 1 Stewart, 130,] and that if 
one is discharged by verdict, on a defence which does not 
arise subsequent to the contract, or is persenal to the defend- 
ant insisting upon it, it will prevent, or be sufficient cause to 
arrest the judgment against the others. [Ivy v. Gamble, 7 
Porter, 545; Turnerv. Lazarus, 6 Ala. Rep. 875.] But al- 
though the arrest of the judgment is the consequence when 
one is thus discharged, it does not follow that when one only 
succeeds in making good the common defence, or that is ob- 
viated as to the other, that a general verdict shall be return- 
ed for both defendants. The effect of a general verdict would 
be to bar the plaintiff afterwards of his several action against 
the defendant really liable tohim, which is entirely different 
from the consequences which follow an arrest of judgment. 
We think the charge, in this view, was erroneous, and the 
court should have permitted a verdict according to the proof, 
leaving it afterwards to the parties to move for judgment, or 
toannul it as they should be advised. 

Judgment of non-suit reversed, and cause remanded. 
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ELLIOTT anp orners v. HORN anp orHers. 


1. A purchase of land by a father, in the name of his son, for the purpose of 
defrauding his creditors, is void as against creditors, or subsequent purcha- 
sers from the father, though they have notice of the conveyance to the 
son. 

2. A father entered land in the name of the son, for the purpose of defraud- 
ing his creditors, afterwards sold the land, and by his direction, the son 
conveyed during infancy to the purchaser. On his coming of age, he con- 
veyed the same land to another, who brought suit. Held, that as his con- 
veyance during infancy was suchas the law would have compelled him to 
make, he could not disaffirm it on attaining his majority. 


Error to the Circuit Court of Greene. 


Trespass to try title, by the defendants, against the plain- 
tiffs in error, to eighty acres of land in Greene county. 

From a bill of exceptions it appears, that the plaintiffs, to 
prove title to the land sued for, produced and read a patent 
from the United States to one John Cobb, bearing date the 
20th of August, 1826, and a deed for the said land, executed 
by John Cobb, to Edwin Cook, dated 23d December, 1838, 
and then proved that Edwin Cook died intestate, and that the 
plaintiffs are his children and heirs at law, and that the de- 
fendants, as the heirs at law of one T. R. Elliott, were in 
the possession of the land, at the commencement of this 
suit. 

The defendants, to show title, produced and read a deed 


for the land from John Cobb, executed to one J. E. Herndon, 
on the 2d February, 1831, and a deed from Herndon to T. 


R. Elliott, on the 7th August, 1833. That Elliott, under 
and by virtue of his deed from Herndon, went into posses- 
sion, and continued in possession until his death, and that the 
defendants, as his heirs, have had possession. 

It was admitted that John Cobb was an infant, when he 
executed the deed to Herndon, and was of full age, when 
he executed the deed to Cook; and it was proved that El. 
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liott knew when he purchased from Herndon, that Cobb was 
an infant when he conveyed to Herndon. 

The defendant, to prove that the deed to Herndon was 
binding on Cobb, though an infant, offered evidence to prove 
that the land was in fact entered by one James Cobb, and 
paid for by him, with his own money. That James Cobb 
was the father of John, who was at the time an infant of ten- 
der years, having no separate estate ; the father having a wife, 
and three other infant children. ‘That he was in indigent 
circumstances when he entered the land, and entered it in 
the name of his son to defraud his creditors. ‘That Herndon 
was a creditor of the father, at the time he took the deed, but 
not at the time the land wasentered. ‘That the father sold 
the land to Herndon, in payment of the debt, and by his di- 
rection John Cobb, the son, executed the deed. 'T'o this ev- 
idence the plaintiff objected as irrelevant and immaterial, and 
the court sustained the objection, holding that the facts, if 
proved, would not validate the deed from him to Herndon, 
to which the defendant excepted. 

The defendants also insisted that the deed from John 
Cobb to Edwin Cook, was void by reason of the adverse pos- 
session of Elliott, at the time of such conveyance. But the 
court charged the jury, that though a deed for land in the 
adverse possession of another was void, that the facts of this 
case created an exception to the rule, and that an infant who 
had made a deed for lands during his minority, might at ma- 
jority, disaffirm and annul it, by the execution of a deed to 
another; wud such deed would pass a valid title to the gran- 
tee, notwithstanding the land was then in the adverse pos- 
session of the first grantee, and might recover the land in 
this form of action. ‘To all which they excepted, and which 
they now assign as error. 
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W. G. Jones, for plaintiff in error. 

1. The deed from John Cobb to Edward Herndon was va- 
lid and binding on John Cobb, under the circumstances of this 
case notwithstanding his infancy, because he was but a trustee, 
and in making the deed he did only what was right—what he 
ought to have done, and what he was compelable by suit to 
do—and having done this voluntarily, he is bound by it. [2 











350 ALABAMA. 
Eliott ve Horn, 
Kent’s Com. 233, 244; Zouch v. Parsons, 3 Bur. 1794; Dear- 
man v. Dearman, 4 Ala. 521. 

2. That John Cobb was to be considered but a trustee for 
James Cobb, and those claiming under him, is clearly de- 
ducible from the following principles and authorities : 

Generally, where one buys and pays for land, and takes 
a deed in the name of anothe, such grantee is regarded as a 
mere trustee, for him who paid the money. If however, a 
father buys land in the name of his infant son, from the cir- 
cumstance of the relationship subsisting between them, it 
will be prima facie evidence that the father intended it as an 
advancement to the son, but circumstances may be shown to 
prove that it was not intended as an advancement, and if 
such was not the intention, a trust results, notwithstanding 
the relationship. [2 Sto. Eq. 443, 447; Jeremy’s Eq. 90; 1 
Lomax Dig. 207; Lewin on Trusts, 169; 2 Sug. Ven. 152, 
169; Prankerd v. Prankerd, 1 Sim. & 8. 1; Guthrie v..Gard- 
ner, 19 Wend. 414; Doe ex dem Davis v. McKinney, 5 Ala. 
R. 719.) 

3. The deed from John Cobb to Edwin Cook having been 
made whilst Elliott was in actual adverse possession ,of the 
land, was void. And the title of Cook’s heirs rested on this 
deed alone. [Dexter & Allen v. Nelson, 6 Ala. Rep. 68; 
Pryor and Fisher v. Butler, January term, 1846; 4 Kent’s 
Com. 446, 449. ] 

4. The case of an infant is no exception to the rule in re- 
gard to adverse possession. 'The case cited for defendants 
from 11 Johns. Rep. and 14 Johns. Rep. do not establish any 
such exception. They were in relation to wild unoccupied 
lands, of which no person was in actual possession when the 
second deed was made. And of course no question was rais- 
ed or decided on adverse possession. 


A. Granam, (of Greene,)and Erwin, contra. 

1. There was no resulting trust in favor of James Cobb. 
The general doctrine, that where the purchase money is paid 
by one, and the title taken inthe name of another, is admit- 
ted. But where a father pays the money, and the title is 
taken in the name of his son, the doctrine is otherwise. This 
forms an exception to the general rule. It is considered an 
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advancement by the father to the son. [2 Story’s Eq. 2 ed. 
$$ 1202, 1203, and notes; Jeremy’s Eq. J. 89 to 92; Grey 
v. Grey, 2 Swan. R. 598.] Unless an intention to do so is 
expressed by the father at the time of making the conveyance. 
[Prankerd v. Prankerd, 1 Sim. & Stew. 1; Grey v. Grey, 2 
Swan. Rep. 518.] This refers to a case where the son is an 
infant unadvanced, living with the father. 

2. The deed from John Cobb to Edward Herndon, under 
whom the plaintiffs claim, being prejudicial to the infant, was 
void, and not voidable merely. 

It cannot but be prejudicial for the infant to part with his 
land for nothing. It will be found, in looking through all 
the cases, that an infant’s deed for lands of which he was the 
absolute owner, and for which he received no consideration, 
has been held to be void. [9 Viner’s Ab, Title, Enfant, 375, 
$6; Vent v. Osgood, 19 Pick. 573 ; 2 Kent’s Com. 4 ed, 235, 
et seq, Freeman v. Bradford, 5 Porter, 273.] 

3. Whether the deed of the infant be void or voidable, is 
a question for the court. [Keaur v. Bycott,2 H. Black. 515; 
U. S. v. Bainbridge, 1 Mason’s Rep. ] 

4. If the deed to Elliott was not void, it was voidable, and 
the deed by Cobb to Cook avoided it. [Hoyle v. Stowe, 2 
Dev. & Batt. N. C. Rep. 320; Tucker, et al. v. Moreland, 10 
Peters, 71.] 





ORMOND, J.—T he land in controversy was purchased of 
the United States, by James Cobb, with his own money, but 
entered at the land office in the name of his son John, then 
an infant of tender years, for the purpose of defrauding his 
creditors, he being then greatly embarrassed. This transac- 
tion is declared, by the 2d section of the statute of frauds of 
this State, to be utterly void, not only as to creditors, but as 
against subsequent purchasers, embracing the substance of 
the provisions of both the 13th and 27th of Elizabeth. 

In respect to the 27th of Elizabeth, the English decisions 
are uniform, that a voluntary conveyance, although without 
fraud, will be set aside in favor of a subsequent purchaser for 
a valuable consideration, though he had full notice of the pre- 
vious voluntary conveyance. [Townsend v. Windam, 2 
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Ves. 10; Doe v. Rutledge, Cowp. 711; Fonblanque’s Eq., 
Book 1, c. 4, § 13; Roberts v. Anderson, 3 Johns. C. 376. ] 

In this case, however, the purchase by the father, in the 
name of the son was fraudulent, as well as voluntary, and ac- 
cording to the established current of decisions, would be void 
as against subsequent, as well as existing creditors. See 
this question discussed by Ch. Kent, in Reade v. Livingston, 
3 Johns. C. 500. So that whether the purchaser from the 
father, who was also a subsequent creditor, be considered as 
a creditor, or as a purchaser with notice of the previous vol- 
untary conveyance to the son, the result under our statute of 
frauds is the same. We may therefore dismiss from the con- 
sideration of this question, all the arguments founded upon 
the relative situation of these parties, father and son. Ordi- 
narily, this does raise the presumption that the purchase 
was intended as advancement to the child, and it de- 
volves on one asserting a resulting trust in the father, to es- 
tablish it. But here, as the intention was to defraud credi- 
tors, as against them, and subsequent purchasers from the 
father, the purchase in the name of the son is a void act, and 
the effect as to them, is precisely the same as if the land had 
been entered in the name of the father, instead of the son. 

The only difficulty presented by the case arises from the 
fact, that as the fraudulent entry was made in the name of the 
son, the patent of the government, the highest evidence of 
the legal title, issued to the son, and this brings up the ques- 
tion of law, arising upon the two deeds executed by John 
Cobb, one whilst he was an infant, made at the instance of 
his father, under which the plaintiffs in error deduce their ti- 
tle, and the other after he came of full age, under which the 
defendant in error claims. 

It may be conceded, that generally the deed of an infant, 
whether it be a deed of bargain and sale, operating by virtue 
of the statute of uses, or any other conveyance recognized by 
our law as a valid transfer of lands, would be disaffirmed, 
and rendered ineflicacious by a subsequent conveyance, made 
on his attaining majority. But this must certainly be con- 
fined to those cases where the infant has a valid title to the 
lands so conveyed. That was the case of Hoyle v. Stowe, 
2 Dev. §* B. 322, so earnestly pressed in argument. ‘There 
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an infant had, by deed of bargain and sale, conveyed his 
land during his minority, and subsequently on his coming of 
age, by a similar deed conveyed it to another. The court 
held the first deed to be voidable by the infant, on his attain- 
ing his majority, and that the making of the subsequent deed, 
avoided the first. 

It is perfectly obvious, the case just cited, has but little, if 
any, resemblance to this. Here the infant, though the legal 
title was cast upon him, by the fraudulent conduct of his fa- 
ther, had no right to the land against a creditor, or purchaser; 
when therefore, he conveyed to the purchaser from his father, 
he merely parted with the naked title, and only did that, 
which a court of equity would have compelled him to do, 
and we are unable to perceive any reason for permitting him, 
by adisaffirmance of this act, to reinvest himself with the ti- 
tle, to be again deprived of it. 

We do not understand the law to be, that every act of an 
infant, though it be by deed, is voidable at his election, on 
his attaining his majority. It is an ancient maxim of the 
common law, that “generally, whatsoever an infant is bound 
to do by law, the same shall bind him, albeit he doth it with- 
out suit of law.” [Co. Litt. 172, a; 1 Thos. Coke Litt. 205.] 
This point was so determined in the great case of Zouch v. 
Parsons, 3 Burr. 1801. That was the case of an infant mortga- 
gee, in whom the title was vested, who, upon the payment of 
the mortgage debt to the persons entitled to receive it, made 
a re-conveyance of the land, and the court held, that as this 
was an act, which by law he could be compelled to perform, 
his voluntary performance of it, though during minority, 
should bind him, and he could not afterwards disaffirm it. 
Weare aware that this celebrated judgment has been the sub- 
ject of some critical animadversion, on account of some of 
the general positions advanced by Lord Mansfield. The 
true point of the case has never been seriously questioned, 
but is admitted to be law, by the highest authority at the 
present day. 

In Tucker v. Moreland, 10 Peters, 67, the decision is ap- 
proved. ‘The court say, “it avas precisely such an act as 
the infant was bound to do, and would have been compelled 
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todo by a court of equity, as a trustee of the mortgagors, and 
certainly it was to his interest to do it.”” So in the case of 
Hoyle v. Stowe, previously cited from 2 D. & B. 322, whilst 
condemning some of the general propositions of Lord Mans- 
field, as too sweeping, it is admitted by the court, that the 
case wasecorrectly decided. So also Chancellor Kent, in 
sumning up the doctrine upon this difficult and vexed 
question, says, ‘‘ The doctrine of the case of Zouch v. Par- 
sons, has been recognized as law in this country, and is not 
now to be shaken.” See also, 1 Mason, 82; Whiting v. 
Dutch, 14 Mass. 467 ; Bingham on Infancy, ch. 2.] 

Upon this difficult question, what acts of an infant are ab- 
solutely void, voidable at his election, or binding on him, 
though made during infancy, we desire to be understood, as 
confining ourselves to the precise case before us, which is, 
that of an infant doing an act which it would have been his 
duty on arriving at full age to do, and which by law he could 
have been compelled to do. Such an act, though performed 
during infancy, is binding on him, and cannot be afterwards 
disaffirmed. 

Upon the other point of the case, we incline to the opin- 
ion, that there is no difference between an infant and an adult 
as to the right to convey atitle to land held adversely to the 
grantor. ‘That a conveyance by an infant, accompanied by 
a possession held adversely to him, though it may be avoid- 
ed when he attains his majority, yet he cannot by his deed 
convey this title to another, so as to invest him with the 
right to sue in his own name for its.recovery. But we waive 
the decision of this point, as the other is decisive of the 
ease. 

Let the judgment be reversed and the cause remanded. 
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ABNEY v. KINGSLAND & CO. 


1. The declarations made by a party while in possession of property, that 
he held the same in his own right, or under another, is admissible evi- 
dence, as part of the res gestae ; but it is not permissible to prove every 
thing he may have said in respect to the title; as, that the property was 
acquired bona fide, and for a valuable consideration, was paid for by the 
money of a third person, or his own. 

. Where evidence is pertinent, but insufficient, the court should not assume 
that the party has no further proof to adduce, and reject it; but, if it is 
prima facie irrelevant, it is incumbent upon the party offering it, to show 
how it may become relevant by connecting it with other facts, and if this 
is not done, it should not be received. 

3. Where there is no evidence to implicate the claimant of property in the 

purpose of the defendant in execution to defraud his creditors, the decla- 
rations of the defendant, indicating a fraudulent design on his own part, 


~ 


are not admissible against the claimant ; and the error of admitting such 
testimony cannot be cured by the court’s directing the jury to disregard 
it, unless they believed from all the facts and circumstances, that the claim- 
ant participated in the defendant’s intention to delay, hinder or defraud 
his creditors. 

4. It cannot be assumed from the fact, that the father manifested an inten- 
tion to defraud his creditors, that he therefore furnished his son, (who had 
no visible resources,) with the money with which the latter purchased 
some five or six hundred dollars worth of the father’s property, which was 
sold under execution ; especially where it appeared, that the son, who was 
twenty-two or three years of age, had been engaged as a clerk ina store, 
and afterwards was a partner ina “ drug store” upon his own account, 
Nor does the fact that the purchase money was paid by the claimant’s 
brother, show, that the funds of the former were not used, or that their fa- 
ther provided them. 

5. Semble : the continuance in possession of personal property, after the same 
has been publicly sold under execution, aud purchased by a third person, is 
not even prima facie evidence of fraud, so as to subject it to the creditors 
of the defendant in execution. 

G6. If a defendant in execution furnished toa third person, the money with 
which he purchases the property of the former at a sheriff’s sale, the title 
thus acquired by the purchaser will not prevail against the creditors of the 
party advancing the money, although it is good against him ; but if such 
fraudulent vendee makes a bona fide sale of the property to one ignorant of 
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the fraud, the latter will hold it against all persons in whose favor liens had 
not previously attached. 

7. Where one makes a fraudulent purchase of property, which he exchanges 
for something else of the same description, the substituted property will 
stand in the place of that originally acquired, and be liable in the same 
manner to the creditors ofthe vendor. If, however, the property received 
in exchange was most valuable, and the vendee paid the difference in va- 
lue, a court of equity would give him a lien for his reimbursement. 

8. Quere. Can the interest which one acquires by hiring a slave for a year, 
or shorter period, under a contract to pay wages as they are earned, or at 
some future time be levied on and sold under execution to pay his debt ? 


Writ of Error to the Circuit Court of Sumter. 


On the first day of August, 1843, a writ of fieri facias was 
issued from the county court of Sumter, at the suit of the de- 
fendants in error, against the goods and chattels, &c. of M. 
Abney, and levied in November following, by the sheriff of 
that county, on a negro man named York, who was claimed 
by the plaintiff in error, and bond given to try the right, pur- 
suant to statute. An issue was accordingly made up and 
submitted to a jury, who returned a verdict declaring the 
slave liable to the satisfaction of the execution, and judgment 
was rendered accordingly. 

Pending the trial, the claimant excepted to the ruling of 
the court. It is shown by the bill of exceptions, that the 
plaintiffs introduced a witness, who testified that the posses- 
sion of the slave York was in the defendant in execution at 
the time of the levy ; and on cross-examination it was proved 
that the claimant purchased a slave named Ned, at a sale 
made by the witness as deputy sheriff, under a fieri facias 
against the estate of the defendant in execution; and that 
Ned had been exchanged for York. 

Witness then stated, upon being interrogated by the plain- 
tiffs, that he was deputy sheriff, and went, about three weeks 
before the sale of Ned, to the house of the defendant in exe- 
cution, to levy the fi. fa. wnder which he was sold ; that while 
there the latter told witness he wished him to levy the exe- 
cution on Ned, that claimant might buy him at the sale for 
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his (defendant’s) benefit, so as to secure him against his cre- 
ditors ; defendant at the same time remarked, that he had the 
money in his pocket to pay for Ned, which he had procured 
from Joseph Dial. Witness further stated that at the time 
of this conversation, Ned was in the possession of the defen- 
dant in execution. ‘To the admission of this evidence the 
claimant objected; but his objection was overruled—the 
court remarking, that the jury should be instructed, unless 
from all the facts and circumstances of the case, they believ- 
ed that the claimant was aware of the intentions of the de- 
fendant in execution, and participated with him in the fraud, 
the declarations of the latter were not admissible against him. 

It was also shown by evidence, adduced on the part of the 
plaintiffs, that the claimant was a young man about twenty- 
three years of age at the time of the purchase of Ned, with- 
out any visible property. ‘The only means of which the wit- 
nesses were aware, that claimant had of acquiring money, 
was, that previous to the purchase, he had lived about ten 
months as a clerk in a store, and afterwards did a moderate 
business as a partner with one Smith, in a drug store in Tus- 
kaloosa. After ceasing to do business at the last named 
place, claimant went to Mississippi, but whether previous or 
subsequent to the levy of the execution in the present case, 
does not appear. 

It was further proved, that Ned returned immediately after 
the sale to the plantation and possession of the defendant in 
execution, and so remained until the claimant exchanged him . 
for the slave York, now in controversy : that York when ac- 
quired, also went to the plantation and possession of the de- 
fendant, and so continued until the levy of the fi. fa. in 
question. 

Although Ned was bid off by the claimant, the purchase 
money was paid by another son of the defendant, who a short 
time previous to the levy on York, carried off some slaves of 
the defendant to Texas. The value of York was six hun- 
dred dollars. ’ 

Evidence was adduced by the claimant, tending to show 
that the money with which Ned was purchased, was obtained 
upon paper made at his instance, and for his benefit, with- 
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out any agency or concern of the defendant ; F'urther, that 
the claimant exchanged Ned for York with Patrick Brown, 
who was not apprized of any fraud between claimant and his 
father, but made the exchange bona fide. 

It was also proved by the claimant he had hired York to 
his father, the defendant in execution. 

The court instructed the jury as follows, viz : 

1. If they believed the sale of Ned was made to hinder, de- 
lay or defraud the creditors of the defendant in execution, 
and that the claimant was aware of, and participated in such 
intention ; or that he was purchased by the claimant at the 
sheriff’s sale with the defendant’s money, then the sale was 
void as to the creditors of the latter. 

2. If Ned was purchased by the claimant in fraud of the 
defendant’s creditors, and was afterwards exchanged by him 
for York, the latter slave would stand in the place of the for- 
mer, and be liable in the same manner to the plaintiff’s exe- 
cution ; and this although Brown, from whom York was ob- 
tained, may have acted in good faith, and in ignorance of any 
previous fraud on the part of the claimant. 

3. If they believed that York was, at the time of the levy, 
hired to the defendant in execution for a term not then ex- 
pired, they must find for the plaintiffs; but if their verdict 
was found upon the hiring, they should say so—if on the 
charges respecting the fraud, they need say nothing about 
the hiring. 


Buss & Batpwrin, for the plaintiff's in error, made the fol- 
lowing points : 

1. The declarations of the defendant in execution were not 
admissible. 'They did not relate to the title, and were not 
made in the presence of the claimant: they did not consti- 
tute a part of the res gestae. [8 Ala. Rep. 652.] 

2. Conceding that the exchange of Ned was void within 
the statute of frauds, as it respects the creditors of the defen- 
dant in execution, it by no means follows that York stands 
in the same predicament. It is not pretended that Brown 
acted with a dishonest intention in the exchange, or that the 
claimant’s purpose was to carry out a preconceived design 
to defraud. Whatever therefore, may have been the original 
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intent of the claimant, it does not appear to have been conti- 
nued, and the charge upon this point is consequently errone- 
ous. [2 Brev. Rep. 252.] The defendant in execution, even 
ifthe purchase of Ned was the result of a fraudulent combi- 
nation between himself and the claimant, lost all title to the 
slave, and his creditors cannot, unless the facts bring the case 
within the statute of frauds, subject York to the payment of 
their debts. That the claimant might, in the proper form of 
proceedings, have been compelled to account for the value of 
Ned, if the hypothesis assumed in the charge be true, is not 
denied. 

3. The interest which one has in a slave, which he has 
hired, cannot be sold under an execution against him. How- 
ever the law may be in respect to chattels generally, the con- 
dition of slaves forbid it. Butif the law be otherwise, there 
was no issue, nor could have been any which allows such an 
interest to be subjected. [8 Ala. Rep. 434.] 





R. H. S»rru, for the defendants in error, contended, that 
an unexpired term of a legal interest in personal property was 
subject to levy and sale under execution ; and that the issue 
and verdict in the present case were entirely proper. [5 Ala. 
Rep. 664; Id. 770-] The defendant in execution was in 
possession when his declarations, as related by the deputy 
sheriff, were made ; consequently they were part of the res 
geste: besides, it was allowable to prove fraud on the part of 
the defendant in execution, and then, by distinct evidence, 
show the participation of the claimant. [3 Ala. Rep. 529; 4 
Id. 40; 8 Id. 107, 112,113.] Ifthe purchase of Ned was 
fraudulent, it was void as to creditors, and if York was ac- 
quired by exchanging him, he too is liable to the payment of 
the debts of the defendant in execution, in the same manner 
manner that Ned was. [8 Ala. R. 694, 710.] 


COLLIER, C. J.—The declarations of the defendant in 
execution made to the deputy sheriff a short time previous to 
the levy on Ned were certainly inadmissible. ‘True, it has 
been often held, that what a person in the possession of real 
or personal estate says, in respect to the same, are admissible 
as part of theres geste. But in McBride and wife v. Thomp~ 
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son, (8 Ala. R. 650,) we said, “it is not to be understood 
that such declarations are admissible to every conceivable ex- 
tent.” That “the affirmation of the party in possession, that 
he held in his own right, or under another, is proper evidence 
as part of the res gest@, which res geste is his continuous 
possession ; but his declarations beyond this, are no part of 
the subject matter, or thing done, and cannot be received as 
such. While it is allowable to prove the statements of one 
in possession, and explanatory thereof, it is not permissible 
to show every thing that may have been said by him in res- 
pect to the title; as that it was acquired bona fide, and for a 
valuable consideration ; was paid for by the money ofa third 
person, or his own,” &c. 

In the case before us, the defendant expressed a wish that 
the deputy sheriff should levy on Ned, that the claimant 
might purchase him for his (defendant’s) benefit, and secure 
him against creditors—remarking that he had the money in 
his pocket, for that purpose, &c. The mere statement of the 
facts is sufficient to show that they are incompetent evidence 
within the principle of the case cited. The remark made by 
the court, that the jury should be instructed to disregard the 
testimony, unless they believed from all the facts and cir- 
cumstances, that the claimant participated in the fraudulent 
purpose of the defendant in execution, can’t per se divest the 
decision of the circuit court of error. Where evidence is per- 
tinent, but insufficient in itself, the court should not assume 
that the party has no other proof to adduce, and reject it; 
but where it is prima facie irrelevant, the person offering the 
evidence should show how it could be made relevant, by 
connecting it with other facts and circumstances; if this is 
not done, the court should refttse to receive it. [4 Porter’s 
Rep. 321; 1 Ala. Rep. N. 8. 506, 540; 3 Id. 16; 5 Id. 531; 
6 Id. 390, 407; 7 Id. 457, 698.] There is nothing in the 
record to indicate that any “facts and circumstances” were 
adduced previous to the admission of the defendant’s decla- 
rations, to implicate the claimant in the intention to defraud 
defendant’s creditors; and unless the court was then inform- 
ed that they would be offered, these declarations should have 
been excluded. We will, however, consider whether the 
testimony subsequently given, shows the participation of the 
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claimant, and whether the legal assumption of the court can 
be sustained by it. 

It may be laid down as a settled principle, that where sev- 
eral persons are proved to have combined together for the 
same illegal purpose, any thing said or done by one of the 
party, in pursuance of the original concerted plan, and with 
reference to the common object, is in reason and legal con- 
templation the act of all; and therefore will be evidence a- 
gainst any orall of the parties. [1 Phil. Ev. 94-5, and cases 
there cited. See also, 2 Carr. & P. Rep. 232, 432.) This 
principle applies with all force to wrongs or injuries for which 
the law provides a remedy by action merely. ‘Thus, where 
one indemnifies a sheriff against an act which turns out to be 
a wrong, it was said the admissions of the former were re- 
ceivable to charge the sheriff. [4 Wend. Rep. 335; sce 2J. 
J. Marsh. Rep. 256; 4 Carr. & P. Rep. 375.] 

Proof of connection is alwaysan essential preliminary addres- 
sed to the court, to let in acts and declarations of a joint wrong 
doer against his fellow ; but it has been held, that the testi- 
mony of one witness is enough for this purpose, and that the 
court will not decide on his credibility. Thus where it ap- 
peared that the prisoner said to the witness, in the presence 
of R, that one F had offered him a sum of moncy, if he would 
kill W, and the prisoner told F he would give him an answer 
at asubsequent time ; that the prisoner oflered the witness a 
third part of the money if he would commit the murder ; that 
R proposed a mode of doing it; that the witness declined 
having any thing to do with it, and then the prisoner said he 
was in jest; and in a few days after the murder was actually 
perpetrated by F. Held, sufficient proof that the prisoner 
and R entered into the conspiracy to let in the declarations of 
R as evidence againt:the prisoner. [10 Pick. 497.] So in 
Clayton v. Anthony, 6 Rand. Rep. 285, which was an ac- 
tion of trespass by the plaintiff, against the sheriff, for levy- 
ing onaslave under a fi. fa. against Trigg—after the latter be- 
ing insolvent, had conveyed the slave, with eleven others, in 
trust, to satisfy a debt due to the plaintiff, and they had been 
sold to the plaintiff at auction, where there were but few 
bidders. The possession of the slaves was not changed until 
A6 
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some time after the sale, and there were other circumstances 
showing that there was a fraud in the sale. On the part of 
the sheriff, it was offered to prove Trigg’s private request to 
a bidder at the trust sale, to forbear, as the plaintiff was bid- 
ding for his (Trigg’s) benefit: Held, that the court was to 
judge of the circumstances by which a community of design 
between the plaintiff and Trigg, to defraud Trigg’s creditors 
was attempted to be shown; and being satisfactory, the de- 
clarations of Trigg were admissible, though the plaintiff was 
not present. And where a judgment was entered on a bond 
and warrant of attorney against the father, in favor of the 
son, acombination between them having been proved to de- 
fraud the creditors of the former, the creditors were permitted 
to give in evidence declarations by the father, in the absence 
of the son, that the bond was given for the sole purpose of 
keeping off creditors, and that it was without consideration. 
[1 Rawle’s Rep. 362; 8 Ala. Rep. 104.] 

Placing out of view the declarations of the defendant in ex- 
ecution, and the question is, does the other testimony in the 
cause establish a combination between him and the claimant 
to defraud his creditors. The testimony upon this point may 
be thus condensed: the clajmant, at the time of the sale un- 
der execution, was a young man, about twenty three years of 
age, without any visible means—he had been a clerk in a 
store for ten months, and afterwards did a moderate business 
as a partner in a drug store: F'urther, that the money with 
which Ned was purchased, was obtained upon paper made at 
his instance and for his benefit, “without any agency or 
ownership on the part of the defendant in execution ;” that 
although the slave was bid off by the claimant, the purchase 
money was paid by his brother, who a short time previous to 
the levy on York, carried off some slaves of their father to 
Texas. Ned returned to the plantation of the defendant 
in execution shortly after he was purchased by the claimant, 
and when exchanged for York, the latter went there in his 
stead; and it was proved had been hired to the defendant. 
We cannot think that these facts warrant the inference that 
the claimant lent himself to assist his father in the perpetra- 
tion of a fraud, so as to legalize the admission of the declara- 
tions of the latter. Now, conceding that the claimant was a 
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young man without visible resources, yet he may have had 
credit, or the credit of friends may have enabled him to effect 
the loan of a sum sufficient to purchase the slave; keeping 
out of view what the defendant in execution said to the dep- 
uty sheriff, as we must, in considering the effect of the pre- 
liminary proof, and this latter supposition is reasonable in- 
ference. 

The fact that the purchase money was paid by the claim- 
ant’s brother does not show that the funds of the former were 
not used, or that their father provided them. This brother 
had not carried his father’s slaves to Texas until Ned had 
been sold under execution—in fact, not until a short time 
previous to the levy on York. And it does not appear, that 
these slaves had been sold, or money obtained by any dispo- 
sition of them. 

It is admitted that an absolute transfer of personal chattels 
without the delivery of possession, is prima facie evidence of 
fraud ; but it may be asked, does this rule apply to a sale of 
goods under execution, where a person other than a creditor 
becomes the purchaser? Does not the notoriety and publici- 
ty of the sale exempt the case from its application? ‘These 
questions have been heretofore considered by us. See also, 
Kidd v. Rawlinson, 2 Boss. & P. Rep 59; 2 Starkie’s Ev. 
617 to 622. But if the fact of the defendant in execution 
continuing in possession under such circumstances, was in 
law a badge of fraud, would it be sufficient, in the absence of 
proof of fraud in fact, to establish a combination between the 
father and son; or if it would, does not his proof of hiring 
satisfactorily account for the possession? Without stopping to 
give a special answer to each of these questions, we think 
there is an entire want of proof to implicate the claimant in 
the intention to aid the defendant in execution in defrauding 
his creditors ; and consequently there is no foundation up- 
on which to rest the admissibility of the declarations of the 
latter. 

If the defendant in execution furnished the money with 
which Ned was paid for, under the purchase at the sheriff ’s 
sale, and was intended to be benefitted, although the bill of 
sale was made to the claimant, eo nomine, there can be no 
pretence that the title acquired by the latter will prevail a- 
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gainst the creditors of the defendant. Notwithstanding this 
is the law in respect to his creditors, the defendant who is a 
particeps fraudis, could not successfully assert a right to the 
slave against the claimant. Jn pari delicto melior est condi- 
tio passidentis. [5 Binn. Rep. 109; 2 Hill’s 8. C. Rep. 488; 
7 Johns. Rep. 161; 1 Blackf. Rep. 262.] But if a party make 
a sale of property for a valuable consideration, which he had 
acquired through the fraud of his vendor, to a person igno- 
rant of the fraud, such purchaser shall hold the property a- 
gainst all the world, if no paramount liens had attached. If 
then, Brown made a bona fide exchange with the claimant, 
of York for Ned, without notice of the fraud, if any, by 
which the claimant acquired Ned, his title is not only superi- 
or to that of the defendant in execution, but to his general 
creditors also. [2 Root’s Rep. 359; 10 Johns. Rep. 185 ; 12 
Pick. Rep. 307; 1 Dev. & Bat. Rep. 29.] 

Having determined that the purchase of chattels with the 
money of a defendant in execution, with a view to his bene- 
fit, is fraudulent, as it respects his creditors, we will consider 
whether, if these chattels are exchanged for others, the sub- 
stituted property remains in the same condition, and may be 
seized by the creditors. Assuming the exchange of slaves to 
have been in good faith, and without notice on the part of 
Brown of the fraud attributed to the claimant, we have seen 
that his title to Ned will prevail, not only against the defend- 
ant in execution, but also against his creditors. If the claim- 
ant acquired a better title to York that he had to Ned, then 
it would be competent for a fraudulent vendee to defeat the 
creditors of his vendor, by a mere exchange of the property, 
and become himself the absolute owner of what he received 
in its stead. The statement of such a proposition is quite 
enough to induce its repudiation. If the purchase of Ned 
was void against the creditors of the defendant in execution, 
because he was paid for with the money of the latter, upon 
principles of moral justice, it would seem that York should 
stand in the same situation ; and assuming that the claimant’s 
purchase had not the effect of divesting the title of the de- 
fendant in execution, as it respects the creditors of the latter, 
and we caunot avoid the conclusion that he should not be 
permitted to profit by it to their prejudice. If the fraudulent 
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vendee sells or exchanges the subject of his purchase, it is 
conceded that he is, notwithstanding, accountable to the cre- 
ditors ; and if he receives in exchange something that is tan- 
gible, and susceptible of identification, why should it not be 


seized under legal process? This view, we think, was sus- 
tained in Marriott & Hardesty, et al. v. Givens, 8 Ala. Rep. 
710-11—a case in equity, and we can conceive of no reason 
why it should not be recognized at law. If York is more val- 
uable than Ned, and the claimant made them equal by the 





payment of something else, perhaps a court of equity would 
give the claimant a lien for his reimbursement pro tanto. 
There can be no doubt, that in general, an estate in person- 
al property for a limited period, is subject to levy and sale 
under execution. Yet. it does not necessarily follow, that 
the interest which one acquires by hiring a slave for a year, 
or a shorter period, under a contract to pay wages as they 
are earned, or at some future time, may be thus seized and 
disposed of. However the law may be upon this point, we 
do not, in the condition of the case before us, deem it neces- 
sary to inquire. The jury found the slave liable to the exe- 
cution, and assessed his full value, and the term of hiring has 
most probably expired, so that the question can only be ma- 
terial, (if at all,) on a second trial, with the view to adjudge 


the payment of costs. 
For the error of the circuit court upon the first point ex- 


amined, its judgment is reversed, and the cause remanded. 





DUBOSE v. YOUNG & McDOWELL. 


1, The clerk of the county court is authorized by statute to certify the time 
when a deed was deposited for record, although in point of fact it is not 
recorded within the time prescribed by law; and the deposit so certified 
as equivalent to its record within time. 
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2. When a certificate that a deed is duly recorded misdescribes the name of 
the grantor, by substituting another name, the certificate is of no value, as 
it does not correspond with the deed, and that although the terms, “the 
foregoing deed,” are used. 








Writ of error to the Circuit Court of Marengo. 


Action of detinue by Young and McDowell against Du- 
bose to recover a slave. 

At the trial, the plaintiff made title under a deed of trust, 
conveying the slave to them for certain purposes, executed by 
Samuel D. Carter, on the 3d of October, 1838. The deed 
also conveyed land, and was acknowledged on the day of its 
date, before a justice of the peace. On the deed was amem- 
orandum in these words, to wit: 

‘Samuel D. Carter, deed in trust. Ree’d in office for re- 
cord onthe 5th day of October, 1838. Asa Rosinson, Cl’k.”’ 

Also, a certificate in these words, to wit: 

“ The State of Alabama, Marengo county. I, Asa Robin: 
son, clerk of the county court, in and for said county, do 
hereby certify, that the foregoing deed in trust from James 
Goodwin and wife, Levi W. Young and Joseph McDowell, 
trustees for J. B. Cook, cashier of the Farmers’ Banking As- 
sociation, was received in office for record the 5th October, 
1838, and was this day duly recorded, with the certificate of 
acknowledgement, and relinquishment of dower in the regis- 
try of the county, book F’, page 298. Given under my hand 
and seal of office, at office, the 25th January, 1839. 

(L. s.) Asa Rosinson, Cl’k.”’ 

The defendant objected to the deed as evidence, because 
it did not appear the same was recorded within the time re- 
quired by law. The court overruled this objection. 

To prove when the deed was deposited for record, the 
plaintiff proposed to read the certificate above stated. ‘The 
defendant insisted that the deposit should be proved by evi- 
dence aliunde. The court overruled the objection, and let 
in the deed, upon proof that the name of the clerk was in the 
hand-writing of the deputy clerk. 
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The defendant made title to the slave in controversy under 
a purchase from the sheriff, selling under an execution against 
Carter, the lien of which attached the 5th December, 1838. 
The sale was made after July, 1839. He also proved, that 
before the purchase, he and his attorney examined the record 
of the said deed of trust, and there was no evidence on the 
record, or its margin, when the deed was deposited. The 
record book was also produced, and indicated the same ab- 
sence. He also proved that no notice was given at the sale 
of the record, or of the deposit of the deed for record, other: 
than appeared from the record book. 

The court charged the jury, that the deed of trust under 
which the plaintiff claimed title was sufficiently recorded = 
that the deposit of the deed in the proper office, on the 5th 
of October, 1838, was equivalent to a record at that time; 
that the fact of deposit was sufficiently proved by the certifi- 
cate above stated, and that it was unnecessary to prove the 
fact aliunde; that such record and proof were sufficient, al- 
though the defendant purchased the slave under the circum- 
stances stated. 

The defendant excepted to these several rulings of the court, 
and they are now assigned as error. 





Ws. M. Brooks, for the plaintiff in error, made the follow- 
ing points: 

1. The certificate of an officer to an independent fact, is 
not evidence, unless made so by the statute; therefore the 
time of deposit should be proved. [Cowen & Hill’s Notes, 
1044 to 1046, and cases there cited; Waldron v. Creath, 3 
Taunt. 162; Roberts v. Eddington, 4 Esp. 88; Drake v. 
Moneycut, 1 B. & C. 473; Robins v. Townsend, 20 Pick. 345; 
2 Sumner, 355; Blucherv. Bond, 3 Wash. C. C. 529; Gar- 
wood v. Dennis, 4 Binn. 314; Governor v. Bell, 3 Munf. 331; 
Wood v. Nabors, 1 Stew. 172; Alston v. Ravises, 5 Ala. R. 
300; Bradford v. Dawson, Ib. 203.] None of our statutes 
warrant the clerk in certifying when a deed was deposited, 
nor is he required to keep a memorandum of the time. 

2. The certificate, if one is allowable, should not refer to 
a past time, as that is more or less a matter of remembrance 
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by the clerk, and the party injured by his act, ought to have 
the opportunity to sift his evidence. 

3. The certificate relates to another and different deed, and 
the circumstance that it is indorsed on this one only proves a 
mistake, but does not alter the certificate. A word cannot 
be supplied. [2 Cow. 527; 3 Ib. 406.] Consequently one 
cannot be substituted. 











_F. S. Lyon, contra, argued—1. The party has no control 
over the clerk to compel him at once to record a deed. All 
he can do is to deposit the deed, and the statute directs the 
officer shall give a certificate of the time when it was receiv- 
ed forrecord. [Digest, 157, $37.] The deed is effective as 
a recorded deed, from the time of its deposit for record.— 
[McGregor v. Hall, 3 8. §& P. 397.] 


GOLDTHWAITE, J.—1. The counsel for the plaintiff in 
error, isevidently mistaken, when he supvoses our statutes 
do not authorize the clerk to certify the time when a deed is 
deposited for record. The act is in these words: “ The said 
clerk shall give areceipt to the person who shall bring any 
such deed or conveyance, mentioning thereon the time it was 
delivered to him, or brought to his office to be recorded, the 
date, the names of the parties to it, and the place where the 
lands, &c. are situated: the clerk shall certify on, or under 
such deed of conveyance, the day of the month or year, when 
he received it, and the name or number of the book or pages 
in which it is recorded ; and shall, when recorded, deliver it 
to the party entitled to it, or his order.” [Digest, 155, § 23.] 
It is scarcely possible for language to be more definite than 
this, to invest the clerk with authority to certify the time 
when the deed is left to be recorded ; and his certificate as 
to this matter, is entitled to the same respect as it is of the 
fact of record. The decision made in McGregor v. Hall, 3 
S. & P. 397, is conclusive, that the deposit for record, is equi- 
valent, so far as the question is connected with registration, 
to the recording of the deed. 

2. The misdescription of the deed, is a question which 
does not appear to have been distinctly made in the court 
below, yet as the court charged the jury, the deposit of the 
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deed was proved by the certificate, we must look to the entire 
certificate, and thus we are compelled to pronounce on it as the 
transcript shows it tobe. It then applies to the foregoing deed 
jn trust from James Goodwin and wife, and when the deed is 














looked to, no such parties appear. It is then clear the clerk 
was mistaken, either in the deed which he intended to certi- 
fy, or in the name of the parties executing the deed, which 
in point of fact, he did certify. Now it seems to us that in 
this condition of the certificate it is impossible for a court to 
pronounce in which matter the clerk was mistaken. It may 
be, it was this deed which he intended to certify, and that he 
misdescribes it as one from Goodwin and wife; but it is 
equally possible he has endorsed the certificate due to the 
deed from that party, upon the one before us. It is certainly 
true, the rights of parties ought not to depend on strict criti- 
cism, when applied to official certificates, and we have repeat- 
edly held, that any part of the deed may be examined to 
give effect to the certificate. [Bradford v. Dawson, 2 Ala. 
Rep. 203 ; Hobson v. Kissam, 9 ib. 357 ; see also cases cited 
in Cowen & Hill’s Notes, 1247.] But we have no where 
been able to find any decisions which warrant a court in re- 
jecting sensible words in a certificate, because they are in- 
consistent with the deed intended to be certified. On account 
ofthe misdescription of the deed, in the certificate, we think 
the certificate was not evidence, either that the deed was re- 
corded, or deposited for record, and on this ground the judg- | 
ment must be reversed. | 

It will be seen, we omit any consideration of the memoran- 
dum which seems to have been made on the deed by the 
clerk. No evidence as to this was given, or question raised 
in the court below ; for the same reasons we forbear to con- 
sider whether the plaintiff would be entitled to prove the de- 
posit of the deed by other evidence. 

Judgment reversed, and cause remanded. 
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GRESHAM v. WALKER. 


1. Usrey, and Usury are idem sonans. 

2. A delivery bond, which does not purport to be taken in the same case, is 
not competent evidence for the sher iff, in a rule against him for failing to 
make money on an execution. 

3. It is no answer to a suggestion against the officer for failing to make the 
money, thata delivery bond was taken. He can discharge himself only 
by his return on the execution, that a delivery bond was taken, and the 
property returned to the defendant. 

4. A levy may be made on property exempt by law from sale by legal pro- 
cess, unless the defendant asserts his privilege. And where such a levy 
was made, and the property left with the defendant by the officer, he will 
be responsible, unless on demand the defendant refuses to deliver it. 


Error to the Circuit Court of Randolph. 


Tuls was a suggestion by the defendant in error, against 
the plaintiff in error, as coroner, that he could by due dili- 
gence, have made the money on an execution, against one 
Peter Usury. 

An issue being made up, the plaintiff produced a writ of 
fieri facias, corresponding with that in the suggestion, ex- 
cept that in the suggestion, the defendant was described as 
Peter Usrey, and in the fiert facias he was called Peter Usu- 
ry. The defendant moved the court to exclude this writ 
from the jury, upon the ground of variance, but the court re- 
fused to exclude it, and the defendant excepted. 

The plaintiff then proved, that the coroner levied the exe- 
cution on property suflicient to satisfy it; that some of the 
property levied on was exempt by law from levy, and sale, 
but had been levied on by consent of the defendant in execu- 
tion, and was left in his possession, to be delivered on the 
day of sale, and that the same was not then delivered. 

The defendant offered to read in evidence a bond execu- 


ted by Peter Usury, and two others, payable to the Branch 
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of the Bank of the State of Alabama, with a condition, recit- 
ing, that the defendant, as coroner, had levied on certain des- 
cribed property, as the property of Peter Usury, and binding 
themselves to deliver the property, at a day and place named, 
‘the above property levied on, by one fi. fa. in favor of Syl- 
vanus Walker, and one in favor of Robert F. Leverett, both 
issued from the county court. Now if the above bound Peter 
Usury, &c., doth deliver the above described property, unto 
Davis E. Gresham, on the Ist of October next, at, &c., then 
this bond to be void,” §c. 

The defendant proved, that this bond was found in the of- 
fice of the clerk from which the execution issued, with the 
execution in this case, and that the coroner made a return on 
the bond as follows: “‘The Ist day of October being set 
forth for the delivery of the property, the parties failing to de- 
liver the same, I therefore return the within bond within 
ten days forfeited. 10 October, 1842. 

Davis E. Gresuam, Coroner. 

The court refused to allow this bond, or the indorsement 
thereon to be read, and the defendant excepted. 

The court charged the jury, that if the coroner levied the 
writ, by the consent of the defendant in execution, on pro- 
perty exempt by law from levy, or sale, and permitted the 
same to remain in his possession, and the same was not deliv- 
ered, or sold, that the officer was responsible for the value 
of the property, so levied on, to which the defendant ex- 
cepted. 








Bowpon, for plaintiff in error. 

1. The court erred in charging the jury that the coroner 
was liable for not selling property exempt from execution, 
though levied on by consent of defendant. Having retained 
the property, he was authorized to withdraw that consent. It 
was nudum pactum. [See Clay’s Dig. 210, $ 47; Watson & 
Simpson v. Simpson, 5 Ala. R. 233; Wallis v. Truesdell, 6 
Pick. 455 ; Johns v. Church, 12 Pick. 557 ; Jordan v. Autrey, 
at this term; Gary v. Hathway, 6 Ala. Rep. 161.] 

2. The execution read in evidence should have been re- 
jected, as it varied from that described in the suggestion. 
“ Wsrey,” and “Usury” are different names, both in sound 
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and spelling. Thus Barham and Barnham, Crawley and 
Crowley, Ansty and Anstey, Shudliff and Shiréliff, McCann 
and McCaon, Tarbert and Tabert, are held not to be the 
same names. See Kirk v. Suttle, 6 Ala. Rep. 679; Starkie’s 
Ev. 1588, and Russ. Cr. 716; Lynes v. State, 5 Porter, 241. 

3. The forthcoming bond offered by the coroner was com- 
petent evidence, though it may be faulty. The levy under 
the fi. fa. and taking’ a delivery bond will protect the officer 
from a summary proceeding against him. The remedy is 
by action on the case. [Gary v. McCown, 6 Ala. R. 370; 
Harper, et al. v. Patton, 1 Leigh, 306.] 

4. The bond being returned was a matter of record, and 
the proof of its execution by the subscribing witness was not 
necessary. But from what appears on the record, it must be 
concluded that no question was raised as to its execution. An 
execution or indictment found on file proves itself. [Wood- 
ward v. Harbin, 1 Ala. 104; State v. Clarkson, 3 Ala. 378.] 











S. F. Rice, for defendants in error, made the following 
points : 

1. If an opportunity offers to levy an execution, and the 
officer neglects to levy, the debtor is thereafter at his risk. 
[Frost v. Dougald, 1 Day’s Rep. 128, cited approvingly by 
this court, in Bell v. King, 8 Porter, 147 ; Beckford v. Mon- 
tague, 2 Esp. Rep. 475; Hallett v. Lee, et al. 3 Ala. Rep. 28; 
The State v. Roberts, 7 Halsted’s R. 114; Crenshaw v. Har- 
rison, 8 Ala. Rep. 342.] 

2. 'Toconstitute a levy upon personal property, the officer 
should take actual possession, or have the property within his 
view, and subjected to his control. [Beekman v. Lansing, 
3 Wend. 446; Field v. Lawson, 5 Ark. R. 376 ; Collins v. 
Montgomery, 2 Nott & McCord, 392; Barnes, et al. v. Bil- 
lington, et al,; 1 Wash. C. C. Rep. 29.] 

3. Although it is competent for an officer to defend a pro- 
eeeding against him for not levying on the property of a third 
person, to show that the property belonged to another, yet 
that principle does not apply to an officer who fails to levy on 
the property of the defendant in execution, when he consents 
that a levy be made, ‘That principle rests on the reason, 
that the law will not permit an officer to be made liable for 
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merely omitting to commita trespass ; and this reason does 
not apply where the owner of the property, having the privi- 
lege of holding the property exempt from levy and sale, con- 
sents to waive his privilege. [Minter v. Bigelow & Co. 9 
Por. Rep. 481; Mason, et al. v. Watts, 7 Ala. Rep. 703.] 

A. If an officer endorses a levy on personal property, on a 
fieri facias, and does not take the property into his possession, 
nor take a forthcoming bond, he is liable for its value, unless 
it is produced on the day of sale. [Mead, et al. v. Figh & 
Blue, 4 Ala. Rep. 279; Barnes, et al. v. Billington, et al. 1 
Wash. C. C. Rep. 29; Campbell v. Spence, 4 Ala. Rep. 543, 
551; Twombly v. Hunewell, 2 Greenl. Rep. 221; Cook & 
Lamkin v. Bloodgood, 7 Ala. Rep. 683.] 

5. It is fair to infer every thing against an officer’s return, 
which its departure from the statute will warrant. [Blanton 
v. Jamison, 3 Missouri Rep. 52.] And he cannot excuse him- 
self from doing his duty, by a return showing that he has as- 
sumed a judicial power, or a private agency. [Baylor v. Scott, 
2 Porter, 315; Fitzpatrick, Gov. v. Powell, at this term, 
by Judge Goldthwaite ; Crenshaw v. Harrison, 8 Ala. 342.] 

6. If the return of an officer charges him, and shows no /e- 
gal matter of discharge, his liability is conclusively establish- 
ed. [Barton v. Lockhart, 2 8. & P. 109; Baylor v. Scott, 
2 Porter, 315; Price v. Cloud, 6 Ala. Rep. 248. ] 

7. The charges of the court were not erroneous, when 
viewed in connection with the pleadings. 'There were no 
special pleas filed, and as soon as it was shown that the she- 
riff had not done his duty, by taking the property into his 
possession, the plaintiff was entitled to a verdict under the 
pleadings, for the full value of the property, or in this case 
for his whole debt, as well as the damages. If an excuse is 
relied on, it must be specially pleaded. (Hallett v. Lee, et 
al. 3 Ala. R. 28.] 

8. Whenever slight variances between the process describ- 
ed in the notice, and that offered in evidence, are discovered 
or relied on, it is not error to refer it to the jury to solve the 
question of their identity. [Johnson v. Gray, 6 Ala. Rep. 
276; Griffin v. Ganaway, ib. 148; Anderson v. Rhea, 7 ib. 
104; Chandler v. Shehan, ib. 251 ; Bell v. Pharr, et al. 7b. 
807.] 


{ 
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ORMOND, J.—The supposed variance, caused by the 
omission of a letter in the name of the defendant in execution, 
was immaterial. Usrey and Usury, are ¢dem sonans. 

The execution of a bond for the delivery of property levied 
on by a fiert facias, suspends all further proceedings under 
the writ, which should be returnad to the clerk’s office, and 
if the property is not delivered for sale, an execution issues 
upon the forfeited bond, against the debtor and his sureties, 
The bond offered in evidence, does not purport to have been 
taken in thiscase. It is payable to the “ Branch of the Bank 
of the State of Alabama,” instead of the defendant in error, 
and does not describe the execution of the defendant in er- 
ror, so as to identify it as a bond, for the forthcoming of pro- 
perty, levied on in this case, and was therefore properly re- 
jected. Independant of this consideration, the coroner could 
only discharge himself, by a return upon the execution, that 
he had levied on certain property, which he had returned to 
the defendant, upon his executing a delivery bond. Nosuch 
return having been made, the bond for the delivery of proper- 
ty was no answer to the suggestion. 

It was competent for the defendant in execution, to per- 
mit a levy to be made on the articles exempt from levy and 
sale by execution, and until he asserts his right to claim the 
articles so levied on as privileged from sale, the sheriff must 
be bound as in any other levy. The defendant may, it is 
true, even after forfeiture of a forthcoming bond and execu- 
tion issued thereon, assert his privilege, and refuse to deliver 
up the property, as was held at this term, in the case of Jor- 
dan v. Autrey ; but that is not the fact here. It does not ap- 
pear that there has been any refusal to deliver this property, 
such refusal cannot be inferred from the mere fact that it was 
left in his possession, upon the execution of the informal 
bond offered in evidence. From the case as presented, the 
defendant must be considered as the bailee of the coroner, 
and to determine the consent which had been previously giv- 
en to levy upon the property, a demand of it to be sold under 
the execution was necessary. ‘The charge of the court on 
this point was therefore correct, and there being no error 
shown upon the record, the judgment must be affirmed. 
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ANDREWS’ ADW’R v. THE BRANCH BANK AT 
MOBILE. 


1. It is competent for a defendant to sue out a writ of error to revise a judg- 
ment in form nunc pro tune any time within three years after its rendition, 
where nothing bearing the semblance of a judgment had been previously 
rendered, the statute limiting the prosecution of writs of error would not 
begin to operate sooner. 

2. To authorize a judgment to be rendered nunc pro tune, there must be 
some matter of record, or memorandum of the court, and the regularity of 
such judgment may be revised on error. 

3. The summary remedy provided by statute in favor of Banks, will not lie 
against the representative of a deceased debtor of a Bank. 

4, Where a judgment by default or nil dicit is rendered upon motion, in fa- 
vor of a Bank, the record must show the liability of the defendant for the 
debt or demand, and that the facts were proved which gave the court ju- 
risdiction. 


Writ of Error to the Circuit Court of Mobile. 


On the 2d day of December, 1842, a notice in usual form, 
was addressed to J. H. Walker, George Walker, and Thomas 
Andrews, informing them that the county court of Mobile 
would be moved for judgment against them, as the maker 
and indorsers of a promissory note, particularly described, at 
the term next thereafter to be holden, §c. This notice was 
executed by the sheriff of Lowndes on the two first named 
individuals, and “John Andrews, administrator of ‘Thomas 
Andrews, deceased,” on the 25th January, 1843. The re- 
cord does not show that any entry or order was made upon 
the notice, until the 14th day of February, 1846, when a 
judgment was rendered as follows: “This day came the 
said Branch Bank by its attorney, and proves to the satisfac- 
tion of the court, that on the 13th day of March, A. D. 1843, 
a day of the February term, 1843, of the county court of 
Mobile county, the said Branch Bank recovered judgment a- 
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gainst said defendant, for the sum of $4065 40 on a 
promissory note for $3135 37, dated Lowndes county, 29th 
September, 1837, payable on the 7th day of June, 1839, to 
Andrew Armstrong, cashier, or bearer, made by G. Walker, 
J. H. Walker and Thomas Andrews, which judgment was 
not entered upon the minutes. It ison motion of said Branch 
Bank, considered by the court, that said judgment be entered 
nune pro tunc, and that the said Branch Bank recover against 
defendant as of the 13th day of May, A. D. 1843, the sum of 
$4065 40, for its damages, due by said promissory note, to- 
gether with its costs, by it herein expended ; to be levied of 
the goods and chattels of Thomas Andrews deceased, in his 
hands to be administered’ ‘This entry is entitled thus— 
“The Branch of the Bank of the State of Alabama at Mobile 
v. John Andrews, administrator. 








J. A. Campse t, for the plaintiff in error, made the follow- 
ing points: 1. The court erred in rendering a judgment 
nune pro tunc, no evidence being shown of record of the 
facts on which the motion was founded. 2. The judgment 
entered shows that the court had no jurisdiction. The de- 
fendant is an administrator, and the judgment condemns the 
assets in his hands. This could not be done by motion. 
[Adm’r of Alexander v. Branch Bank at Montgomery, 5 Ala. 
R. 465.] 3. The judgment entered does not contain the re- 
citals required by law. No certificate of the President of the 
Bank isshown. A notice to the plaintiff in error of the mo- 
tion, thirty days before it was made, is not disclosed by the 
proof shownin the judgment. Nor is the fact of a debt having 
been produced and established to the court, shown. 4. The 
writ of error is not barred by the statute ; there was no judg- 
ment to be revised until February, 1846. 5. A judgment 
mune pro tunc may be revised onerror. [Wilkinson v. Gold- 
thwaite, 1 Porter’s Rep. 159.] When that judgment was 
rendered, the cause was not properly in court. [Bank of 
Mobile v. Hall, 6 Ala. Rep. 143.] 


J. W. Lessesne, for the defendant in error. There is no 
error in the record that this court can at this time revise. 
The writ of error is sued out more than three years after the 
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date of the judgment, and must therefore be dismissed. It 
cannot alter the case that it is a judgment nune pro tunc, en- 
tered up as of the 13th March, 1843. That is the date of 
the judgment. The entering up of the judgment is a mere 
ministerial act of the clerk, and his omission to make the en- 
try cannot prejudice the plaintiff—and in case of such omis- 
sion, the court, as a matter of right, not of favor, orders the 
entry to be made as of the day when it should have been 
made. If this was not the law, the most serious consequnces 
might result. Thus, suppose two creditors pursuing their 
rights by suit—A, by superior diligence, gets a judgment first, 
but it is not entered up by the clerk. B obtains a judgment 
afterwards. According to the reasoning on which this writ 
of error is sought to be sustained, the lien of A’s judgment 
would be postponed to B’s. This is not the law—for the 
same reason that bars this writ of error, viz: that the judg- 
ment nunc pro tune relates back to the time when the origi- 
nal judgment was rendered. The entry in fact is evidence of 
what was done, supplied at a subsequent day, instead of be- 
ing a contemporaneous act with the judgment. The Bank 
of Mobile v. Hall has no application. The effect then is, to 
reverse a judgment rendered more than three years ago, by a 
writ of error, because the evidence of such judgment was af- 
forded by a new entry within three years. It is believed, 
that not a sigle authority can be found to sustain such a pro- 
ceeding—nor can this court entertain the writ of error with- 
out invading both the principles and analogies of the law. 








COLLIER, C. J.—The record does not show that any 
judgment was rendered in this cause until February, 1846. 
There was then nothing remaining in the county court from 
which a writ of error could be prosecuted previously. _What- 
ever may be the law, where there is an imperfect or irregu- 
lar judgment, which is afterwards perfected, or legalized by 
judgment nunc pro tunc, we think it competent to sue a writ 
of error to revise a judgment in form nunc pro tune any time 
within three years after its rendition, where nothing bearing 
the semblance of a judgment had been previously rendered. 
The opposite conclusion would leave the defendant remedi- 

48 








378 ALABAMA. 
Andrews’ adm’r v. The Branch Bank at Mobile. 


less, without any fault on his part. It is clearly incumbent 
upon the plaintiff to obtain a judgment upon which an ap- 
peal will lie before he can insist upon the statute of limita- 
tions against its revisal when amended. 

It is certainly true, that to authorize a judgment to be ren- 
dered nunc pro tunc, there must be some matter of record, or 
memorandum of the court. (Thompson v. Miller, 2 Stew. 
Rep. 470; Brown v. Bartlett, 2 Ala. Rep. 29.] And the 
regularity of such judgment may be revised on error. [Wil- 
kinson v. Goldthwaite, 1 Stew & P. Rep. 159.] 

In Alexander’s adm’r v. The Branch Bank at Montgomery, 
5 Ala. Rep. 465, it was held, that the Bank could not by no- 
tice and motion, as in ordinary cases, recover a judgment a- 
gainst the representatives of the deceased maker of a prom- 
issory note. ‘I'he remedy by statute was summary and ex- 
traordinary—authorizing the proceeding against the “maker 
or indorser of any note, bill,” &c., and “could not be extend- 
ed by construction to the representatives of a deceased debt- 
or.” See also, Murphy’s adm’r v. The Branch Bank at Mo- 
bile, 5 Ala. Rep. 421. 

It has been so often decided as to be the settled law of this 
court, that where a judgment is rendered by default, or on 
nil dicit in favor of a Bank, upon motion, the record must 
show the liability of the defendant for the debt, or demand, 
and that the facts were proved which gave the court juris- 
diction. [1 Minor’s Rep. 25; 8 Porter’s Rep. 99, 104, 360; 
4 Id. 181; 9 Id. 471; 1 Ala. Rep. N.S. 268; 3 Id. 153; 5 
Id. 26. ] 

By a reference to the judgment in the case before us, it 
will be seen that it is obnoxious to all, or nearly all the ob- 
jections which have been taken to it. The judgment nunc 
pro innc is therefore reversed. 
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PETTY v. D. & J. B. WALKER. 


1. Where the issue is the fraud of the defendants in obtaining their dis- 
charge under the bankrupt law, the inquiry is confined to the matters of 
which notice is given; and when the notice is, that certain property des- 
cribed in a deed of trust executed, &c., recorded in the office of the county 
clerk, was not surrendered to the assignee, or included in the schedule, the 
deed itself must be produced, or its absence accounted for. An office 
copy is not sufficient without such preliminary proof. 

2. Onsuch an issue, it is no error to exclude the copies of deeds conveying 
real estate to the c~fendants, when the property is not shown to be the 
same as that covered by the issue. 

3. When the issue is, that the defendants did not surrender a large sum in 
cash, evidence that one of them, from two to four years after their dis- 
charge, was in possession of property of considerable value, may be ex- 
cluded, unless connected with other proof raising the presumption that the 
property was not acquired by the business or industry of that defendant. 


Error to the County Court of Mobile. 


Assumpsir by Petty against the Walkers, on a promissory 
note, dated 23d February, 1839. The pleas do not appear, 
but the parties in this court consent that the cause went to 
the jury on an issue upon the replication per fraudum to a 
plea of bankruptcy. 

At the trial, the plaintiff read to the jury a notice served 
on the defendants, stating that their certificate of bankruptcy 
would be impeached for fraud, on the following grounds, 
Viz : 

1. For not surrendering to the assignee in bankruptcy, or 
setting forth in their schedule, certain property described in a 
deed of trust, executed by Daniel Walker to Jesse Turner, 
dated 24th May, 1839, and recorded in the office of the clerk 
of the county court of Mobile. 

2. For not surrendering to said assignee the property des- 
cribed in a deed of trust executed by the defendants to Wm. 
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D. Dunn, dated 31 May, 1839, and recorded in the office of 
the clerk of the county court of Mobile. 

3. For concealing and not surrendering to the said assignee 
in bankruptcy a large amount of cash. 

The plaintiff then offered certified copies of two deeds con- 
veying certain real estate to the defendants and proved a no- 
tice to the defendants to produce the original deeds, which 
were not produced bythem. The court excluded these deeds 
from the jury. 

The plaintiff then offered-to read in evidence a certified 
copy of the deed of trust referred to in the notice aforesaid, 
which deed was executed by Daniel Walker, to Jesse Turner, 
to prove that the real estate described in the deed first offer- 
ed, was the same property. ‘This was also excluded. The 
plaintiff then produced a witness to prove, that since the de- 
fendants were discharged as bankrupts, they had become the 
owners of a large amount of property. The witness testified 
that Daniel Walker, one of the defendants, during‘the years 
1844-5-6, acted as captain and clerk of several steam boats, 
had paid demands against them, and the witness had heard 
Daniel Walker frequently say, during said years, he was in- 
terested as part owner in several steam boats named by the 
witness. On motion of the defendant, this evidence was ex- 
cluded from the jury. 

The plaintiff excepted to the action of the court in exclud- 
ing the evidence specified, and here assigns the same as er- 
ror, as well as a charge to the jury, which is not relied on in 


argument. 








W. G. Jones, for the plaintiff in error insisted— 

1. The deeds offered were in accordance with the notice 
of the grounds for impeaching the decree for fraud. The 
deed of trust for the purpose of designating the specific pro- 
perty, and the other deed to show that it belonged to the 
bankrupt. Without this preliminary evidence, there could 
be no connection in that intended to be subsequently offered 
to show a fraudulent concealment. 

2. The evidence of the witness stated, was sufficient to 
put the bankrupt on explanation of the mode by which the 
property was acquired, without which the presumption of 
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fraud was proper to be decided by the jury. [Hargrove v. 
Clond, 8 Ala. Rep. 











G. N. Srewart, contra, argued— 

1. As to the deed first offered, there was no proof the de- 
fendants had any such deed to produce nor even of its exis- 
tence. Besides this, there was no evidence of its relevancy, 
and the presumption of law is, that it was surrendered to the 
assignee as a muniment of title. 

2. Asto the deed of trust, the same objections apply, there 
was no evidence to account for the original, and no proof of 
any kind to warrant the introduction of secondary evidence. 

3. The witness was offered on the ground of showing that 
the defendants had concealed cash, and not surrendered it. 
They cannot be presumed, under the notice they had re- 
ceivéd, to come prepared to defend against the possession of 
property. 'Theevidence of the witness was at most calcula- 
ted to produce the impression, or presumption, that the steam 
boats were purchased for cash, upon which the jury was to 
raise the further presumption that it was cash concealed at 
the time of bankruptcy. ‘This is a presumption upon pre- 
sumption which is not admissible. Besides this, the presump- 
tion must be made as to the value of the interest held by the 
defendant in the steam boats. It may have been so insigni- 
ficant as to create no presumption whatever. Independent 
of this, tho proof, to be admissible, should be of possession 
recently after the bankruptcy. It is impossible to say, that 
a bankrupt shall ever afterwads be prepared to account for the 
possession of all property subsequently acquired. 


GOLDTHWAITE, J.—1. It will be seen the issue in this 
case was, the fraud of the defendants in obtaining their dis- 
charge under the bankrupt act, and under the notice given 
them, the inquiry is confined to the matters therein stated. 
The first matter stated is, that the defendants did not set out 
in their schedule, or surrender to the assignee, certain pro- 
perty described in a deed of trust, executed by Daniel Walker 
to one Turuer, of a particular date, and recorded in the office 
of the clerk of the county court. Considering this allegation 
as the assertion that the property covered by this deed was in 
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the possession of the bankrupts when they applied to be dis- 
charged, it is evident the deed of trust, and not the copy of it, 
- in the registry, is the matter to be proved. We do not, in 
the present instance, mean to say that the deed might not, 
under peculiar circumstances, be proved by the production of 
a certified copy, but merely to assert that the plaintiff’s spe- 
cification of fraud is not proveable by the production of the 
certified copy of the register, without the attempt to produce 
or account for the original deed. ‘The plaintiff refers to the 
deed of trust for the description of the property which he as- 
serts the defendant did not surrender. It is true, the descrip- 
tion of the property might have been set out in the notifica- 
tion served on the defendants, but as the party has chosen to 
refer the description to a written document, there is no pecu- 
liar hardship in holding him to the proof of his allegaéion. 
The defendants are not to be charged with the description 
set out in the registry, unless the verity of that description is 
made apparent by their omission to produce, or to account for 
the original deed of trust when traced to their possession. In 
point of fact, no attempt seems to have been made to produce 
this deed, which, in presumption of law, remains with 'l'ur- 
ner, nor was it shown to be within the control of the defend- 
ants. We are clear therefore in the opinion that the certified 
copy was properly rejected, as no ground was laid for its ad- 
mission. 

2. The certified copies of the deeds conveying certain real 
estate to the defendants, were not within the issue unless the 
property was wholly or in part the same as described in the 
deeds of trust from the defendants to Turner or to Dunn. 
The identity of the property is not stated or shown by the 
bill of exceptions, and this alone is a sufficient ground to sus- 
tain the rejection of the copies, inasmuch as the original deeds 
would not be admissible if for property not described in the 
trust deeds. If however, the property was the same, the 
deeds were of no use to the party unless he succeeded in get- 
ting the trust deeds before the jury, and their subsequent ex- 
clusion would be a matter of course. As the deeds were ex- 
cluded when offered, our decision rests on the reason ‘first 
mentioned. 

3. The remaining and more important question is with 
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respect to the exclusion of the oral evidence of fraud. The 
point in issue was, that the defendants had concealed, and 
not surrendered a large sum in cash. To prove this, the 
plaintiff offered to show, that from two to four years after the 
discharge of the defendants, that one of them was in posses- 
sion of property which, from its description, might be ‘infer- 
red to be of considerable value. We think circumstances of 
this nature, unconnected with other proof, raising the pre- 
sumption that the property was not acquired by the business 
or industry of the defendant, were not sufficient to create any 
presumption of fraudulent concealment of cash, or property, 
and therefore that the testimony of the only witness speak- 
ing to them was properly excluded. The facts of this case 
are not as those in Hargrove v. Cloud, 8 Ala. Rep. 173, when 
it was inferrable from the evidence, the bankrupt was in pos- 
session of slaves after filing his petition as well as after his 
discharge, and with reference to which we said, “the posses- 
sion of property by a bankrupt, at the time of his discharge, 
or immediately after which, by industry he might reasonably 
have acquired, will not warrant the presumption that he did 
not make a full surrender of his estate. But when the a- 
mount of it is so great as to make it improbable that it was 
earned by him since the filing of his petition, it devolves on 
him to show how he became the proprietor of such property 
whether by inheritance, bequest or purchase, and the onus 
of relieving himself from the imputation of fraud, in such 
case is cast upon him who is best acquainted with the origin 
and nature of his title.’ It was also said, that the circum- 
stances to establish fraud, or wilful concealment, must depend 
more or less on the circumstances of each particular case, 
The case there did not turn on the question whether the pos- 
session of property under particular circumstances, after the 
decree of bankruptcy, might not be evidence of fraud, but 
the court refused to say, that possession after the decree, was 
not admissible to show fraud, and the question put to the jury, 
was that possession immediately after the decree, was a cir- 
cumstance to create the presumption of fraud, unless explain- 
ed by other evidence. Weare entirely satisfied that this ex- 
position of the law was correct, but it is a misapprehension 
to apply what we then said to cases where the possession is 
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not immediate after the decree, or rather after the application; 
for neither the jury or court can be supposed to know the 
means within the power of an individual to acquire by his in- 
dustry or business, the ownership of property. Whenever 
the possession is not referred to the time of the application, or 
so recently afterwards, that no business or industry could rea- 
sonably have created a fund by which to obtain the property 
in possession, the onus is upon the defendant, to show how 
the property was acquired, to rebut the presumption of fraud, 
which otherwise, and when there are no other circumstances 
to repel it, may arise. In all other cases, it rests with the 
plaintiff to create the presumption of fraud, by showing that 
the business or industry of the defendant could not reasona- 
bly furnish the means to acquire the property held by him as 
owner. Inthe case before us, no such evidence was before 
the jury, and therefore, as we have said before, there was no- 
thing to create the presumption of fraudulent concealment of 
cash at the time of bankruptcy, and the property held by the 
defendant, for aught which appears, was acquired fairly, and 
by the honest pursuits of industry. There is no error in the 
record. 
Judgment affirmed. 














GRESHAM v. LEVERETT. 


i, The coroner has no power to levy, upon an execution directed to the she- 
riff, and if he does so, as he is a tresspasser, he may return the goods so 
levied on, to the person from whose possession he took them. 


Writ of Error to the Circuit Court of Randolph. 


Morton by the defendant in error, against the plaintiff in 
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error, as coroner, for failing to make the money on a fiert 
Jacias, which came to his hands against Peter Usury. 








Bowpon, for plaintiff in error. 


S. F. Rice, contra, contended, that as the coroner proceed- 
ed upon the writ, and made a levy, he was estopped from af- 
firming that it was not directed to him. 


ORMOND, J.—This case is in all respects like the preced 
ing case of Gresham v. Walker, except that in this case the 
writ issued to the sheriff of Randolph. 

The coroner has no power to execute the process of the 
court, but in those cases where the sheriff is incompetent to 
act, and it follows necessarily, that to authorize, or justify 
him in executing it, it should be directed to him, otherwise 
he has no authority to act, and is a trespasser. Such was 
the decision of this court at an early day, in the case of Pope 
& Hickman v. Stout, 1 Stew. 375. Such also is the express 
requirement of the statute, (Clay’s Dig. 336, $§ 133,) which 
requires all process to be served or executed by the coroner, 
to be directed ‘‘to any coroner of the State of Alabama.” 

The same decision was made in Adamson v. Parker, 3 Ala, 
Rep. 727, and in Mason v. White, 7 Id. 705, it was held, 
that where the sheriff had made an actual levy, if by such 
act he became a trespasser, he was justified in returning the 
goods to the person from whom he had taken them. 

As the writ in this case was no authority to the coroner to 
seize the goods of the defendant in execution, it follows that 
he is not liable upon this rule for neglect in not making the 
money. 

Let the judgment be reversed. 
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BRADFORD, use, &c. v. BUSH. 


1. It cannot be intended, merely because one is authorized to sell property, 
that his agency continues so as to permit him to rescind the sale, or adjust 
the damages which the vendee may sustain by a breach of warranty. 

2. If the vendee relies upon the acts and declarations of a third person, in 
defence to an action for the purchase money, he must show that, that per- 
son occupied such a situation in respect to the vendor, as made them evi- 
dence against him. 

3. Where the declarations of a party are given in evidence against him, it 
is competent to prove every thing he said at the time upon the subject, but 
not what he said subsequently. 

4, A party cannot discredit his own witness, or show his incompetency ; if 
however, his testimony is adverse, he may make out his case by other 
witnesses. 

5. C sold a mare to R, the latter to B, who again sold her to Bush, repre- 
senting that she was but two years old; at the time of the sale by C, he 
informed R that the mare was four years old: Held, that the representa- 
tion by C to R was inadmissible, it not appearing that B or his agent were 
aware that it had been made. 

6. Whether an affirmation by the vendor of personal property, made at the 
time of the sale, was the mere expression of opinion, or the positive as- 
sertion ofa fact, intended and understood as a warranty, is an inquiry pro- 
perly referrable to the jury. 

7. An agent employed to sell a horse, may warrant him to be sound, and of 
a certain age, if his authority be not restricted. 


Writ of error to the Circuit Court of Benton. 


Tus was an action of assumpsit at the suit of the plaintiff 
in error, upon a promissory note made by the defendant on 
3d November, 1841, by which he promised to pay to the 
plaintiff, the sum of five hundred dollars, on the 25th De- 
cember, 1842. The cause was tried on issues joined upon 
the pleas of—1. Non assumpsit. 2. Want of consideration. 
3. Failure of consideration. 4. Payment. 5. Set off. A 
verdict was returned for the plaintiff for $229 89, and judg- 
ment was rendered accordingly. 
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On the trial, the plaintiff excepted to’ the ruling of the 
court. Itis shown by the bill of exceptions, that the plain- 
tiff read the note declared on as evidence, and there rested 
hiscase. ‘The defendant then introduced T. M. Likens as a 
witness, who testified that he acted as the agent of the plain- 
tiff in the sale of two mares, called “ Eliza Gray,” and “ Miss 
Lumpkin,” and two colts, for other property, and the note 
now in question. Under the impression that “ Eliza Gray” 
was two years old in the spring of 1841, he so represented 
her to the defendant. Witness further stated, on cross-ex- 
amination that in a conversation with the defendant, subse- 
quent to the trade, the latter said to him, that ‘ Eliza Gray” 
was one year older than he represented her; to which wit- 
ness replied that he would take her back, and return an a- 
mount of the property he had given in the exchange equal 
in value to the estimate placed on her; but defendant did not 
accept the offer. Defendant then attempted to prove by the 
witness, that in a subsequent conversation, the defendant 
had said to him, that “ Eliza Gray” was older than she was 
represented to be at the time of the exchange, and “ Miss 
Lumpkin” was unsound ; that this conversation was had in 
the presence of one Alexander. The defendant next offered 
to prove by Alexander, that he (defendant) said to Likens, 
that the property purchased was not sound; to which the 
latter replied, if it was not he would make it so, but nothing 
was then said about taking it back. To the admission of 
the testimony of Alexander the plaintiff objected—his objec- 
tion was overruled, and thereupon he excepted. 

“ Kliza Gray” was bred by one Connelly, who sold her to 
one Riddle, from whom the plaintiff purchased. Connelly 
was offered as a witness, and testified that she was four years 
old in the spring of 1842. Defendant then offered to prove 
by witness, that he (witness) sold “ Eliza Gray” to Riddle, 
representing her age truly. To the admission of this latter 
evidence plaintiff objected ; his objection was overruled, and 
he again excepted. 

The defendant was allowed to prove further by a witness, 
who stated that he was a good judge of horses, the value of 
those in question. This witness testified, that ‘ Eliza Gray”’ 
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if but two years old, would have been worth $500, but if 
four years old, her value would not have exceeded $150. 














S. F. Rice, for the plaintiff in error, insisted—1. That 
the conversation of the defendant and Likens, as stated by 
the witness, Alexander, was inadmissible. It was equally 
improper to have inquired of Likens on his re-examination 
as to what defendant said in a conversation subsequent to 
that narrated. The evidence of Alexander was incompetent 
for the additional reason, that its tendency was to contradict 
the defendant’s own witness. [2 Hayw. R. 154; 2 Dev. & 
Bat. 39, 244; 3 Ala. 529.] 

It is immaterial what Connelly may have said to Riddle 
about the age of the mare; the rights of the parties to this 
suit cannot be affected by it. Non constat, that the plain- 
tiff was informed of it. As to him it is irrelevant and hear- 
say. [1 Porter’s Rep. 99; 4 Ala. Rep. 40; 1 Dev. Rep. 
445. ] 

The evidence, so far from showing that Likens made a 
fraudulent respresentation as to the age of “Eliza Gray,” 
proves the reverse. He may have been mistaken, but the 
mistake was an honest one. [8 Porter’s Rep. 133.] To have 
made the evidence of ‘Turner admissible, it should appear, 
not only that there was a false representation, but fraud 
should also have been established. Likens was the plain- 
tiff ’s agent to sell, but it does not appear that his agency con- 
tinued after the sale—it cannot be so intended, and his acts 
and declarations are inadmissible to charge the plaintiff. 


Porter, for defendant. 1. Whatever might have been 
the question, as to the authority of Likens, as the agent, to 
bind his principal], the objection was to the whole evidence, 
The court could not rule it out. It had certainly some rela- 
tion to the issue, and the party had a right to submit it for 
what it was worth. 

2. The evidence of Connelly was only an incidental ex- 
planation, probably, of the transaction, and did not prejudice 
the plaintiff. 

3. The evidence of Turner was applicable to the issue. 
The age of a horse, and the value consequent thereon, is a 
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matter of science, and to this point defendant had a right to 

inquire of persons of knowledge. 


COLLIER, C. J.—It does not follow that if a person is 
authorized to sell property, his agency continues, so as to 
permit him to rescind the sale, or adjust the damages which 
the vendee may sustain by a breach of warranty. The trans- 
action is complete by the sale, and the rights of the parties 
become vested, the one in the thing sold, and the other in 
the price. And it is incumbent upon the vendcee, if he relies 
upon the acts or declarations of a third person as furnishing a 
defence to the payment of the purchase money, to prove that 
that person occupied such a relation in respect to the vendor, 
as made his acts and declarations evidence against him. 

Where the declarations of a party are given in evidence a- 
gainst him, it is competent to prove every thing he said at 
the time, upon the same subject. But it is not permissible 
for him to prove what he said at a subsequent time.» 

A party may show the facts to be different from what his 
own witness has stated them. Where a witness by surprise 
gives testimony against the party who calls him, he may 
make out his case by other witnesses. It is however, under- 
stood to be well settled, that a party cannot discredit the tes- 
timony of his own witness, or show his incompetency ; and 
the reason of the rule is this, it would be unfair that he should 
have the benefit of the testimony if favorable, and be able to 
reject it if the contrary. See Winston v. Mosely, 2 Stew. R. 
137. We need not stop to make a particular application of 
these principles ; for it is sufficiently apparent that the ruling 
of the circuit court, in respect to the testimony of the witness, 
Alexander, and the conversation of the defendant and Likens 
is directly opposed to them. 

It does not appear, that what was said by Connelly to Rid- 
dle at the time of the sale by him to the latter, was ever com- 
municated to the plaintiff or his agent. Upon no principle 
were such declarations admissible evidence upon the trial of 
this cause ; but should have been treated as res inter aliso. 
Their tendency could only have been to embarrass the cause 
and mislead the jury; and should therefore have been re- 
jected. 
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time of the trade with the defendant, that “ Eliza Gray” was 
two years old, was a mere representation of his opinion, or 
was a positive assertion of a fact, and intended and under- 
stood as a warranty, is a matter properly referrable to the ju- 
ry. See Ricks v. Dillahunty, 8 Porter’s Rep. 134, and cases 
cited at page 139. In Skinner v. Gunn, 9 Porter’s Rep. 305, 
it was held, that “an agent employed to sell a horse may war- 
rant him to be sound, that being usually done in such cases,”’ 
unless there is some restriction upon his power. See also, 
Gaines v. McKinley, 1 Ala. R. N.S. 446. As the age of a 
horse is usually an important consideration in adjusting his 
value, which in the absence of knowledge upon the subject, 
skill and judgment are required to ascertain it. Upon prin- 
ciples of analogy, an agent to sell, with unrestricted powers, 
is authorized to warrant the age ofa horse. There is nothing 
in the record to inform us, that the court did not properly re- 
fer to the jury the effect of Likens’ representation as to the 
age of ‘ Eliza Gray,” and in the absence of proof to the con- 
trary, we must intend that its action in this respect was regu- 
lar. But however this may be, as the matter was before the 
jury by the evidence, the testimony of Riddle, showing the 
difference in value of such a filly, if she had been two instead 
of four years old, and thus furnishing a criterion by which 
the damages should be recouped, was altogether pertinent. 
If the jury were of opinion that what Likeus said did not a- 
mount to a warranty, of course the evidence of Riddle would 
pass for nothing, but if they attained the opposite conclusion, 
then, that evidence would be important. 

It results from what has been said, that the judgment of 
the circuit court must be reversed and the cause remanded. 
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DUVAL v. CHAUDRON. 


1, The orphans’ court, conceding it invested with all the powers of chancery 
to settle accounts against guardian and ward, cannot render a decree 
which has the effect to bind the ward personally. He can only become 
personally liable in consequence of an express promise to pay. 


Writ of error to the County Court of Mobile. 


Dest, by Chaudron v. Duval. The declaration contains 
several counts, of which the first is in these terms, to wit:— 
“ For that at an orphans’ court of said county, held on the 
15th April, 1843, that day having been appointed for an al- 
lowance and settlement of the accounts of the said plaintiff, 
as guardian of the said defendant; and the said plaintiff, and 
the said defendant, then of mature age, appearing in said 
court. The said accounts so reported were examined, excep- 
tions were taken to some items therein, and it appearing to 
the court, from the vouchers and other evidence submitted, 
that the said plaintiff had expended for his ward, the said de- 
fendant, for necessaries, &c. all the moneys that had come 
to his hands, as guardian to the defendant, and it was found 
and decreed by the said court, that there was then due to the 
said plaintiff, as guardian, from the estate of the defendant, 
the sum of $553 49, and the further sum of $9 for judge’s 
fees, as well as $7 68 for clerk’s fees. Also, that the said 
plaintiff should be allowed $25 for his trouble in attending 
to said estate, which said judge’s fees, clerk’s costs, and al- 
lowance be and remain a charge in favor of the plaintiff. a- 
gainst the defendant. And the said plaintiff having thus fi- 
nally settled his account, it was farther ordered that he be 
discharged from his said guardianship, as in and by the said 
decree remaining of record in said court will fully appear. 
Whereby, and by reason of the said several sums remaining 
due and unpaid, from the defendant to the said plaintiff, to 
wit, at the county aforesaid, he, the defendant, undertook, 
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and then and there faithfully agreed, to pay the said sums, 
but which the said defendaft has neglected and refused to do, 
whereby an action has accrued to said plaintiff, to demand 
and have of the said defendant the sums of money aforesaid.” 

The defendant demurred to this count, as well as to each 
of the others, but his demurrer was overruled. Afterwards 
he pleaded nul tiel record to this count, and nil debit to the 
others. ‘The plaintiff then asked leave to strike out the oth- 
er counts, which was granted against an objection by the de- 
fendant. ‘The court gave judgment for the plaintiff on the 
issue, but the entry is, that it was found for the plaintiff, by 
the jury, and the damages are assessed by.the verdict. 

At the trial of the issue, the plaintiff produced the judg- 
ment record of the settlement of the accounts by him, as 
guardian of the defendant, the recitals of which conform sub- 
stantially to those set out in the count of the declaration pre- 
viously given. The defendant objected, that this did not 
sustain the count; the court ruled that it did, and thereupon 
the defendant excepted, as well to this decision as to the per- 
mission to strike out the other counts. 

The overruling the demurrer, and the several matters in 
the bill of exceptions are now assigned as error. 


Puiuirs, for the plaintiff in error. 
Test, contra. 


GOLDTHWAITE, J.—The general duty of a guardian, 
with relation to his ward’s estate, is to preserve the principal 
unimpaired, and to devote no more than the income for main- 
tenance, education, &c. Our statute directs the guardian 
shall make application to the orphans’ court for the sale 
of the lands of the ward, when his personal estate, and the 
rents and profits of the real estate, are not sufficient for the 
maintenance and education. [Dig. 268, § 6.] Much of the ju- 
risdiction formerly vested in chancery over the persons and 
estates of infants, is now, by various statutes conferred on 
the orphans’ court, but we apprehend this court can exercise 
such powers and authorities only, as are prescribed to it. On 
looking into the legislation on this subject, no act is found 
which gives the authority to render any decree by force of 
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which the ward will become personally liable to the guar- 
dian, whether for monies expended for his use or otherwise. 
On principle it may be questioned if a court of chancery in 
the exercise of plenary jurisdiction over this subject, could 
thus bind the person of the ward. Conceding therefore that 
the orphans’ court now has the same jurisdiction to settle 
the accounts between the guardian and ward as a court of 
chancery, it does not follow, that when a balance is ascer- 
tained to be due to the guardian, the ward can be made per- 
sonally liable to him. The moral obligation to reimburse the 
guardian may be perfect or imperfect, but we think it cannot 
be enforced by a personal suit, unless the ward has admitted 
its legal obligation, by an express promise to pay. As to the 
right of reimbursement, out of the estate of the ward, before 
or after he becomes of full age, we express no opinion. 

In the present case, the count of the declaration on which 
judgment is given, deduces a promise of the ward from his 
supposed legal liability to the guardian, from the fact that the 
account on which the claim arises, was audited and allowed 
by the orphans’ court after the defendant became of full age. 
It is not stated, nor can we infer, that a promise in point of 
fact was ever made. For this reason the declaration is de- 
fective, and the demurrer should have been sustained. 

The question on the evidence is substantially the same, 
and need not be considered. 

Judgment reversed, and if desired, the cause will be re- 
manded. 

















OLDS v. POWELL. 


1. If in the testimony of a witness taken by deposition, there is an ambigui- 
ty, it is the duty of the other party, on the cross-examination, to ask such 
50 
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questions as would clear up the supposed difficulty. If he does not, he 
cannot have the deposition rejected for uncertainty. 

2. That is not matter of opinion, a knowledge of which may be derived from 
the declarations of others. And in such case, it is the duty of the oppo- 
site party, if dissatisfied with the answer, to inquire into the source of the 
knowledge of the witness. 

3. A witness called to impeach another witness, swore, that on a former trial 
the witness had sworn differéntly. On his cross-examination, he admitted 
he had taken a memorandum of what the witness swore to on the former 
trial, at the time, which he said was correct, as far as itwent. The mem- 
orandum being handed to the opposite counsel, he contended that it was 
substantially different from what the witness then swore to; and insisted 
that it should go to the jury as a part of his testimony: Held, that the 
memorandum might have been looked to by the witness himself, for the 
purpose of refreshing his memory of the facts—or that it might be used by 
the opposite party as a written declaration by the witness of the facts, for 
the purpose of impeaching his recollection; but that it was not an instru- 
ment of evidence, and therefore improper to go to the jury. 











Error to the Circuit Court of Dallas. 


Derinve by the defendant in error, against the plaintiff in 
error, to recover a female slave named Susan. 

Upon the trial of the cause it appeared, that the defendant 
had intermarried with the daughter of the plaintiff, and that 
the slave in question, with two others, were sent home to 
the defendant, about the 25th January, 1841, when he com- 
menced housekeeping ; and the question was, whether this 
was an absolute, or only a qualified gift of the slaves. ‘To 
prove that it was the latter, the plaintiff offered to read the 
deposition of Frances Powell, and the defendant objected to 
the following portion: ‘Sister asked mother, if her father 
was going to make the property over to her; mother told her 
yes ; sister said very well,’’—on the ground that this conver- 
sation did not appear to be in the presence of the father, or 
of the defendant, or when the same took place. 

The defendant also objected to the following portion of the 
direct examination of Mrs. Gilmer, taken by deposition: “TI 
heard father say, that he did not intend the boy Daniel for 
my sister, but that he would put another in the place of him, 
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Father stated the reason he did not give my sister Mary her 
property, he did not intend that property for her, except Su- 
san, which she could keep if she liked her, if she kept Su- 
san she was to be entailed.” Also, the following words in 
the cross-examination. ‘Father said, he intended to entail 
on Mrs. Olds her property, and that he never would give 
property to his daughters in any other way,” upon the 
ground that as the direct examination was illegal, this 
was also—and for the additional reason that the witness 
was permitted to speak of the knowledge of the defendant’s 
wife, and her willingness to take the property on the terms 
offered. 

To attack the credibility of one of the defendant’s wit- 
nesses, the plaintiff introduced a witness, who swore that the 
testimony of the witness on this, was different from what it 
was on a former trial of this cause, and stating in what it dif- 
fered. Upon cross-examination, he admitted that he had ta- 
ken a note, or memorandum of the testimony of the witness, 
at the time it was given, which he stated was correct as far 
it went, but he had not referred to it in giving in his testimo- 
ny. ‘The memorandum being then handed to the defendant’s 
counsel, he contended it was substantially different from the 
testimony then given by the witness, and moved the court, 
that the memorandum go to the jury, with the evidence, and 
as a part of the testimony of the witness ; which being object- 
ed to, the court excluded the memorandum from the jury. 
The defendant excepted to the action of the court as here set 
forth, and now assigns it as error. 








Hunter, for the plaintiff in error. 

The errors assigned are confined to matters appearing from 
the bills of exceptions, and they present the following ques- 
tions : 

1. Was there error in admitting the bond as evidence of 
possession? Probably not, and therefore the assignment is 
not insisted on. 

2. Was there error in admitting and refusing to ex- 
clude the words objected to in the deposition of Frances Pow- 
ell? There was—for they are mere declarations of third 
persons, and would not be evidence unless it appeared affr- 
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matively and clearly, that they were made in the presence 
of at least one of the parties—and this does not appear. 

3. Did the court err in admitting and refusing to exclude the 
first sentence of Mrs. Gilmer’s deposition? Yes—it is the 
declaration of the party himself, which could only be render- 
ered competent by showing that it was made in the presence 
of the other party, or at or about the time he parted with the 
slave ; neither of which appear. There is nothing whatever 
to show when the declaration was made. [See Innerarity v. 
Beirne, 8 Porter, 176 ; Crenshaw-v. Davenport and wife, 6 
Ala. R. 390.] 

4. Was there error in admitting and refusing to exclude 
the declarations of the father, which form the subject of the 
5th assignment of errors ? 

It is believed so most clearly, on the same ground as those 
next preceding, 

5. The same questions as the two next preceding, founded 
onthe matter of the 6th assignment of error. 

6. Did the court err in admitting and refusing to exclude 
the words in the 7th assignment of error ? 

We think so—and that for many reasons, these words were 
inadmissible—the witness states a conclusion, ‘sister knew” 
—dgives her mere opinion, and that too as to the feelings, or 
mental state of another, “I think she was willing ;”’ and the 
matter is as objectionable as the form—it cannot be contended 
that the fact that the party’s wife knew and was willing, 
would charge him, unless connected with evidence bringing 
the fact home to him—and there is no such connecting evi- 
dence. Nor does it appear when she knew, and why willing 
—it may have been before the marriage, or after the slaves 
were sent. On this point see Olds v. Powell, 7 Ala. R. 652; 
Planters’ and Merchants’ Bank v. Borland, 5 Ala. R. 531. 

7. Was the court right in refusing to permit memorandum 
in writing of witness Thomason to go to the jury? 

No—for, first, it was the best evidence, so far as it went, 
and, second, it was the statement of the witness as to the mat- 
ter he was testifying about, made at another time, as to which 
he had been questioned, and clearly good to contradict him, 
or show that he was mistaken. See Lewis v. Post & Main, 


























_ JUNE TERM, 1846. 397 


mh wet OL Olds v. Powell. . 7 cine A 
1 Ala. Rep. N. 8.65, which is precisely in point. [3 Stark. 
Ev. 1742, et seq. ] 





Evans and R. Sarrotp, contra, insisted on the following 
points : 

1. The nature and object of the delivery bond implies a 
voluntary and solemn admission on the part of the defendant, 
giving it, that he is in possession of, and claims title to the 
property. If such was not the effect of the bond given in 
this case, it was incumbent on defendant to show the same, 
by his bill of exceptions. ‘This has not been done. The 
bond was proper evidence of the fact for which it was offer- 
ed. [Clay’s Dig. 317, $ 31, 32.] 

2. All the declarations of the father, H. Powell, respect- 
ing the intended gift to his daughter, Mrs. O., appear express- 
ly, or by fair legal intendment, to have been made after the 
marriage of his daughter, and before the negroes were sent; 
and such, by well established principles, were proper evi- 
dence of the nature and terms of the gift or loan. [Olds v. 
Powell, 7 Ala. Rep. 652, and authorities there referred to. ] 

3. Permitting the deed settling property on the other daugh- 
ter, to be read to the jury, under the requisition of the de- 
fendant below, for the limited and qualified purpose for which 
it was done, and under the special instructions of the court, 
to this effect, given at the time, was the most proper, and on- 
ly practicable mode of disclosing the declarations of the fa- 
ther, and the intention with which the slaves were to be sent. 
It was perfectly consistent with the principles of the former 
decisions relating to the same controversy, and the general 
rules of evidence. 

A. Every thing will be presumed in favor of the judgment 
of the court below, which is not inconsistent with the state- 
ments contained in the bill of exceptions. Broadall v. Speed, 
1 Marsh. R. 106. ]} 

5. Objections to testimony, as to competency, should be 
made at the time of taking the deposition, if the party attend 
and cross-examine. [2 Cowen § Hill’s Notes to Phil. Ev. 
256, note 131.] 

If hearsay be received without objection at the time, it is 
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too late to object afterwards. [2 Ib. 563, note 432; State v. 
Borden, 1 Dev. 518. ] 

As to cross-examination, see 2 Phillips, (C. § H.] 732. 

In our chancery practice, (Ch. Rules, ¢ 38, Clay’s Dig.) 
exceptions to testimony must be taken before the register. 

As to Thomason’s testimony, see 2 Phil. (C. & H.) 550, 
note 221. 

Interrogatories annexed to a commission to take a deposi- 
tion, must be objected to, if at all, before the commission is 
sent, and the objection noted, but-then the court will make 
no decision as to them, before the commission is returned. 
[2 Pick. 165.] (Anon.) 














ORMOND, J.—When this case was here previously, (re- 
ported in 7 Ala. 652, and 9 Id. 861,) we held, that the decla- 
rations of the father in law, made at or about the time 
the slaves were sent home, to the son in law, were evi- 
dence of his intention as to the character of the estate intend- 
ed to becreated, and that proof of such declarations at any 
period between the time of the marriage and sending home 
the slaves, was competent. 

The objection to Miss Powell’s deposition, or to the part 
objected to, is, that it does not appear the declarations were 
made in the presence of the parties; and to Mrs. Gilmer’s, 
that it does not appear when the conversation there deposed 
to, was had. We think it does sufficiently appear from 
the context, taking the entire deposition into view, that the 
objections are untenable. But there is another decisive an- 
swer to this objection. If the depositions are ambiguous, it 
was the duty of the party, on the cross examination, to ask 
such questions as would clear up the supposed difficulty. He 
cannot be permitted to stand silently by, when by a question 
he could have removed all doubt, and on the trial reject the 
deposition for uncertainty. 

The witness also stated, that her sister knew, of her father’s 
intention to make a qualified gift of the slaves, and she 
thought her sister was willing to receive them in that way : 
it is now insisted that this testimony was illegal, and comes 
within the principle of the P. § M. Bank v. Borland, 5 Ala. 
531, and other subsequent cases, where it has been held, that 
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a witness could not swear to the motives or intentions of o- 
thers. We donot think the testimony open to this objection. 
The witness may have been able to swear to her sister’s 
knowledge of the fact, from being present when it was com- 
municated to her, as in a previous part of the deposition she 
states she was, and to her willingness to receive the proper- 
ty on the terms offered by the father, from her declarations at © 
the time. These are clearly facts which may be the subject 
of evidence, and are not like the cases cited, an attempt to 
give evidence of the secret purpose of the mind. If the oppo- 
site party desired to know the source of the witness’ know- 
ledge, he should have brought it out on the cross examina- 
tion. 

Neither did the court err in refusing to permit the jury, to 
take the memorandum made by the witness Thomason, of 
what another witness, he was called to impeach, had sworn 
to ona previous trial. ‘The memorandum, which it appears 
he made, might have been looked to by him, for the purpose 
of refreshing his memory of the facts there stated, but after 
such inspection, he must have been able to swear, that he re- 
collected what took place at the trial, without relying on the 
memorandum. ‘The only purpose which the memorandum 
could subserve, was to revive a forgotten train of thought, by 
the mention ofa fact, or incident, which had occurred, and 
which when brought before the mind, would bring with it, 
the other facts with which it had been originally associated— 
a process of the mind with which every one is familiar. The 
memorandum itself, was not evidence for any purpose. 

In this case it appears, the witness did not rely upon the 
memorandum to revive his recollection of the facts, but hav- 
ing stated upon the cross examination that he had made one,. 
when the witness was examined, which was correct as far as 
it went, it was insisted that the memorandum should go to 
the jury with his testimony, and as a part of it. This was 
clearly improper. The only use which could have been 
made of it was to impeach his present recollection of the facts, 
by showing his previous, counter, written declaration of the 
same transaction, if there was any opposition between them. 
It was not in any sense, an instrument of evidence, and cer- 
tainly was not a part of the testimony of the witness. Itwas 
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the right of the opposite party to use it, as a declaration of 
the witness, for the purpose of impeaching his recollection, 
as he appears to have done. He had no right to insist on its 
going to the jury, asan instrument of evidence. 
Let the judgment be affirmed. 
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1. It is competent for a party to make a fair sale of his property, either for 
cash or on time, to any one competent and willing to contract ; and it can- 
not be assumed, because the purchaser has not the means of payment, in- 
dependently of the property thus acquired, the sale was fraudulent, if the 
vendor has taken a mortgage or other form of security for the purchase 
money. 

2. Semble ; where parties make an exchange of promissory notes, or other se- 
curities for money, they may stipulate bona fie, for an allowance of a pre- 
mium by one to the other. 

3. It cannot be assumed that property was purchased at less than its fair va- 
lue, because the purchaser, after having improved it, has realized a large 
profit from the investment; and if a sale is made for a valuable, though 
inadequate consideration, in good faith, it will not be defeated either by 
the common law, or the statute of frauds. 

4, Where slaves are publicly sold, under a deed of trust, it cannot be infer- 
red that the sale was fraudulent, because they remained upon the planta- 
tion, where they were previously employed for several years afterwards— 
the vendee occupying the plantation under a contract to pay rent. 

5. Where the lessor of land, under an impression that the rent reserved was 
too much, originally, or because the year had been unfavorable to plant- 
ing, remits half the rent, it cannot be assumed that the transaction was 
fraudulent, and that the remission of rent was simulated, or intended as a 
gift to the lessee. 

6. Where a defendant in chancery, in answer to a bill, affirms that an ac- 
count, or written security for money has been settled fairly, that nothing 
is due, or uses equivalent terms, it must be understood that it has been paid, 
or at least released. 

7. Semble, where an answer is responsive, but not as precise and explicit as 
the complainant desires, exception should be taken in the primary court. 
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8. Contracts entered into between a guardian and his ward, in respect to the 

estate which the former had managed, shortly after the ward attained her 
majority, are looked on with suspicion, but where there is no evidence of 
an intention to delay, hinder or defraud the creditors of the ward, they 
cannot successfully impugn it, upon the ground that it was unequal and 
prejudicial to the latter. 

9. It is competent to show by parol evidence that one acted as the agent of 
another, in the purchase of lands, paid for them with the money of his 
principal, and took a title in his own name, in such case there will be a re- 
sulting trust in favor of the principal, and in a controversy between him 
and the creditors of his agent, he will be entitled to the lands, or their pro- 
ceeds if they have been sold. 

10. Semble, that verbal agreements entered into before marriage to convey 
property, or make a settlement in consideration of the marriage, cannot be 








enforced. 

11. If a verbal contract has been executed, it cannot be avoided, merely be- 
cause the statute of frauds requires such contracts to be in writing. 

12. To make an ante-nuptial settlement void as a fraud upon creditors, it is 
necessary that both parties should concur in, or have notice of the intend- 
ed fraud. 

13. In legal effect, marriage is a gift tothe husband ofall the wife’s chattels 
in her possession, and of her choses in action, if he reduce them into pos- 
session ; if the choses are not reduced into possession by the husband du- 
ring coverture, they remain the property of the wife, on the dissolution of 
the marriage. 

14. The husband cannot, in virtue of his marital rights, be considered a pur- 
chaser of the equitable interests, or choses in action of the wife ; conse- 
quently, these cannot be subjected in a court of equity by the creditors of 
the husband to the payment of their demands. 

15. Where an adult daughter, in contemplation of marriage, joins with her 
intended husband, in relinquishing her entire estate to her mother, who 
was its guardian, and in possession of it—there being no evidence to im- 
pugn the bona fides of the transaction, and the daughter and husband de- 
claring their determination to abide by it, the release cannot be set aside 
at the instance of the creditors of the latter, and the estate made chargea- 
ble to them. 

16. A court of chancery will not allow the husband to recover the equitable 
estate of the wife, without making such provision and settlement for her 
benefit, as may be proper under all the circumstances. 


Writ of Error to the Court of Chancery sitting in Dallas. 


In September, 1842, the plaintiffs in error filed their bill, 


51 











402 ALABAMA. 
___ Andrews & Bros. v. Jones, et al. 

alledging that they had recoved judgment at the spring term 
of the circuit court of Dallas, holden in 1841, against George 
J. §. Walker, for the sum of $14,094 16, and John V. F. 
Walker, for the sum of $14,177 78, with costs against each 
of these defendants. These judgments, though separate, 
were rendered upon the same debt, and are still in full force 
and unsatisfied. In May, 1841, fi. fa’s were issued on each, 
and delivered to the sheriff of Dallas, and returned “no pro- 
perty found.” 

In June, 1842, alias fi. fa’s were duly issued, returnable 
to the then next term, but the sheriff does not know on what 
tolevy them, without hazarding a liability to third persons, 
and therefore declines to levy the same. The defendants in 
the judgments profess to have no visible property, and have 
so artfully and deceitfully arranged their respective interests, 
as to hold no property in theirown names. Complainants are 
informed, and believe, that they have equitable interests in 
choses in action, and things real and personal, toan amount 
exceeding the judgments; which, by means of fraudulent 
conveyances and other arrangements with their relatives, 
complainants cannot discover and reach by execution. 

About the 26th June, 1836, the defendant, Geo. J. S. was 
the legal and equitable owner of divers tracts of land, (par- 
ticularly described,) which he sold to his cousin Geo. A. B. 
Walker, for the real or pretended sum of $25,000. The 
vendee executed a mortgage to the vendor to secure the pur- 
chase money, by instalments of $5000 each; the first of 
which was payable on the 15th May, 1838, the others in 
four annual payments thereafter. The deed by which the 
title was conveyed to the vendee and the mortgagee were 
both recorded in the county court of Dallas. 

Afterwards, 2 pretended agreement was entered into be- 
tween Geo. J. 8.;Geo. A. B., John V. F’. and Mrs. Elizabeth 
Jones, the aunt of the first and third named individuals, and 
the mother-in-law of the latter. The purport of this agree- 
ment was, that Mrs. Jones, either alone or in conjunction 
with her son-in-law, should have the possession and manage- 
ment of the land, and be the ostensible owner thereof—that 
the notes of Geo. A. B. should be cancelled under the pre- 
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debt from Geo. J. S. to her. While it is alledged no such 
debt in point of fact existed, nor was any consideration bona 
fide paid for the notes; but the true object of the arrangement 
was to place the lands beyond the reach of the creditors of 
Geo. J. S. and John V. F.—both of whom profess to be, and 
are reputed insolvent. 

There is no conveyance of these lands by Geo. A. B. to 
Mrs. Jones, or any one else, to be fuund of record, though 
five years have elapsed since the pretended transaction ; it is 
therefore charged that none has ever been made, and that the 
lands are held, either by the vendee or Mrs. Jones, under a 
secret trust for Geo. J. 8., or John V. F., or their families. 

It is further alledged, that Mrs. Jones, at the time of the 
pretended purchase of land, and previously, “was in very 
moderate circumstances,” utterly unable to pay for the lands 
referred to, or any considerable part of the large masses of 
property which she professed to purchase, or to lend the 
money, or in any way to become a creditor to any considera- 
ble amount. 

In June, 1837, Geo. J. S. executed a deed, in which J. A. 
Campbell is trustee, and Daniel Chandler and John V. F. are 
designated as cestuis que trust, by which about fifty-five 
slaves, of different descriptions, sexes, &c., are conveyed to 
the trustee ; this deed is of record in the county court of Dal- 
las, and is referred to as an exhibit. It confers upon the trus- 
tee, in default of payment of the sum therein mentioned, 
power to sell the slaves conveyed, to satisfy the professed ob- 
jects of the trust. Afterwards, and after some form of notice 
a sale was made of the slaves, at a plantation of the grantor, 
called the “Belvidere,” situate in Dallas county; at that 
sale, the trustee was absent, and the execution of the trust 
was superintended by Daniel Chandler; Geo. J. S. and John 
V. F. were present, consulting, &c., that the latter bid off all 
the slaves that were sold, about fifty, under the pretence that 
he was purchasing them for himself, or Mrs. Jones, or both 
of them. This sale was made at an unusual and unreasona- 
ble season of the year, which caused distrust in its fair- 
ness, and prevented competition to any great extent ; besides 
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this, but little if any money was paid upon account of the 
purchase. 

Complainants alledge, that the debts for which the deed of 
trust professes to provide, were not really and bona fide due, 
or if to any extent, only a small amount in favor of Daniel 
Chandler ; and that the execution of the deed, the subsequent 
sale, §*c., was a concerted scheme of Mrs. Jones, and her son- 
in-law and nephew, to defraud the creditors of the two 
latter. 

Up to the first of January, 1841, the slaves conveyed by 
the deed of trust remained upon the plantation of Geo. J. S. 
where they had previously been employed, when that planta- 
tion having been sold, under a further arrangement with Geo. 
J. S., John V. F. and Mrs. Jones, they were removed to the 
other lands described in the bill, and are still there employ- 
ed under the direction of Geo. J. S. and John V. F.; although 
the slaves and these lands are protected from execution for 
their debts, by the pretended ownership of Mrs. Jones. 

It is also stated, that Geo. J. S. in August, 1836, was the 
proprietor of sundry tracts of land, situate in Dallas county, 
(all of which are particularly described in the bill,) and by 
deed dated in that month and year, bargained, sold and con- 
veyed the same to his brother, Laird M. H. Walker, for the 
real or pretended consideration of $25,000. About the same 
time the pretended vendee made his five promissory notes of 
$5,000 each, payable on the 15th day of May, 1838, 1839, 
1840, 1841, and 1842, and executed a mortgage upon the 
lands conveyed to him for their payment. Laird M. H., it is 
alledged, was a young man of very limited means, and but a 
small portion, if any, of the purchase money has been paid ; 
that if any payment has been made, it has been received by 
the vendor, or Mrs. Jones, for his use; notwithstanding all 
this, the debt of the vendee has been cancelled, and the notes 
and mortgage is held by Geo. J. S. or Mrs. Jones, “in secret 
trust for himself and family.” 

Further ; at or about the time of the conveyance of the 
land last aheemnia, Geo. J. S. with the view of defrauding 
his creditors, conveyed to Laird M. H. for a price unknown, 
thirty or forty slaves. 

Complainants alledge, that Geo. J. S. and John V. F. are 
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equitable stockholders, or part owners of the warehouse and 
cotton press, the location of which in the city of Mobile is 
particularly described ; but the legal, or ostensible title to all 
or a large proportion of this property, is in the name of 
Mrs. Jones, for the purpose of applying the same to the 
use of the equitable owners, and protecting’it against their 
creditors. 

It is further charged, that Geo. J. S., either alone, or con- 
jointly with John V. EF. sold some slaves, other than those 
referred to, to their cousin, William Clayton, for a mere pre- 
tended price, agreed to be paid by the vendee to the vendor. 
This transaction is alledged to be fraudulent, and intended 
to secure the slaves, or their value, to the vendors, and 
thus hinder and delay their creditors, in the collection of 
their debts. 

The defendant, J. V. EF. W. intermarried about six years 
ago, with Eliza, the daughter of Mrs. Jones, and in virtue of 
his marital rights, is entitled to legal and equitable interests 
in real and personal estate, things in action, money and bank 
stock; all which are held and controlled by Mrs. Jones, or 
some one else, and the rents and profits received and appro- 
priated to the use of J. F. V. W., or his family. 

It is charged generally, that G. J. S. W. and J. V. F. W., 
have other property and interests within the jurisdiction of 
the court, justly liable to the payment of their debts, which 
the complainants cannot particularize, and therefore pray a 
discovery. G.J.S.W., J. V. F. W. and wife, L. M. H. W., 
G. A. B. W., William Clayton, and Mrs. Jones, are all made 
defendants. 

The bill prays an account of what is due the complainants 
upon their judgments; that the defendants, in whose posses- 
sion there may be any part of the estate, &c. of G. J. S. W. 
and J. V. F. W. subject to their payment, may be decreed to 
satisfy the judgments, and in default thereof, then every thing 
that may be liable to their payment, be so disposed of that 
the same result be produced. That a receiver be appointed, 
&c.; and such other and further relief as may be appropriate, 
and adapted to the case. 

The defendants severally answered at length the material 
allegations and interrogatories proposed to them by the bill ; 
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and upon these answers, and the proofs and exhibits of the 
respective parties, the cause was heard. But as they are re- 
cited in the opinion of the court, as far as may be necessary to 
the understanding of the questions considered, they need not 


be here repeated. 


R. Sarroip, with whom was G. W. Gayte, for the plain- 
tiffs in error, made the following points : 

1. The equity of the bill is clearly defensible upon the 
ground, that the complainants have exhausted their legal re- 
medies by judgment and execution, and the defendants in the 
judgments have equitable interests and property held by o- 
thers which is liable to the payment of their debts. [3 Paige, 
506 5 Id. 274; 2 Hoff. Chan. Pr. 118, 119; — Johns. Rep. 554; 
A Rand. Rep. 283, 310, 315; 2 Brock. Rep. 285, 292, note ; 
1 Paige’s Rep. 305, 637; 2 Mason’s Rep. 252; 2 Stew’t R. 
378; 5 Ala. Rep. 334; 7 Id. 926 ; Hill’sCh. Rep. 297, 303.] 

2. The possession of a guardian is the possession of his fe- 
male ward, and upon the marriage of the latter vests in her 
husband eo instanti. [8 Porter’s Rep. 36; 4 Ala. Rep. 350 ; 
1 McCord’s Reports, 191, 195 ; 2 Nett & McCord’s\Reports, 
151; 2 Murphey’s Rep. 351; Clancy on Rights, &c. 23, 
443; 1 Wms. on Ex’rs, 556, 564 ; 2 Id. 811; 12 Pick. R. 
173-5; 1 Bailey’s Rep. 320; 7 Ala. Rep. 32, 589; Roper 
on H. & W. 220, 221, 307; 1 Penn. Rep. 373; 2 Serg. & 
R. 491; 14 Id. 64.] 

3. The guardian or other trustee cannot purchase of the 
ward or cestui que trust, during the continuance of the trust, 
or shortly after its determination ; especially if there is a fail- 
ure to disclose, or a concealment of the value of the estate or 
interest. [1 Mad. Ch. 111, 112; 1 McC. Ch. 389; Hopk. 
Ch. Rep. 515; 10 Ves. Rep. 292; Story’s Com, on Eq. $$ 
317 to 320, 322; 5 Ala. Rep. 90.] 

4, Assent of a parent or guardian to the marriage of a child 
or ward is not a valid consideration for the waiver or transfer 
of the rights of the latter. [1 Story’s Com. on Eq. $$ 260 
to 267, 280 to 282; 1 P. Wms. Rep. 118, 121; Ather. on 
Mar. Set. 126, 132 to 134, 148, 149, 170, 173, 176, 180, 
182, 213, 214, 220, 227, 259, 260. ] 
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~&. Verbal marriage contracts are void by the statute of 
frauds. [Roperon H. and W. 307.] 

6. If a guardian mingle his own and ward’s funds, and in- 
vest them in trade, the ward or acreditor of the latter may in- 
sist upon a return of principal and interest, or to a proportion 
of the profits, without a deduction for losses for insolvencies, 
é&e. [2 McC. Ch. Rep. 214, 264, 5, 7; 2 Johns. Ch. Rep. 
62; 1 Paige’s Rep. 393; 1 Story’s Eq. 312 to315; 21d. §§ 
1270-3-4-7.8 ; Lewen on Trusts, &c. 290; 2 M. & K. Rep. 
655. | 

7. The bill is not multifarions—it has but a single object, 
the satisfaction of the complainant’s judgment; which it is 
insisted has been prevented by fraudulent transactions, in 
which all the defendants are implicated, though perhaps in 
unequal degrees. [Story’s Eq. Plead. 233, and notes, 409 to 
410; 4 Cow. Rep. 682 ; 3 Paige’s Rep. 100; 5 Id. 77; 7 
Id. 56; 2 Hoff. Ch. Prac. 121; 3 Ala. Rep. 90, 92; 5 Id. 
339. 7 Id. 926.] 

8. Much of all the answers is in avoidance, and should be 
sustained by proof, for they cannot be regarded as evidence 
against the complainants. [2 Johns. Ch. Rep. 62: 1 Cow. 
Rep. 743 ; 2 Stewt. Rep. 280; 2 Ala. Rep. 215.] Although 
the answers are put in issue by the complainants, they are not 
precluded from making their case by the defendants’ admis- 
sions ; the law only requiring that when they read part of a 
passage, the whole should be evidence. [1 Smith’s Ch. Pr. 
340.] A response to the stating or charging part of the bill 
alone, is evidence. [3 Ala. Rep. 478; 4 Id. 60, 64.] 

9. Under a prayer for general relief, complainant is enti- 
tled to any relief consistent with the case made out. [1 John. 
C. Rep.117; 12 John. Rep. 494; 4 Id. 554; 1 Paige’s Rep. 
637; 3 Id. 320; 7 Id. 163, 166.] 


J. A. Campsett for the defendants in error, contended, that 
the answers were responsive to the bill, and denied every ma- 
terial allegation, both general and special , the bill was so in- 
definite and inquisitorial in its statements, charges and inter- 
rogatories, that the answers were evidence, not only so. far as 
they professed to be a denial of matters affirmatively alledg- 
ed, but even where they affirmed or avoided. Taking the 
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case as presented by the record, and the conclusion was per- 
fectly just, that J. V. F. Walker was the agent of Mrs. Jones 
in all the transactions of his which are brought to view by 
the bill and answers ; that G. J. S. W. was indebted to Mrs. 
J.,as shown by the answer of both of them, and that this in- 
debtedness was settled with her by the transfer of the notes 
of L. M. H. W. and G. A. B. W., and the purchase of slaves 
at the sale, under the deed of trust. There is nothing in the 
record to impugn the validity of the several sales of land to 
G. A. B. W., of land and slaves to L. M. H. W., or of the 
deed of trust to J. A. Campbell, or proceedings thereunder. 
And in respect to the transaction between G. J. S. W. and 
Clayton, there is still less room for controversy. 

The antenuptial agreement between Mrs. J., her daughter, 
and son-in-law, must be assumed to have been fairly made, 
and not intended as a mere cover to defraud the husband’s 
creditors. Here then an agreement has been made, acted up- 
on, and still recognized by the husband and wife. The ma- 
rital rights of the former never attached—they were repudiat- 
ed by him, and if ever made available, it must be by some 
new act. Even the receipt of money, if not received in the 
character of husband, and with the view of appropriating it 
as such, is not sufficient to confez atitle. [12 Ves. Rep. 497; 
16 Id. 413; 17 Mass. Rep. 57; 11 Sergt. & R. Rep. 325. ] 
If this agreement can be avoided, it must be by some proceed- 
ing at the instance of the husband and wife, seeking an ac- 
count against the guardian of the latter. An order of the court 
of chancery is necessary to confer upon the husband the 
wife’s estate. [Clancy on Rights, &c. 119.] 

The husband’s right to the wife’s choses in action merely 
entitles him to reduce them into possession ; but if he fails to 
exert any power over them, they remain the wife’s, unincum- 
bered by the fact of coverture. They are not liable to a set- 
off, which would be good against the husband. [10 Ves. R. 
574.) Nor to an unexecuted agreement to discount from 
them adebt of the husband ; and they will not be charged 
with his debts, though he has united with the wife in ob- 
taining a judgment. [1 Rawle’s Rep. 452.] 

True, if the wife’s estate is a legal one, he may assign or 
transfer it ; if equitable, it is subject to her right to a settle- 
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ment. Buta husband cannot be compelled to exert his pow- 
er over the wife’s estate for the benefit of creditors. [2 Ho- 
venden on Frauds, 227 ; Sugden on Pow. 592; 12 Ves. R. 
206 ; 4 Rawles’ Rep. 468 ; 2 Brock. Rep. 286; 4 Metce. R. 
486; 6 Id. 537; 2 Bailey’s Rep. 477; 5 B. Monr. Rep. 31; 
2 Watts’ Rep. —.] Property in the hands of a guardian is 
in the same condition as it respects the husband’s constructive 
possession, as if it were in the hands of an executor. In nei- 
ther case will the law presume the husband, without any act 
on his part, immediately upon marriage, to be in possession 
of the wife’s estate. [1 Rand. Rep. 355; 5 Johns. Ch. Rep. 
464; 4 Paige’s Rep. 65; 3 J. J, Marsh. Rep. 215; 7 Monr. 
Rep. 246; 3 B. Monr. Rep. 400.] 

Conceding that the agreement was invalid, yet it was ex- 
ecuted before the complainant’s debt was created, and they 
cannot object to it. [3 Ala. Rep. 458.] The cases cited by 
the plaintiff's counsel from the early volumes of Pickering are 
overruled. [See 20 Pick. Rep. 517.] 

The right which the plaintiffs are pursuing, can, at most, 
be nothing more than an equity of the wife—her money, 
which has been vested in property. [See 8 Eng. Cond. Ch. 
Rep. 172.] None of the statutes, in respect to fraudulent con- 
veyances, lend any aid to the proceeding. [Roberts on Fr. 
463; 1 Dana’s Rep. 506; Cro. Car. Rep. 550; 12 Pet. Rep. 
198.] All the parties to the agreemont being competent to 
act, and having acted with good faith, it cannot be declared 


null. 














COLLIER, C. J.—We have given to the very voluminous 
record in this cause, a searching and laborious examination, 
and for the sake of perspicuity propose to consider the case 
made by the bill and proof, in respect to each of the defen- 
dants, who are charged with having assisted G. J. S. Walker 
and J. V. F. Walker in defrauding their creditors. It may be 
premised that the statements, charges and interrogatories are 
so minute and comprehensive, that the answers are, for the 
most part, responsive, and unless overcome by proof, are evi- 
dence forthe defendants. Each of the respondents disavow, 
in general and unequivocal terms, the imputation of fraud, de- 
ny that they hold any thing under a “ secret trust, or other- 
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wise,” for the benefit of either of their co-defendants to the 
judgments at law, or their families, and state with particulari- 
ty, the several transactions which are drawn in question. 

The allegations in respect to the conveyance of land by 
G. J. S. Walker to L. M. H. Walker, are fully explained in 
the answersof both of them, in such manner as to make it 
necessary for the complainants to prove that these defendants 
or either of them, meditated a fraud. It is certainly compe- 
tent for a party to make a fair sale of his property, either for 
cash or on time, to any one who may be capable of contract- 
ing, and willing to do so ; and it cannot be assumed, because 
the purchaser has not the means of payment, independently 
of the property thus acquired, that the sale was fraudulent. 
We all know that it is not unusual for the benevolent to assist 
by their credit, those who are esteemed trustworthy, without 
reference to their present means of payment ; and sales, es- 
pecially of real estate, are frequently made, upon taking from 
the vendee a mortgage for the purchase money. In this lat- 
ter case, the vendor can rarely be the loser ; for if the pur- 
chaser fails to meet his engagement, so as to make it necessa- 
ry to resort to the mortgage, upon a sale under a decree of 
foreclosure, he may himself purchase the land, or if he consi- 
ders it for his interest, he may allow it to pass into other 
hands. Where this course is pursued, the vendor sometimes 
acquires the land greatly improved, at a price much below 
that at which he had sold it, still leaving the vendee his 
debtor for the difference. 

If transactions of this kind be not uncommon in ordinary 
times, they must have been much more frequent, when the 
sale in question was made. ‘That was a period of almost in- 
conceivable excitement—the value of property tended up- 
wards with ceaseless and rapid strides—almost every body 
was in market, either asa seller or buyer, and many in both 
characters. Not afew abandoned their ordinary business, 
and entered the arena of speculation—confidently expecting 
to realize wealth equal to their desires, as the result of a few 
days or weeks of anxiety and toil. 

The allegation that G. J. 8. W. had made a pretended sale 
of some thirty or forty slaves to L. M. H. W., with the view 
of defrauding his creditors, is met with a direct denial by both 
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of these defendants. It is admitted the former sold to the 
latter ten slaves, whose names are disclosed in the answers, 
for the sum of $8,750, for which the notes of the latter were 
taken, payable at the expiration of the terms of credit agreed 
upon. These notes, as well as those which were made upon 
the purchase of the land, it is averred by these defendants, 
were all transferred to Mrs. Jones in payment of a large debt, 
for money lent, and profits realized upon the saie of property, 
which was due her by G. J. S. W. The several transfers of 
property made by the latter to Mrs. J. more than extinguish- 
ed that indebtedness, and the excess, it is affirmed, was fully 
and honestly settled by L. M. H. W. with G. J. S. W. pre- 
vious to the institution of this suit. 

The defendant L. M. H. W. also states that early in the 
year 1836, G. J. S. W. purchased of Benjamin Ivey a num- 
ber of slaves, the names of whom are mentioned, for the sum 
of $44,000, to be paid at different periods. Shortly after- 
wards, he was applied to by his co-defendant, the purchaser, 
to take half of the slaves, and accordingly in October, or the 
first of November of that year, he accepted the proposition. 
The terms of the contract between these defendants was, that 
L. M. H. W. should have them for $18,500, to be paid in 
four equal instalments of $4,625 each: the first to be due 
immediately, the others in one, two and three years. The 
names of the slaves embraced by this purchase from L. M. H. 
W. are particularly stated, and it is alledged that all of them, 
with the exception of one, was delivered on his plantation 
about the first of January, 1837, through the agency of Ivey 
or G.J.S.W. Soon after the delivery, the defendant made 
three promissory notes, payable to G. J. 8. W., for the amounts 
stated above, payable, respectively on the first day of Janua- 
ry, 1838, [839 and 1840—all negotiable and payable at the 
Bank of Mobile. For the cash payment, it is not remember- 
ed that any note was given. Ivey had a mortgage on all the 
slaves sold, and though L. M. H. W. had no dealings with 
him, he expected that the notes which he made would be 
transferred, or the money paid thereon, appropriated, so as to 
extingnish the lien. Accordingly he paid to Ivey $4,500 of 
the sum that was to be paid in cash, and the two last notes 
which had been transferred to him by indorsement ; the note 
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which became due on the first day of January, 1838, was in- 
dorsed to H. B. Gwathmey, who received the amount there- 
of from the maker. ll these several payments were made 
previous to the exhibition of the complainant’s bill. So far 
as it respects L. M. H. W. we think the mere recital of the 
bill, and the answer of himself and co-defendant, G. J. S. W. 
relieve the former from the imputation of fraud, and as against 
the complainants, show a paramount right to the property, 
unless the debt, or the amount of it, said to be owing to Mrs. 
Jones, was simulated. 

What we have already said, will apply with all force to 
the purchase of land by G. A. B. W. The allegations of the 
bill, in respect to the latter, and the denials of the answers 
are similar, certainly quite as direct and positive. While the 
defendant admits that he purchased lands of G. J. S. W. for 
the sum of $25,000, for which he executed his notes, paya- 
ble at different times, with a mortgage on the lands for their 
security, he avers that he conveyed the same to Mrs. Jones, 
and in consideration thereof, received from her the notes he 
made for the purchase money, and of which she had become 
the proprietor by indorsement. He declares that from what 
he is informed, and believes, he does not doubt that the notes 
were transferred to her bona fide, and for a valuable conside- 
ration. 

The answer of the defendant Clayton denies all fraud, so 
far as any transaction of his, with either of the defendants to 
the judgment is drawn in question. He admits that he pur- 
chased two slaves of G. J. S. W. ona credit, but affirms that 
the purchase was bona fide, and for a full price ; and that he 
has made full payment for them; states that he entered into a 
contract with his vendor, under which they built a saw and 
grist mill in partnership—the terms of which are stated with 
particularity ; states the account of his partner with the firm, 
which shows an indebtedness—alledges a new contract, by 
which he was to employ the mills until the debt was extin- 
guished, and then avers that before this was done, he gave 
up the mills, so as to remove all obstacles to the sale of the 
lands on which they were situated, upon his partner agreeing 
that the interest thus given up, should be considered anequiv- 
alent for the price of the slaves. ‘This was assented to, by 


























JUNE TERM, 1846. 413 


Andrews & Bros. v. Jones. et al. 








delivered to himaccordingly. Unless the answer of this de- 
fendant is overbalanced by proof, we can discover no grounds 
for a decree against him. 

The answers of Mrs. Jones, G. J. S. W. and J. V. F. W. 
state the following facts: 1. That Mrs. Jones, in 1834-5 
and 6, was making investments of money in Alabama, through 
her agent J. V. F’. W.; that conveyances were made to her 
agent by name, so as to facilitate a re-sale and conveyance, 
as she resided in another State; and notes, &c. for the pay- 
ment of money, or the performance of some other duty were 
made to, and with him. 2. During the: years above men- 
tioned, the defendant, G. J. S. W. borrowed of Mrs. J. mo- 
ney, amounting in the aggregate to $30,000, which he invest- 
ed in the erection of “ Walker’s Cotton Press,” in the city of 
Mobile, under an agreement that the profits derived from a 
sale of the property should be divided between himself and 
Mrs. J.; this property was disposed of at a large profit, and a 
settlement made with Mrs. J’s agent, on the 15th May, 1836, 
when G. J. S. W. was found indebted to her in the sum of 
$58,176 98, and executed to the agent eleven notes of $5,000 
each, and, and one for $3,176 98. These notes were paya- 
ble at different times, as stated in the answers, and six of the 
former being for the loan of the money, bore interest from 
their date. 3. In 1837, G. J. S. W. did convey to J. A. 
Campbell of Mobile, upwards of fifty slaves, by deed of trust, 
to secure three promissory notes which the grantor was ow- 
ing to D. Chandler, one for $1,577 25, due on the first day 
of November of that year ; another for $5,950, due the 15th 
May of the same year; and the third due twelve months 
thereafter, for $3,982 65; also to secure the further sum of 
$6,000, being the amount of a promissory note made by G. 
J. 8S. W., J. V. F. W. and D. Chandler, for money borrowed 
by the first named maker ; and in addition to the above, to 
secure the payment of one of the $5,000 notes made by G. J. 
S. W. on the settlement with Mrs. J., which drew interest 
from the date, and the note of $3,176 98. 4. The deed pro- 
vided for a sale of the slaves, upon default being made by G. 
J.S. W. in the payment of any part of either of the debts in- 
tended to be secured—default being made in toto, D. Chand- 
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ler required the trustee to execute the trust; and in April, 
1839, a sale was advertised according to the requirements of 
the deed, for the 6th of May, 1839. On the day appointed, 
the trustee was prevented by his professional engagements 
from attending the sale in person, and deputed G. A. B. Walk- 
er, by authority in writing, to superintend the sale. The 
slaves were accordingly sold on that day for full prices, and 
much the greater number of them bid off by J. V. F. W. as 
agent of Mrs. Jones—the grantor in the deed, G. A. B. W., 
G. J. 8. W. and others being informed of the character in 
which J. V. EF’. W. purchased, and no effort to conceal it from 
any one. 5. Mrs. J. has been regarded by the defendants as 
the sole proprietor of these slaves ever since the sale—they 
were paid for by her, by applving the debt due to her, which 
they were intended to secure ; with nine thousand dollars bor- 
rowed from J. P. King, of Augusta, Georgia, and by indul- 
gence obtained from D. Chandler for the residue ; which has 
been fully paid by her. It is admitted the slaves remained 
upon the ‘“ Belvidere plantation,” up to the Ist January, 1841, 
but they were in Mrs. J’s possession from the time of the sale, 
who rented the plantation for the years 1839 and 1840, pay- 
ing therefor $1,000 for each year, which several sums were 
settled by Mrs. J. previous to the commencement of this suit. 
6. The sale was fairly conducted—was not brought on by 
the defendants, but by the directions of D. Chandler alone, 
who would not consent to delay, though G. J. S. W. would 
gladly have postponed it until the end of the year. 

7. G. J.S. W. and J. V. F. W, as well as Mrs. Jones, de- 
ny that at this time either of them have an interest in the 
“ Factor’s Press,” in the city of Mobile. It is admitted that 
Beers & Prevost conveyed to the former an undivided half of 
the square of ground on which it has been since erected, to 
pay his indorsements for them, among which were two drafts 
for five thousand dollars each, drawn by B. & P. and accept- 
ed by J.V.F.W. Atthe time of that conveyance, this pro- 
perty was incumbered with an unsatisfied mortgage, and the 
title of those under whom Messrs. B. & P. claimed was sup- 
posed to be doubtful, in consequence of which G. J. S. W. 
eould do nothing with it, towards paying the debts for 
which it was intended to provide. He therefore conveyed it 
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to J. V. F. W. to pay his acceptances, believing it would not 
be sufficient for that purpose. It was afterwards conveyed 
by the latter to Mrs. Jones, who, in consideration thereof 
guarantied the acceptances, and undertook with the accep- 
tor to pay them. 8. The square of which this ground was 
apart, was then selected by the company asa site fora cotton 
press, and the interest of Mrs. Jones, (upon the mortgage and 
acceptances being discharged, ) valued at $20,000, and certifi- 
cates of stock for twenty shares were to issue to Mrs. J., or 
her assignee, in the press, and its appurtenances. Some 
slight modification was made in this arragement between 
Mrs. J. and the company, by which the interest of stockhold- 
ers appreciated in value. Afterwards Mrs. J. sold her stock, 
and the incumbrances were paid off, and a profit of several 
thousand dollars rexlized by her. 9. G.J. 8S. W. and Mrs. J. 
affirm by their answers what is said by L. M. H. W. and G. 
A. B. W. about their several purchases of land of the former, 
and the assignments of their notes and mortgages given, not 
only for the purchase money of the lands, but also the notes 
of L. M. H. W. for the ten slaves. ‘hus showing the indebt- 
edness of G. J. S. W. and the manner of its extinguishment. 
10. All the defendants concur in stating that Mrs. Jones was 
and had been reputed a lady of wealth, at and long before the 
time the transactions which are drawn in question took place, 
That she became a widow in 1815, by the death of her hus- 
band, and that the wife of her co-defendant J. V. F. Walker 
is her only child. From an exhibit accompanying Mrs. 
Jones’ answer, it appears, the estate of her daughter was es- 
timated, a few years after the death of Mr. Jones, at $29,000 
or $30,000, but the greater part of this sum was made up by 
the estimated value of wild lands situated’in the State of 
Georgia, from which less than one fourth the value has yet 
been realized. 11. Mrs. Walker was married in the city of 
New York, in August, 1836, being then in the 22d year of 
her age. She was educated by her mother at great cost, and 
the portion of her estate, with the exception of her slaves, 
which had came into her mother’s possession, had been lost 
by the failure of Insurance and other companies, in purchas- 
ing the stock of which, the daughter’s funds had been invested. 
Being an only child, Mrs. Jones had kept no account of dis~ 
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bursements for the use of her daughter, and if the losses in 
stocks were allowed, owed her but little, if any thing. 12. 
These facts in respect to Mrs. Jones and her daughter were 
known to J. V. F. W.; and further, that she then had but six 
slaves, which were in Mrs. J’s possession. Under these 
circumstances it was agreed by Mrs. Jones, her daughter, and 
J. V. F. W. previous to the marriage of the two latter, and 
in consideration thereof, that they would never call Mrs. J. to 
an account, that the six slavesshould be conveyed to her, 
and that she should hold them and the estate of her daugh- 
ter in absolute right. In December, 1836, J. V. F. W. con- 
veyed the slaves by bill of sale to Mrs. J. for the considera- 
tion expressed, of $2,500; but no money was paid, and the 
writing was intended to operate as a release of the husband’s 
interest, as he never had possession of the slaves. Mrs. J. at 
the same time voluntarily assuring her son-in-law, that she 
would endeavor to free him from debt; in compliance with 
which promise she has since paid upwards of thirty thousand 
dollars of his debts, and in addition thereto, has supported 
him and his wife ever since the marriage. ‘The unsold wild 
lands which Mrs. Walker inherited from her father, were all 
conveyed to Charles J. Jenkins, of Augusta, Georgia, previ- 
ous to the exhibition of the complainant’s bill, to be disposed 
of by him, and the proceeds applied to the payment of a debt 
of about $35,000, which Mrs. Jones was owing to J. P. King, 
of the same city and State, for money borrowed by her, of 
him, at different times. 14. These wild lands are regarded 
by the defendants who are interested in them, as of but little 
value—it being altogether uncertain how much will be real- 
ized from them,and when. 15. Mrs. Jones, in her answer, 
relies on the foregoing facts, and also the statute of limita- 
tions, of six years, as a bar to so much of the bill as calls on 
her to render an account of the estate of her daughter; and 
J V F W and wife assent to the plea of the statute. But shoud 
an account be ordered, then Mrs. Jones insists on being allow- 
ed for the support of her daughter and son-in law since their 
marriage. 

The several sumsreccived by Mrs. Jones upon the account 
of the indebtedness of G. J. S. W. to her were as follows, 
viz: The notes of G. A. B. W. for $25,000; the notes of L. 
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M. H. W. given upon his land purchase, $24,910—also his 
notes for the ten slaves, $8,750, and the amount of the two 
notes which G. J. S. W. had provided for by the deed of 
trust to J. A. Campbell, $8,176 98. From these several 
sums are to be deducted $660 of the notes for the ten slaves, 
which was paid by the maker to the payee, making in the 
aggregate $66,176, while the principal due Mrs. Jones was 
only $58,176. Now it must be remembered, that five of the 
$5,000 notes drew interest, from their date, and the other 
notes as they respectively matured. It cannot perhaps be 
affirmed, from the record, that the principal and interest due 
Mrs. Jones, was not equal to the amount of the paper, and 
price of the slaves by which it was extinguished. But if the 
fact be otherwise, it may be asked whether any law inhibits 
the party from stipulating for a premium upon an exchange 
of paper, if bona fide made? The right to purchase notes, or 
other securities at a depreciation, is clearly recognized, and 
we can discover no difference whether paper is obtained, or 








something else of value. 

In respect to the ground upon which the ‘ Factor’s Press” 
was erected, there is nothing either in the answers or proofs, 
of which it can be predicated that it was not fairly acquired 
by Mrs. Jones. True, in the employment of the press and 
the sale to Bloodgood she realized a handsome profit, yet it 
by no means follows that she did not agree to pay for the 
interest she purchased, what was considered a fair price at the 
time she acquired it. The selection of the square of which 
the ground was a part, asa site for a large cotton press, most 
probably imparted to it a value which it did not previously 
possess ; for if thus improved, it promised to be productive ; 
and its enhanced value would be influenced by the profits an- 
ticipated. Besides, it is not unreasonable to infer, that the 
suspicion which rested upon the title, on investigation, was 
ascertained to be groundless, or was in some manner removed. 
But if these suppositions be unfounded, still it may be asked 
if any rule of law forbids Mrs. Jones from making the best 
bargain she could, when she assumed to pay the acceptances 
of her son-in-law for Messrs. Beers § Prevost. The property 
had been conveyed by the latter to G. J. S. W. to enable him 
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to provide for his indorsement of the same paper, and by the 
latter to J. V. F. W., that he might meet his acceptances ; and 
this he did by the sale to Mrs. Jones. It cannot be assumed, 
that in this transaction with her son-in-law, she acted unfair- 
ly, or intended to lend herself to the perpetration of a fraud 
upon his creditors. He then has no just cause of complaint; 
and if the sale was made in good faith, his creditors cannot 
impugn it, though the consideration be not equal to the value 
of the property ; for if a valuable consideration be paid or a- 
greed upon, even if inadequate, and the sale bona fide, it will 
not be defeated, either by the common law, or under the sta- 
tute of frauds. In respect to the matter under consideration, 
it would seem that ifthe sale to Mrs, Jones was objectionable 
to any one, an objection would come with greater propriety 
from Messrs Beers §* Prevost, or their creditors—G. J. S. W., 
and J. V. F. W. were made depositories of the title for a pur- 
pose which the sale to Mrs. J. subserved. 

No inference prejudicial to Mrs. Jones can be drawn from 
the fact that the slaves purchased by her agent continued up- 
on the plantation where they were living at the time of the 
sale, for twenty months before they were removed. It is 
explicitly stated in the answers of G. J. S. W. and herself, 
that she rented the plantation for the remainder of the year 
1839, and up to the Ist January, 1841—for the first year, at 
one thousand dollars ; for the second two thousand dollars was 
stipulated: but as the year was unfavorable to a crop, one 
half that sum was remitted. It does not appear what was 
the condition of the crop growing upon the Belvidere planta- 
tion at the time of the sale, or for how much it could then 
have been sold. Indeed, there is nothing from which it can 
be assumed, that one thousand dollars would not have been 
a full rent for either year. We cannot conceive of any ob- 
jection to the remission of one half the rent of the second 
year, as it had been unfavorable to the interest of the lessee. 
By thus settling, the lesssor did not intend to make a gift, pro 
tanto, but merely to yield up that which an enlarged sense of 
moral justice, perhaps required he should not exact. 

It was objected in argument, that the answers state that L. 
M. H. W. and Mrs. J. settled with G. S. J. W., the former, 
the $660, a part of his notes given for the ten slaves, the lat- 
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ter, the rent of the Belvidere plantation, for the years 1839 
and’40. ‘True the terms “settle” and “ settlement,” are used 
in various senses, and are to be understood, according to the 
occasion and subject matter in respect to which they are em- 
ployed. Thus to settle accounts, may mean to adjust, liqui- 
date, balance or pay them. Perhaps, where a pecuniary de- 
mand, which is already adjusted by note, or other writing, is 
said to be settled, we are to understand that it has been paid. 
But where it said, inrespect to an account or a written secu- 
rity for money, that it has been settled fairly, and that no- 
thing is due, or equivalent language is used, we must under- 
stand that it has been paid, or at least released. Conceding, 
however, that the answers of several of the defendants are 
exceptionable upon this point, and it may be asked if they 
should not have been excepted to in the court below, and the 
regular steps taken to enforce a sufficient answer ; and if this 
course had been pursued without success, should not the 
point have been distinctly presented to thiscourt? We think 
this question must receive an aflirmative answer, and that nei- 
ther of the assignments of error is sufficiently comprehensive 
or special to raise the point. 

It cannot be maintained as a legal proposition that the 
guardian may not contract with his ward upon the latter at- 
taining his majority, in respect to the estate entrusted to the 
management of the guardian. It may be conceded, that such 
contracts are regarded with suspicion, and unless fair, reason- 
able and just, will not be supported, if the guardian does not 
show that the ward was informed of the extent of his interest, 
and voluntarily disposed of it; or yielded it up without de- 
siring any special information, for that which would, under 
all circumstances be more highly appreciated by him. In 
the present case, there seems to have been no intention on 
the part of Mrs. Jones, to deceive and overreach her daugh- 
ter, or son-in-law. It does not appear that the daughter, at 
least, was not informed as to the nature and value of the es- 
tate which she derived from her father—all of them were 
doubtless aware of the sources from which accurate informa- 
tion could have been obtained, even if Mrs. J. had been in- 
inclined to practice concealment. Without however extend- 
ing this view, it may be observed, that if there was a contract 
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entered into between the adult daughter and her mother, in 
which both the daughter and a husband whom she after- 
wards married, acquiesces, creditors cannot successfully im- 
pugn it, upon the ground that it was unequal and _prejudi- 
cial to the daughter. If it was intended to delay, hinder, or 
defraud creditors, then perhaps they might complain. 

There is no rule of law which inhibits the admission of 
parol evidence to establish the fact of agency, even where the 
agent has been engaged in the purchase and sale of real es- 
tate. If the money of the principal has been used in the pur- 
chase of land, there will be a resulting trust in his favor, al- 
though a conveyance be made to the agent ; and in such case, 
upon a re-sale, the principal will be entitled to the proceeds. 
Now, although J. V. F. W. was deputed only by parol as the 
agent of Mrs. J. and was verbally, and by letters which pass- 
ed between them, recognized as such, we cannot doubt that 
he must be so regarded in a controversy between his credi- 
tors and Mrs. J. respecting the money or property the latter 
received from him. 

It is unnecessary to consider with particularity, the proofs 
of the respective parties. ‘They do not change this aspect— 
certainly do not weaken the effect, or in any manner impair 
the defence set up by the answers. ° 

There is nothing in the record from which it can be as- 
sumed that Mrs. J. is indebted to G. J.S. W. for mules, plan- 
tation tools, &c. furnished upon the Belvidere plantation, in 
1839 or 1840. Ifthe answers of these defendants are not 
sufficiently explicit upon this, or any other point, the com- 
plainants should have excepted. 

Weare now brought to consider the effect of the parol a- 
greement between Mrs. J., her daughter and son-in-law, pre- 
vious to the marriage of the two latter. Our statute is expli- 
cit in the declaration, that “no action shall be brought where- 
by to charge any person, upon any agreement made upon 
consideration of marriage.”” [Clay’s Dig. 254,$1.] Under 
the 29 Car. 2, which contains an analagous provision, it has 
been held, that verbal agreements entered into before mar- 
riage, to convey property, or make a settlement in considera- 
tion of the marriage cannot be enforced. [Atherley on Mar. 
Set. 81 to 92.] Settlements after marriage, when made pur- 
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suant to contracts previously entered into, are operative a- 
gainst creditors and purchasers; and this doctrine has been 
sometimes carried so far as to sustain post nuptial settlements 
which rest upon mere verbal agreements made before mar- 
riage. [See 1 Ves. Jr. Rep. 196; 2 Lev. Rep. 147; Cro. 
Jac. Rep. 454; 1 Vent. Rep. 193; 3 Johns. Ch. Rep. 491.] 
But perhaps the weight both of argument and authority may 
be unfavorable to the allowance of any influence to an ante- 
nuptial verbal agreement, as the basis of a settlement consum- 
mated after marriage. [12 Ves. Rep. 74.] So it must be 
admitted that marriage brocage contracts are against public 
policy, and therefore void. [See 1 Story’s Eq. $$ 260 to 
264; Chitty on Con. 552.] 

But the agreement in question did not contemplate any 
further act to be done by the daughter and son-in-law, in or- 
der to’‘complete it; unless the execution of the bill of sale for 
the six slaves was necessary to its consummation. We think 
it may well be questioned, whether, as Mrs. J. was in pos- 
session of the slaves, any conveyance by writing was neces- 
sary to invest her with the title, if the parol agreement was 
valid against the creditors of the husband—in other words, 
that the agreement, if valid, was executed at the time it was 
made. In Brown v. Bellows, 4 Pick. Rep. 179, it was held, 
that the statute of frauds had no application to a contract 
which has been performed on both sides. So in Philbrook v. 
Belknap, 6 Verm. Rep. 383, the court determined that the sta- 
tute of frauds does not render illegal the performance of a pa- 
rol contract, which it required to be in writing; and.a party 
may defend under such contract for an act done under it, or 
sue for compensation forservices performed. These citations 
seem to us to lay down the law correctly, and if the agree- 
ment in question was otherwise unobjectionable, if executed, 
it will not be avoided because the statute of frauds requires 
such contract, when executed, to be in writing. 

It may be laid down in general terms, that marriage is not 
only a meritorious, but is regarded by the law asa valuable con- 
sideration. [Atherley or Mar. Set. 151; 2 Dess. R. 254.) To 
make an ante-nuptial settlement void, as a fraud upon credi- 
tors, it is necessary that both both parties should concur in, 
or have notice of, the intended fraud. Ifthe settler alone in- 
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tend a fraud, and the other party havs no notice of it, she is_ 
not, aud cannot be affected by it. [Atherley on Mar. Set. 

129; 1 Atk. Rep. 158, 190; 17 Ves. Rep. 263; 1 Swanst. R. 
319; 1 Roper on H. & W. 298; 6 East’s Rep. 257 ; 8 Wheat. 
Rep. 389; 10 Id. 213; 4 Rand. Rep. 282; Roberts on 
Frauds, 102; 7 Pet. Rep. 348; 1 Brock. Rep. 330; 2 Id. 
132. ] 

Marriage is, in legal effect, a giftto the husband of all the 
wife’s chattels in her possession, and of her choses in action, 
if he reduce them into possession. But if the choses in ac- 
tion are not reduced into possession by the husband during 
the coverture, they remain the property of the wife on the 
dissolution of the marriage. [8 Mass. Rep. 99; 17 Id. 57; 9 
Porter’s Rep. 636; 12 Pick. Rep. 173; 11Sergt. & R. Rep. 
325. | 

It has frequently been a mooted question, what constitutes 
such a possession, by the husband, of the wife’s choses in ac- 
tion, as to invest him with an absolute title. In Stanwood v. 
Stanwood, 17 Mass. Rep. 57, it appeared that the wife, pre- 
vious to her marriage, owned bank stock, on which the hus- 
band received the dividends until the charter of the bank ex- 
pired, at which time the stockholders were entitled to take 


half the amount of their shares in the shares of a new bank, 


and the balance in money. ‘The husband subscribed the au- 
thorized amount in his wife’s name, and refused to receive 
the other half in money—saying it was not his, but his wife’s, 
and it was thereupon passed to his credit. It was held, that 
he had not reduced the shares to possession, and that his wife 
should recover of his executor the balance, and the dividends 
received by him, with interest. 

Where a suit is brought in the joint names of husband and 
wife, and judgment recovered accordingly, for a debt due to 
the latter before marriage, if the husband dies before it is 
collected, the right survives tothe wife. So where the hus- 
band takes a new security in the name of his wife for a debt 
due to her at the time of the marriage, it is not such a reduc- 
ing of the debt into possession by him as to deprive his wife 
of the right to such new security by survivorship. [9 Paige’s 
Rep, 200 ; 2 Bail. Rep. 477.] . 

















JUNE TERM, 1846. 423 


Andrews & Bros. v. Jones, et al. 





~ In the case of Hind’s estate, 5 Wharton’s Rep. 138, it was 
decided that the reduction into possession by a husband of 
his wife’s choses in action, is inall cases prima facie evidence 
of conversion to his use; but this presumption may be re- 
pelled by proof that there was no intention to convert. Ac- 
cordingly, where bank stock was bequeathed during cover- 
ture to the wife, and transferred to the husband absolutely, 
who gave a refunding bond to the executor, conditioned that 
the wife, her heirs, executors or administrators, should return 
the legacy, if required for payment of debts, and it appeared 
in evidence that the hushand had spoken of the stock as the 
property of the wife, and had said that he gave the refund- 
ing bond as the surety of the wife, it was held, that these 
facts were sufficient to rebut the presumption of a conversion 
by the husband. 

Between the husband and wife, his possession of a chose in 
action, it is said may be qualified by his intention, and the 
ownership follows his will; and the law is the same even 
against creditors or their trustees, under an insolvent act.— 
[6 Watts § S’s Rep. 290.] 

In Guchenback v. Rose, 4 Watts & S’s Rep. 546, it was 
adjudged that a parol ante-nuptial settlement, by which the 
husband and wife agreed that the wife’s chattels should con- 
tinue her’s, notwithstanding the marriage, and during its con- 
tinuance were so treated by him, is binding at the decease of 
either or both, and the husband has no right of survivorship. 
Further, declarations by the husband, before and after the 
marriage, are evidence to show an ante-nuptial agreement for 
the wife’s chattels. 

The husband may sell the wife’s choses in action, so as to 
defeat her right of survivorship, but cannot give them away 
freed from the incidents of the marriage. [1 Rawles’ R. 279; 
5 Monr. Rep. 343 ; 2 Vern. Rep. 401; 2 Ves. Rep. 675.] 
But the wife has an undoubted right to an adequate provision 
for herself and children, if any, out of her equitable estate, 
as against the husband or his assignee. [2 Johns. Ch. Rep. 
206; 3 Cow. Rep. 590.] And when equity is applied to, to 
assist in the recovery of such property, that court will see that 
her rights are protected. [See 11 Gill & J’s Rep. 15; 5 B. 
Monr. Rep. 29. ] 
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In Gassett v. Grout, 4 Metc. Rep. 486, the wife’s distribu- 
tive share of her father’s estate was in the hands of her for- 
mer guardian, and the court held that an assignment thereof 
by the husband, in trust, for her separate use during her life, 
and for the use of her children after her decease, is not fraud- 
ulent as to his creditors, and they cannot reach such assigned 








property b ythe trustee process—a proceeding similar to our’ 


process of garnishment. 

Where the husband was insolvent, so that it required the 
whole of her interest in certain slaves, (which he had not re~ 
duced to possession,) to support her, it was considered that 
the wife’s equity was prior and superior to the claims of any 
general creditor; that as they could not be subject to the 
payment of his debts in any tribunal, it was not a fraud upon 
creditors, for the wife to sell them, with the assent of the 
husband, for the purpose of her maintenance and support. Al- 


though the sale or assignment by the husband, of the proper- 


ty of the wife not reduced to possession, is the exercise of 
such a dominion over it, as isa constructive reducing to pos- 
session, yet it has been held that the only effect of such a con- 
structive reduction to possession, is to free the estate from the 
wife’s legal right of survivorship, and not from her equitable 
right to have a provision made out of it for her maintenance, 
whenever a resort to a court of equity was necessary to ob- 
tain the actual possession, or the subject was brought under 
the control of that court. [4B. Monr. Rep. 237.] Further ; 
though property descended to the wife be placed in secret 
trust by the husband, to provide a maintenance for the wife, 
a creditor cannot reach it, if the wife, from the inability of the 
husband, stand in need of such maintenance. It was but the 
performance of a paramount duty, and what a chancellor 
would have done. [5 B. Monr. R. 29. To the same effect 
is 2 Bailey’s Rep. 477.] 

In Gallego v. Gallego’s ex’rs, 2 Brock. Rep. 285, the right 
of the wife to a legacy bequeathed to her during the contin- 
uance of the marriage, as it respects the creditors of the hus- 
band, was most lucidly examined. It was there said, that a 
legacy bequeathed to a married woman, has never been class- 
ed with conveyances at common law, but with choses in ac- 
tion, and vests an equity inthe wife herself, in which the 
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husband participates, so far only as to assert her title in a 
court of equity. ‘‘ The property does not become his, nor 
is it subject to the liabilities which attach to that, which is 
his, until it shall be reduced to possession. ‘Till then, his 
creditors have no claim to it.” ‘It follows then, not only be+ 
cause mere rights cannot be taken in execution, without the 
aid of some special legislative provision, but because, also, 
there is no title in the husband to the thing itself, that a le- 
gacy not reduced to possession, is not liable for his debts.” 
The learned Chief Justice then remarks, that the books fur- 
nish no case in which the naked question of the power of a 
court of equity to subject a legacy to the wife, to the pay- 
ment of the husband’s debts, has been discussed. ‘ This,” 
says he, ‘is of itself astrong, we think conclusive argument 
against the right. That a creditor has never applied toa 
court of chancery to interpose in his favor, and subject the 
choses in action, or the equitable rights of the wife, to his 
claim against the husband, demonstrates the universality of 
the opinion, that equity affords no aid in such acase.” It 
was conceded that the assignees of a bankrupt could assert 
this right, upon the ground that they represent the bankrupt, 
as well as his creditors, and that the marital rights of the hus- 
band are transferred to them. When they come into equity 
asserting a claim on the equitable interests of the wife, they 
exercise the marital right to reduce those interests into poss 
session—not any pre-existing right of thecreditors. Insuch 
case, the court grants its aid on terms, viz: that such provi- 
sion be made out of the property for the wife and children, as 
on a view of all the circumstances of the case may be deemed 
equitable. It was also said, ‘ We can find nocase in which 
a husband has been considered a purchaser of the equitable 
interests or choses in action of the wife, without some speci« 
fic agreement by which he became so.” The question is 
asked whether the husband may relinquish his marital rights 
in the estate of the wife not reduced into his possession. 
And it was said no direct precedent could be found upon the 
subject, but asa general proposition, it was considered that 
the relinquishment was valid against creditors, unless it be 
made in fraud of their rights. It is added, “ In this case 
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there is reason to believe, that the husband is insolvent, and 
that he has relinquished to the wife that she may receive and 
enjoy the legacy bequeathed to her, secured from his credi- 
tors. In this, there is no injustice; his creditors trusted to 
his own resources for payment of their claims, and had no 
right to trust to the fortune of the testator. Creditors, gene- 
rally, therefore cannot compel him to reduce the legacy of 
his wife to possession for their benefit.”” ‘The learned and 
elaborate opinion of Gibson, Ch. J., in the case of Jordan’s 
guardian, 4 Rawles’ Rep. 468, strongly sustains the decision 
last cited, in all the principles we have educed from it, and 
affirms ‘that the actual possession of the husband does not 
bar the wife’s title, where it is not intended to have that effect. 
[See also, 12 Ves. Rep. 497; 16 Id. 413; 20 Pick. R. 517 ; 
3 Stewt. Rep. 172, 375; 8 Porter’s Rep. 36; Clancy on R. 
&c., 2, 3, 109 to 112, 120 to 124; 7 H. & Johns. Rep. 257 ; 
9 Porter’s Rep. 39; 8 Ala. Rep. 146 ; 2 Ashmead’s Rep. 
455. ] 

We might fortify the principles which we have shown to 
have been recognized, upon the point we are considering, by 
other citations, but this is deemed wholly unnecessary. This 
opinion has been already drawn to alength which we did not 
anticipate ; our apology will be found in the value of the in- 
terests involved, in the diffusiveness and expansiveness, (if 
the expressions be allowable) of the cause, and to the novelty 
of some of the questions discussed, at least as it respects this 
court. 

The statute of frauds cannot impair the effect of the agree- 
ment between Mrs. Jones, her daughter and son-in-law. If 
it can be considered in the light of a contract which propos- 
ed to yield up to Mrs. J. by the two latter, their interest in 
the daughter’s estate, then we have seen it would have been 
considered as executed, (except perhaps it be as to the six 
slaves, ) and would not be undone, because the agreement was 
not evidenced by writing. 

Conceding that the possession of the guardian is the pos- 





session of his ward, so as to invest the husband of an adult 


female ward by operation of law, eo instanti upon his mar- 
riage, witha title to the estate of his wife, and yet it will a- 
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vail nothing in the case at bar. It does not appear that Mrs. 
Jones was in the actual possession of any other personal pro- 
perty of her daughter than the slaves; and in respect to her 
entire estate, the daughter and her husband, in view of their 








marriage, which was soon to take place, relinquished it to 
the mother. To this relinquishment the parties have adher- 
ed ever since it was made, and by it they still manifest a de- 
termination to abide. This disclaimer of title and interest, if 
it does not operate asa release in favor of Mrs. Jones, will pre- 
vent the law from transferring by construction, her possession 
to her daughter and son-in-law. We have seen, that although 
the husband possesses himself of the wife’s choses in action, 
it is allowable to show that the possession was as a trustee, 
&c.,and not with the view of exercising his marital rights ; 
and that his own declarations are admissible to prove that he 
renounced all claim to them, recognized them as his wife’s, 
and took no steps towards reducing them into possession. 

We think it perfectly clear then, that the possession of Mrs. 
Jones of her daughter’s estate was undisturbed by the mar- 
riage, or by any act subsequently done, and if the relinquish- 
ment be void, the husband’s right to reduce into possession 
the choses in action, or equitable interests of the wife, is a 
mere right, which he may or may not exercise; and if he 
foregoes it, a general creditor cannot, by any judicial proceed- 
ings, instituted at his own instance, make it available for the 
payment of his debt. The equity of the wife is certainly 
paramount to any claim of her husband’s creditor, who should 
not have trusted for payment to property of which the debt- 
or never was in possession, and of which he might never be- 
come its proprietor, even if he elected to attempt its recovery. 
But it is enough if the wife have an equal equity; for that, 
coupled with the legal title will give her the superior right in 
any tribunal. [1 Rawle’s Rep. 452. ] 

In the relinquishment made by the daughter and her hus- 
band, there is nothing unnatural, or that should cause it to be 
looked on with suspicien. Mrs. Jones had doubtless watch- 
ed over her daughter with a mother’s care and solicitude, and 
bestowed upon her education, and training for the duties of 
life, the attention which intelligence, combined with elevated 
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morals, dictated, and which wealth with its consequent lei- 
sure permitted the parent of an only child to bestow. For all 
this, she had kept no account of her expenditures—the es- 
tates of the mother and daughter had been commingled ; be- 
sides heavy losses had been sustained by unfortunate, (per- 
haps unauthorized,) investments of the daughter's funds. 
Here was ample room for protracted, expensive and uncer- 
tain litigation. Was it unreasonable that the mother should, 
under such circumstances, desire her apprehensions to be qui- 
eted? And why should the daughter and son-in-law have 
refused to yield up the estate of the former? The daughter 
knew that in her mother she could repose all confidence— 
doubtless expected to be one of the same household during 
life, and if she survived her, might naturally calculate that 
she would be made the beneficiary of a mother’s bounty. 
The husband could not have been indifferent to the influ- 
ence of these considerations, and having no estate indepen- 
dently of his wife, could not honorably have objected to any 
reasonable disposition she desired to make of her own. It 
cannot be assumed, in the aspect in which this case is pre- 
sented, that the inducement to relinquish was the mother’s 
assent to the marriage—the daughter had attained her ma- 
jority, and however much she may have respected a mother’s 
counsels, was not subject to a mother’s restraint. The fair 
inference is, that the relinquishment was made in view of the 
marriage, and in consideration that it was about to take place 
—its purpose was not only to quiet the fears of the mother, 
but to provide for the maintenance of the daughter and wife, 

We must decline the consideration of the other points made 
in this cause ; for however decided, they cannot change the 
result. Our conclusion is, that the decree of the court of 
chancery dismissing the bill must be affirmed. 
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WEBSTER v. SMITH. 


1. The admissions of a defendant in execution, made whilst in possessionof 
the slave levied on, that it belonged to the claimant, and was held under 
him, by hiring, is admissible in a claim suit against the plaintiffin execu- 
tion, notwithstanding the statute which excludes the defendant in execu- 
tion from being a witness in such suits. 


Writ of error to the Circuit Court of Tuscaloosa. 


Cxaim of property interposed by Smith, to a slave levied 
on by afi. fa. at the suit of Webster against one Avery. 

At the trial, the plaintiff offered evidence, tending to show 
that Avery, the defendant in execution, remained in posses- 
sion ot the slave in controversy for three years, so as to make 
it subject, under the statute of frauds, to his debts. The 
claimant made title under a bill of sale from Avery, dated 
20th June, 1839, and introduced evidence tending to show a 
bona fide purchase ; but there was also evidence conducing to 
show the sale was fraudulent, as against creditors. In the 
progress of the trial, the claimant offered to prove the decla- 
rations of Avery, while in possession of the slave, respecting 
its ownership—disclaiming ownership in himself, and saying 
he held by hire from the claimant. 

The plaintiff objected to these declarations as evidence, 
but the court admitted them to the jury, and allowed an ex- 
ception. 

The admission of this evidence is the only matter assign- 
ed as error. 


Peter Martin and B. W, Huntincron, for the plaintiff in 
error, argued— | 

1. That the proper construction of the act of 1845, ex- 
cluding the defendant in execution from being a witness in 
claim suits, seems to demand that his declarations should al- 
so be excluded. A different construction will let in all the 
evils which the statute was intended to prevent. 
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2. ‘I'he declarations however were inadmissible. [Standi- 
fer v. Chisholm, 1 8. & P. 449; Martin v. Kelly, 1 Stewart, 
198; McKenzie v. Hunt, 1 Porter, 37.] 

3. The reasons why the declarations of parties in posses- 
sion are admitted to show the state of the title, is the extreme 
improbability of such an admission, if untrue, as against the 
interest of the party, (Greenl. Ev. 176;) but this reason does 
not obtain when the circumstances show the party has an 
interest in perpetrating a fraud by concealing his property. 


W. Cocuran, contra, insisted that the declarations of one 
in possession of property, are always admissible to show the 
nature of his title. [Bliss v. Winston, | Ala. Rep. 344; O- 
den v. Stubblefield, 4 Ib. 657; 1 Phil. Ev. 254; Cowen & 
Hill’s Notes, 658 to 662, 597 to 603.] 


GOLDTHWAITE, J.—1. It is supposed by the counsel 
for the plaintiff in error, that the statute excluding the de- 
fendant in execution as a witness in a claim suit, should be 
so construed as to also exclude evidence of any admission by 
him, explanatory of the nature of his title to the thing seized 
in execution, but we can see no warrant thus to extend its 
construction. As a general rule, the admissions of one in 
possession, is proper evidence to explain the nature of that 
possession. [McBride v. Thompson, 8 Ala. Rep. 650, and 
cases there cited.} And the mere circumstance that he is 
not acompetent witness, has never been considered a sufli- 
cient reason to exclude this kind of evidence. See cases col- 
lected in Cowen & Hill’s Notes, 592. In the present case, 
the evidence was of the admissions of the defendant in exe- 
cution, made at atime when in possession of the slave, that 
he held it under the claimant by hire, and as it seems to us 
there is nothing here that is inconsistent with what is said by 
the court in Standifer v. Chisholm, 1S. & P. 449. There, 
the evidence went much beyond the nature of the title, and 
if admitted, would have allowed the party to show by mere 
declarations, the mode and manner by which the title was ob- 
tained. -Indeed this case does not differ in principle from 
what we have so recently held in McBride v. Thompson, 8 
Ala. Rep. 650, in which we say, that while it is allowable to 
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prove the statements of one in possession, in explanation of 
the possession, it is not permissible to show every thing that 
may have been said by him in respect to the title, as that it 
was acquired bona fide, and for a valuable consideration. 
The res geste is the possession, and any declarations by the 
possessor, showing the nature and character of it, is admissi- 
ble evidence, according to all the cases. ‘The credence to be 
given by the jury to such testimony, is a matter which we 
need not consider, though it is evident this depends in a great ~ 
degree upon the other facts and circumstances, which may 
be before the jury. . 

On the whole, we think the evidence was properly admit- 
ted. Judgment affirmed. 


HAIR, Apw’r, v. LOGAN. 


1. The clerk has no power to tax costs, not regulated and provided by statute. 
Whether extraordinary costs may not be allowed by the direction of the 
court— Quere. 

2. The clerk may tax in the bill of costs, the fee provided by law to justices 
of the peace, for taking depositions; whether taken in or out of the State, 
by a justice of the peace, or by commissioners. 


Error to the County Court of Sumter. 
Morion to re-tax costs. 


Harr, for plaintiff in error, cited Clay’s Dig. 316, § 20; 3 
Con. Lou. Rep. 515; 3 Peters, 319. 


EF. 8. Lyon, contra. 


ORMOND, J.—A motion was made in the circuit court to 
re-tax the costs, and to strike from the fee bill certain amounts 
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taxed for taking depositions. 'The court considered the a- 
mount taxed a reasonable charge, but ordered it to be strick- 
en from the bill of costs, supposing there was no authority in 
the clerk to tax it. 

The act of 1807, (Clay’s Dig. 316, $ 20,) gives costs to 
the successful party in all civil actions, except where other- 
wise directed by law. The fees which the clerks, sheriffs, 
and other officers shall charge are regulated by law, and 
taxed in the bill of costs by the clerk, against the unsuccess- 
ful party, for which an execution issues. Among the enumer- 
ated fees allowed by law, justices of the peace are allowed 
ten cents for every hundred words for taking a deposition, 
and twelve and a half cents for administering and certifying 
anoath. [Clay’s Dig. 239, § 14.] These fees being ascer- 
tained by law, are in our opinion proper items to be charged 
in the bill of costs, by the clerk, and it can make no differ- 
ence whether the deposition is taken within, or without the 
State; by a justice of the peace, or by a commissioner ap- 
pointed for that purpose. 

There may be cases, where, by the direction of the court, 
extraordinary costs may be allowed. The clerk has no 
power to tax any costs not expressly regulated and provided 
by statute. 

From this examination it appears, the court below erred in 
striking from the bill of costs, the charge for taking the depo- 
sitions. 'The judgment of the court must be reversed, and 
the cause remanded for a taxation of the costs, in conformity 
with this opinion. 








BROWN & DIMMOCK, er au. v. BATES. 


1, The act of 1844, extends the remedy in favor of judgment creditors, and 
it is permissible to alledge in the bill, the supposed interests of the de- 
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fendant in property, &c., in the general terms of the statute, either posi- 
tively or in the alternative. 

2. A creditor’s bill need not alledge a fraud on the part of the defendant, or 
the concealment by him of property or effects, with the intention to delay 
or hinder the complainant, or other creditors, in the collection of their 
debts. 

3. In a creditor's bill, it need not be specifically alledged that the fieri facias 
which issued on the judgment at law, directed the amount to be made of 
the “lands and tenements” of the defendant—the form of such writ as pre- 
scribed by the statute authorizing the levy on and sale of the lands, &c., it 
will, in the absence of proof, be presumed to be regular. 

4. Several plaintiffs having distinct judgments may join in filing a creditor’s 
bill, or one creditor may file a bill in behalf of himself and all other judg- 
ment creditors (whose executions have been returned unsatisfied,) who may 
choose to come in and contribute to the expense of the suit. So one cred- 
itor by judgment, and another by decree, who may have acquired liens up- 
on their debtor’s property, may join in such a bill. 

5. It is no objection to a bill filed in a chancery court of the State, that the 
judgments the complainants are seeking to enforce, were rendered in the 
district or other court of the United States. 

6. Semble, where the judgment debtor has a known and fixed place of resi 
dence within the State, and sufficiency of visible property in the county in 
which he lives to satisfy the execution which issued on the judgment, sub- 
ject to its satisfaction, the execution, (if the law authorizes,) must be issu- 
ed to the county in which the defendant resides at the time of its issuing. 
But it is not necessary in a creditor’s bill, to make a specific allegation up- 
on the subject; for if the execution has issued to an improper county, it 
devolves upon the defendant, in such case, to show it in his defence. 


Writ of Error to the Court of Chancery sitting at Mobile. 


The plaintiffs in error alledge in their bill, that some of 
them are citizens of New York, and others of Pennsylvania, 
and that they recovered sundry judgments against the defend- 
ant in the circuit court of the United States for the fifth judi- 
cial district and the southern district of Alabama—the time 
when and the amounts for which these judgments were ren- 
dered is specially stated. It is also stated that writs of fiert 
facias were regularly issued upon each of the judgments, and 
returned ‘no property found,” and that they are all in full 
force, and wholly unsatisfied. 


55 











434 ALABAMA. 
Brown & Dimmock, et al. v. Bates. 

Complainants then alledge, that they have reason to believe 
aud do believe, that the defendant, at the time their judgments 
were rendered had, and still has equitable interests in things 
in action, or other property, which they have been unable to 
discover and reach by executions upon their judgments. Fur- 
ther, that they do not exhibit their bill by collusion with the 
defendant, nor for the purpose of protecting his property and 
effects from the claims of other creditors; but for the sole pur- 
pose of compelling satisfaction of their judgments. 

It is further stated, that the complainants have reason to 
believe, and therefore charge, that the defendant, at the time 
of the rendition of the judgments, owned, or had, and now pos- 
sesses, owns, or has, some interest in some real estate, or chattels 
real, or in some personal property, in possession, reverson, or re- 
mainder, of some name or kind, or that he has some interest in 
some lease or leases, mortgage or mortgages, lien or liens on 
land sr leasehold estate, of some name or kind, or that the de- 
fendant has been, or is possessed of, or is entitled to, stock, 
public or private, in some bank or government fund, insurance 
company, or some other company or companies, chartered or 
unchartered, or that he is a partner or otherwise interested, with 
some other person or persons, in business or adventure, or in- 
terested in some business or partnership, or in the profits 
thereof, or that he is interested in some property or thing, or 
things, in possession or action, of some name or kind, in the 
stock of some bank or company, in the city of Mobile, or 
some other place, but of what place in particular they kuow 
not. 

The bill contains several other allegations, equally general 
as to the complainants’ belief of the defendant’s interest in 
other property or subjects of value—embraces an allegation 
of combination with persons unknown, avers that the com- 
plainants are remediless at law ; prays that the defendant may 
answer, and particularly discover in respect to the several 
matters alledged, and the appropriate relief be granted, &c. 

The defendant demurred to the bill, and assigned for cause, 
that it does not make such a case as entitles the complainants 
to the discovery and relief they seek ; that it contains no 
specific charge against the defendant of fraud, or conceal- 
ment of property or effects, with the intention to hinder and 
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delay the collection of the debts in question. Further, the 
bill is vague and indefinite, does not alledge a reasonable be- 
lief that the defendant possesses or controls property, &c., 
which should be subjected to the payment of his debts, nor 
does it describe any property, or right of property, real, per- 
sonal, &c. in which the defendant has an equitable, or other 
interest. 

Under the impression that the act of the legislature on 
which the bill was framed, did not enlarge the jurisdiction of 
equity, and that it was a “fishing bill,” the chancellor sus- 
tained the demurrer, and dismissed the same at the com- 


plainant’s costs. 











A. Fox, for the plaintiffinerror. It is now the settled doc- 
trine of courts of equity, that equitable interests may be sub- 
jected by bill, when an execution at law has failed to make 
the judgment available. [Hendricks v. Robinson, 2 Johns, 
Ch. Rep. 283; McDermot v. Strong, 4 Ib. 687; Taylor v. 
Jones, 2 Atk. 600; Edgill v. Haywood, 3 Ib. 352; Lucas v. 
Atwood, 2 Stew. 378; Toulmin v. Hamilton, et al. 7 Ala. 
362.] The doctrine has been carried to the extent that the 
court will compel the debtor to discover if he has effects, in 
order that they may be condemned. [Hadden v. Spaden, 20 
Johns. 654.] 

Our statute authorizes this discovery in the broadest terms. 
[Acts, 1843-4, p. 107.] Thisis a copy of the New York sta- 
tute. [2 R. S. N. Y. 173-4.] It declares and affirms the 
doctrine of Hadden v. Spader, and removesall doubt as to the 
power of the court to compel the discovery. [7 Paige, 121.] 
The courts of New York, since the passage of the act, in 
1824, have uniformly sustained such bills. They are known 
as judgment creditors bills.”? [Leroy v. Rogers, 3 Paige, 234; 
Sizer v. Miller, 9 Ib. 605; Wakeman v. Grover, 4 Ib. 23; 
Beck v. Burdett, 1 Ib. 305; Edmeson v. Lyde, Ib. 637; 
Gleason v. Gage, wt supra.] The bill is properly framed—it 
contains all the allegations required by the statute. [See 2 
Barbour’s Ch. Pr. 163.] 


G. N. Srewarr, for the defendant. Independent of the 
statute, a bill lies for discovery of legal assets. But that is 
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for discovery merely, and no relief is allowed on’ such a bill 
—and it carries nocosts. When the answer is filed, the bill 
is dismissed. If the bill seeks to subject equitable assetts, 
then relief is prayed. But this extends to equitable assetts 
only. In either case the bill must make the proper allega- 
tions, set forth specifically the facts charged, and pray dicov- 
ery of them. ‘The complainant cannot file a fishing bill. If 
he wants a discovery of legal assets, he has his remedy by 
ea. sa. which, by our statute, compels a surrender of all effects 
and disposal of them. 

Has the statute changed the rule of chancery practice, and 
does it allow a fishing bill? The practice under the New 
York statute has been very strict. ,See 2 Barbour’s Prac. 
title, Creditor’s Bill.] The proceedings on the execution are 
not set forth with the particularity required in the New York 
practice. It does not appear that execution issued against 
the lands as well as goods—nor to the district where the pat- 
ty resided. Can three parties join in a bill which is not for 
all creditors who may come in. And will the remedy lie in 
the State courts, on judgments in the federal courts. In 
New York, the defendant is subjected to a personal examina- 
tion, by queries of every description. The statute does not 
provide this here. ‘Therefore the objection is made that it is 
a fishing bill. The form of the creditor’s bill in New York, 
is found in the Appendix, 2 Barbour’s Practice. 











COLLIER, C. J.—It is insisted that the bill in this case 
conforms to the act of January, 1844, which enacts, “ that 
whenever an execution against the property of a defendant 
shall have been issued on a judgment at law, and shall 
have been returned unsatisfied, and there shall remain due 
on said judgment, the party suing out such execution may 
file a bill in chancery against such defendant, and any other 
person or persons, to compel the discovery of any property, 
money, or thing in action, belonging to the defendant, and if 
any property, money, or thing in action, due to him, or held 
in trust for him, and to prevent the transfer of any such pro- 
perty, money or thing in action, or the payment or delivery 
thereof to the defendant, except when such trust has been 
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created by, or the fund so held in trust, has preceeded from 
some other person than the defendant himself.” 

Further, “that the said court shall have power to compel 
such discovery, and to prevent such transfer, and to decree 
satisfaction of the sum remaining due on such judgment, out 
of any property, money, or thing in action, belonging to the 
defendant, or held in trust for him, with the exception above 
stated, which shall be discovered by the proceedings in chan- 
cery, whether the same were originally liable on execution at 
law or not.” 

Again: “'That a bill of discovery may be filed, and the 
defendant shall be compelled to answer such bill, when the 
defendant is charged with having confessed, or suffered any 
judgment, purporting to be for a sum or debt due, when in 
fact nothing, or only a part of the sum stated in said judg- 
ment ‘is due, with intent to defraud the just creditors of such 
defendant, or to place the property of the defendant out of 
the reach of his creditors, or to hold the same on some secret 
trust; or confidence, or for the benefit of such defendant.” 

This enactment is doubtless borrowed from a statute of 
New-York, upon the same subject ; we have compared the 
two acts, and find that the one is substantially a transcript of 
the other: consequently, the decisions of that State, explan- 
atory of the meaning and intention of the statute, in ex- 
pounding our act may be considered as altogether pertinent. 

In LeRoy v. Rogers, 3 Paige’s Rep. 234, it was held, that 
a bill filed under the statute, isa bill for discovery in aid of 
the execution at law, as well as for relief against property 
which cannot be sold under execution; and that the com- 
plainant in such case is entitled toa discovery of all the real 
estate, which the defendant owned within the jurisdiction of 
the court of law, at the time of docketing the judgment: 
Further, that the complainant might call for a discovery of 
all the estate or property which the defendant had at the 
time of filing the bill, or putting in the answer, although it 
was out of the jurisdiction of the court ; and that the pow- 
ers of chancery are competent to secure to the creditor such 
property. It has been said that the intent of the statutory 
provisious on the subject of creditor’s bills, was to establish 
and declare the great principle decided by the court of errors, 
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in Hadden v. Spader, 20 Johns. Rey. 554, that the creditor, 
after the remedy against the tangible property of the debtor 
had been exhausted by the return of an execution unsatis- 
fied, might come into this court for the purpose of obtaining 
a discovery and payment out of the debtor’s property, which 
could not be otherwise reached. [Gleason v. Gage, 7 Paige’s 
Rep. 123.] In this latter case, the chancellor was of opinion 
that the remedy should be extended by a liberal construction 
of the act ; and that a creditor by decree was entitled to the 
benefit of its provisions, as well as a creditor by judgment. 

It was held in this State, long previous to the act of 1844, 
that a judgment creditor who had exhausted his legal reme- 
dies, might go into equity for the purpose of subjecting the 
equitable estate of the debtor, or other interests that could not 
be made available atlaw. But in such case it was necessa- 
ry that the allegations should be specific, and the bill should 
be relieved from the imputation of being speculative and 
vague. Bills thus restricted as to the scope of their inqui- 
ries, often failed to admit complete justice to be administered 
to the complainant. ‘The complainant was not always sufli- 
ciently informed of the rights and interests of the defendant 
to enable him to state with exactness and precision what pro- 


‘ perty the defendant had, in possession or action; or had part- 


éd with, that could be subjected to the judgment. 'T'o reme- 
dy this defect in the law, and to authorize the administration 
of justice through the medium of chancery, by a course of 
procedure more liberal than had been hitherto recognized, the 
statute in question was enacted. 

In respect to the form of the bill, it may be said that the 
object of the legislature was to afford a most searching and 
efficacious remedy to the creditor, and it would seem to be 
quite enough to alledge the supposed interests of the defen- 
dant, in property, &c., in the general terms of the act. If 
greater particularity were required in the frame of the bill, the 
statute would often fail to afford an adequate remedy ; and if 
it were not permissible to make general allegations in the al- 
ternative, then it would not have introduced or extended the © 
remedy in favor of judgment creditors, as we have already 
seen. 

There is no pretence for requiring the complainant, in such 
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case, to alledge a fraud on the part of the defendant, or the 
concealment by him of property or effects, with the intention 
to delay or hinder the complainant or other creditors in the 
collection of their debts. This is clearly intimated by the 
scope and purpose of the bill ; and neither the statute, nor any 
rule of practice in force here, make such a requisition upon 
the complainant. 

Our statute is certainly quite as liberal and unrestricted in 
its terms, as that of New-York, yet a bill similar in form to 
that now before us, is in practice used in that State. [See 
Barb. Ch. Prac. 163, 587.] So far then as the frame of the 
bill is drawn in question by the demurrer, we think it unob- 
jectionable. 

The defendant’s counsel has suggested other objections 
to the bill, and insists, that although the grounds assigned in 
the demurrer may not have been well taken, yet the bill is de- 
fective, and the decree should not be reversed. To these ob- 
jections we will now give a brief notice. It was not neces- 
sary specifically to alledge that the writ of fiert facias direct- 
ed the amount of the judgment to be made of the lands and 
tenements of the defendant. The form of such an execu- 
tion as prescribed by statute authorizes the levy on, and sale 
of the debtor’s lands ; and it must, in the absence of proof to 
the contrary, be intended that it was regular, and conformed 
to the law. 

It has been repeatedly adjudged that several plaintiffs, 
whose judgments are distinct, may join in filing a creditor’s 
bill, or one creditor may file a bill in behalf of himself and all 
other judgment creditors (whose executions have been re- 
turned unsatisfied,) who may choose to come in and contri- 
bute to the expenses of the suit. So, one creditor by judg- 
ment, and another by decree, who have acquired liens upon 
their debtor’s property, may join in such a bill. [1 Paige’s 
Rep. 637 ; 3 Id. 320; 41d. 23; 1 Edw. Rep. 451.] 

In Sizer and others v. Miller, 9 Paige’s Rep. 605, the com- 
plainants who united in a creditor’s bill had recovered judg- 
ments in three distinct courts, yet it was considered to be no 
objection to their joining in a suit in equity. So, it has been 
held that a creditor’s bill may be filed in the chancery dis- 
trict in which the judgment was recovered and the record 
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filed, and in which the execution was issued and returned, 
and filed ; where it appears that the defendant resided in that 
district at the time the execution isued. [9 Paige’s Rep. 
149.] These citations, it is true, do not prove that it is com- 
petent for a State court to entertain acreditor’s bill where the 
judgments have been recovered in a Federal court ; but they 
maintain that such suit need not necessarily be prosecuted in 
the same court in which the judgment was obtained, although 
its jurisdiction may be unquestionable. But what objection 
can there be to the interposition of a State court in such a 
case, where it has jurisdiction over the defendant and the sub- 
ject matter? It cannot possibly lead to a conflict between 
the tribunals. ‘The proceedings in equity are consequential 
and auxiliary. ‘They by no means affect the judgment. Af- 
ter the filing of a creditor’s bill, the complainant may take 
out a new execution and levy upon the defendant’s property; 
and if it is insufficient to satisfy the judgment, he will not be . 
compelled to elect either to dismiss his bill, or abandon his 
execution. But he may proceed in chancery to collect the 
residue of the debt which cannot be made by a sale of the 
property on the new execution. [8 Paige’s Rep. 130.] So 
it has been held that after the return of an execution unsatis- 
fied, the plaintiff may file a creditor’s bill, although he has 
subsequently issued another execution to another county, 
which has not been returned ; unless such execution has been 
levied upon property sufficient to satisfy the amount due. 
[6 Paige’s Rep. 273.] The bill then, in the present case 
does not in any manner interfere with the control of the Fe- 
deral court over its judgments, or the process that may be is- 
sued thereon ; but is intended rather to aid in obtaining sa- 
tisfaction of them. We can discover no want of equity hav- 
ing reference to the tribunal in which the judgments were 
obtained. 

Where the judgment debtor hat a fixed and known resi- 
dence within the State, and has a sufficiency of visihle pro- 
perty in the county in which he lives, to satisfy the execu- 
tion which issued against him, and which may be reached by 
fi. fa. ; the execution, if the law authorizes, must be issued 
to the county in which the defendant resides when it issued. 
[4 Paige’s Rep. 309 ; 7 Id. 663.] The neglect of the plain. 
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tiff to cause the execution to issue to that county, would be 
a good defence to the bill. Butto makethe defence availa- 
ble, it is said the defendant should show that he not only re- 
sided, or had a place of business in some other county than 
that to which the execution issued, but also that he had visible 
property there, out of which the execution might have been 
satisfied, if the complainant had exercised due diligence to as- 
certain the fact. [3 Paige’s Rep. 311; see also 7 Id. 149, 
663.] These citations very satisfactorily show, that if the 
execution has issued to an improper county, it devolves up- 
on the defendant to show it in his defence, and that it is not 
essential to the equity of the bill to make a specific allegation 
upon the subject. 

The result of these views show that the demurrer should 
have been disallowed ; consequently the decree is reversed, 
and the cause remanded. 











WHITE v. STOVER, er at. 


1. The lien of a vendor who has conveyed the land toa purchaser and taken 
notes for the price, is not waived by his passing the notes to another with- 
out indorsement, but may be enforced by that holde, or by the vendor 
when the notes are returned to him, against a sub-purchaser with notice 


of the equity. 


Writ of Error to the Court of Chancery for the 13th Dis- 
trict. 


Tue bill is filed by White against Stover and Curtis, to 
enforce the vendor’s lien upon a certain tract of land, sold 
and conveyed with warranty, by White to Evans, and for 
which two notes were executed from Evans to White, one 
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dated April 27, 1836, for $6,000, the other dated November 
8, 1837, for $1,036 94. The date of the conveyance is not 
stated. White transferred these notes to M. A. Dumas, for a 
valuable consideration, and she commenced suits against E- 
vans in January, 1838, in the name of White, for her use, but 
these were afterwards abated, in. consequence of the death of 
Evans, in 1839. Evans’ estate was declared, and is, insol- 
vent. After the abatement of the suits against Evans, White 
received back the notes from Mrs. Dumas, and gave his own 
in place of them, whereby they became his property, and as 
such he insists he is entitled to enforce them, as a lien upon 
the land so conveyed. The lands, after the death of Evans, 
on the Ist and 3d February,.1840, were sold by the sheriff, 
under executions having a lien anterior to the death, and Cur- 
tis and Stover became the purchasers, with notice of the lien. 
Afterwards, Curtis. mortgaged his interest to Stover. The 
prayer of the bill is, that the lien may be enforced. 

After the defendants’ answers were in, they moved to dis- 
miss the bill for want of equity, and the chancellor being of 
opinion White had waived his lien by transferring the notes, 
dismissed the bill as containing no equity. 

The complainant now assigns the decree as error. 








C. Dear, for the plaintiff in error. 


J. D. Jenxins, contra, argued— 

1. The decree was proper ; as the vendor’s lien is personal 
and not the subject of transfer, it follows, that when the notes 
are transferred, the lien is barred. [Hall v. Click, 5 Ala. R. 
363; 1 Paige, 506; 6 Howard, Miss. 363 ; 5 Porter, 456 ; 15 
Vesey, 327; 4 Wheat. 294; 2 Vern. 281; 6 Dana, 393; 7 
Wheat. 52; Roper v. McCook, 7 Ala. 318.] 

2. However the equity may be, the bill was properly dis- 
missed, because Evans’ administrator and heirs were not par- 
ties. [Haley v. Bennett, 5 Porter, 410; 6 Dana, 140. 


GOLDTHWAITE, J.—We think this case is within the 
influence of the decision made by us in Roper v.. McCook, 7 
Ala. Rep. 318, where we held the vendor’s lien continued, 
and might be enforced by the assignee of a note given for the 
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purchase of land, although no steps ‘had been taken to hold 
the assignor responsible on ‘his indorsement. It cannot be 
contended after the many decisions found in the books on 
this subject, that the vendor’s lien is not capable of being 
transferred to a third person, and the contrary’ idea seems to 
rest entirely on adictum of L’d Hardwick in Pollaxfor v. Moore, 
3 Atk. 272. In that very case however, a third person was sub- 
rogated to the lien, and the dictum is considerately overruled in 
Selby v. Selby, 4 Russ. 336, where creditors were allowed to 
subject the land in the hands of the purchaser’s devisee, the 
vendor having exhausted the personal estate in satisfaction of 
the debt for which his lien existed. It would be difficult to 
imagine a stronger case of exerting the equity in favor of a 
third person. It is supposed by the counsel for the defend- 
ants, that there is no true similitude between a lien of this 
description and a mortgage, but we feel much difficulty in 
drawing any material distinction between them. Each is a 
security for the eventual payment of the purchase money, 
and there seems no sufficient reason why the transfer of the 
evidence of the debt should not carry the security with it in 
the one case as well'as the other, when that transfer creates 
the presumption that the whole interest in the debt was in- 
tended to be assigned. In the simplest form of a debt, where 
no evidence whatever of it is given by the purchaser, and 
that debt is afterwards assigned, why should not the equity 
go with it? Has the purchaser the greater equity to hold 
the land without payment, or the assignee to receive it from 
him? -By the transfer of a debt without passing ‘the legal 
title, it would seem to be just, that the assignee, as he may 
use the name of the creditor to collect the demand, is invest- 
ed with all his rights. Even where the judgment upon'such 
a demand is assigned, it carries with it the vendor’s lien. 
[Johnson v. Gwathmey, 4 Litt. 317 ; see also, Kinney v. Col- 
lins, Ib. 289; Eubank v. Poston, 5 Mon. 285.] 

The case of Hall v. Click, 5 Ala. Rey. 363, has been re- 
ferred to as sustaining the decree, but it will be seen that 
there the note ‘was assigned without ‘recourse, and’ this‘ cir- 
cumstance ‘was considered to show the’ intention’ not to’ trans- 
fer the lien. ‘The decree cited cértainly does not control’ this 
case, and we should be unwilling to extend it beyond its 
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. terms. We have no doubt that the vendor may so contract 
with his assignee, as to prevent the passing of the lien, but 
here no question of that kind arises, as there is nothing from 
which such intention can be inferred. 

What we have said is conclusive that the case must be 
sent back, and it is unnecessary to examine the question as 
to the parties, for that does not arise on a motion to dismiss 
for want of equity. 

Judgment reversed and remanded. 

















PATTERSON, anp otuers v. WARE. 


1. The defence arising under the statute of frauds must be pleaded, and if 
waived, and the contract admitted, or established by proof, it will be en- 
forced. 

2. Several persons engaged in a partnership for the purpose of buying lands; 
from Indians, and re-selling them, the parties to be interested in the pro- 
fits, in the proportion that they each invested their money in the purchase 
of land: Held, that funds arising from the re-sale of land in the hands of 
any of the partners, being the profits of the land re-sold, was the money of 

: the company open to re-investment ; and whilst such a fund existed, ade- 
quate to the demand, no partner could be considered in default, if his pro- 
portion of it was sufficient to meet the exigency. Nor could a member of 
the firm, actively engaged in its business, be excluded from a participation 
in its benefits for want of funds without notice. 

3. When a bill is filed by one of a partnership for the purpose of buying and 
selling land, for his share of profits of the land actually sold, and the other 
partners unite in resisting his claim, the court is not called on to settle the 
accounts of the other partners, the nature of the partnership being such 
that upon the sale of-a tract of lund, each had his right to a share of the 
proceeds. 

4, The master reported the amount of sales for cash, and on credit, and as 
the defendants did not show that the debts were not collected, and had 
been due more than two years, the presumption arises that the debts had 
been collected. 
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Error to the Chancery Court of Talladega. 











Tue bill was filed by the defendant in error, for the set- 
tlement of a partnership in the purchase and sale of lands. 
The bill particularly sets out the lands purchased, and the 
price at which they were sold, and alledges that the defend- 
ants refuse to settle and account with him, &c. The prayer 
of the bill is for an account, &c. 

The defendants, by their answers, deny the contract as 
stated.in the bill, that is, that the parties were to be equally 
interested in the profits, but insist that the contract was, that 
each party was to be interested in the profits, in proportion 
to the sum advanced in the purchase of the lands, and plead 
the statute of frauds. ‘They admit what lands were purchas- 
ed under the contract ; deny that the complainant is entitled 
to share in the profits of certain lands, which are described, 
and deny that he furnished his proportion of the money ne- 
cessary to make the purchases. They deny that they ever 
refused to permit him to participate in the profits of the lands 
in which he was interested, “and that they now are ready to 
make a full and fair settlement with him, and to account to 
him for every cent that may be due him,” &c. 

The complainant amended his bill, so as to state the con- 
tract as admitted by the answers, and leave was given to the 
defendants, if they considered it necessary, to answer the bill 
in sixty days. Subsequently a reference was made to the 
master, to state an account between the parties. 

The master stated the account, to which many exceptions 
were taken, which on appeal to the chancellor, were overrul- 
ed, and a decree rendered in favor of the complainant. 


Morris, for plaintiff in error. 

1. A parol agreement between partners for the purchase and 
sale of lands, for profit, is void under the statute of frauds. 
[Story on Part. $ 83; Smith v. Burnham, 3 Sum. 435; Potts 
v. Waugh, 4 Mass. 424; Larkins v. Rhodes, 5 P. 195; Hen- 
ly v. Brown, 1 8. 144; Henderson v. Hudson, 1 Munf. 510, 
and cases there cited; Lamas v. Baley, 2 Ver. 627; Parker 
v. Badley, 4 Bibb, 102.] 
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2. Partnership lands have never been considered personal- 
ty for the purpose of relieving an agreement from the influ- 
ence of the statute of frauds—but the principle is recognized 
for the purpose of carrying out the intention of parties in cer- 
tain cases, and not to aid in the evasion of a positive law. [1 
Story’s Eq. $ 80.] 

3. The decree below cannot be supported, because render- 
ed upon a parol settlement of the partnership transactions. 
How can it be ascertained how much belongs to complain- 
ant, before a final settlement. [Cooper’s Just. Dig. 45.] 

4. The agreement requires an advance of money by Ware 
—he alledges no advance in his bill, it is of the essence of 
the contract—without such allegation there can be no decree. 
[Morgan, et al. v. Crabb, 3 P. 470; Bogman v. Devangham, 
3 SgB43; Clements v. Kellog, 1 Ala. 330; Maurey’s adm’r 
v. Maury’s adm’r, 8 P. 211.] 

5. The court below decreed profit in favor of complainant 
and carried such profit to make his advance, which he had not 
contributed under the agreement, when in fact the partner- 
ship transactions remained unsettled, and much of the land 
unsold. Suppose a loss on such settlhement—what would 
be the predicament of complainant’s property, taken as ad- 
vance. 

6. The decree is erroneous, because the answers deny the 
allegations on which it is predicated, (see exhibit A,) and the 
proof does not countervail such denial. 

7. The decree covers many tracts of land, without any 
proof, either before the master, or on the trial, that they were 
included in the agreement. 

8. A resulting trust cannot be decreed under the bill as 
now framed. [Gibson, et al. v. Carson’s Adm’r. 3 Ala. Rep. 
421.] 

9. A resulting trust growing out of a contract, must be in 
writing—otherwise if the trust arose by operation of law. 
[Parker’s Heirs v. Badley, 4 Bibb, 102; Deloney v. Hutch- 
inson, 2 Rand. 186.] 

10. As to the nature of resulting trusts. {2 Story’s Com. 
on Eq. § 1201; Ib. § 1195 to 1201; 1 Lomax Dig. 212.1} 








CuitTon and Rice, contra. 
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1. The statute of frauds can only be an available objec- 
tion to decreeing on a parol contract for lands, when the con- 
tract is denied by the answer, or when the statute itself is 
pleaded, or relied on in the answer. If the answer admits 
the contract, and fails to rely on the statute, the complain- 
ant need adduce no proof of the contract. [Talbot v. Bowen, 
1 Marshall’s Rep. 436; Barry v. Coombe, 1 Peters’ Rep. 
640, 648 ; Burnand, et al. v. Nerot, 1 Car. & Payne, 578.] 

2. Part performance will take such contract out.of the 
statute of frauds. [Cummings’ Heirs v. Gill’s Heirs, 6 Ala. 
Rep. 562; Brock, et al. v. Cook, et al. 3 Porter’s Rep. 
464. | 

3. If the contract be void, and the money of Ware has 
been used by the plaintiffs in error in the purchase of lands, 
and the conveyances for the lands have been made to plain- 
tiffs in error, a trust results in favor of Ware. [Davis v. Mc- 
Kinney, 5 Ala. Rep. 719.] 











ORMOND, J,—At first we were disposed to think, that 
this case was within the statute of frauds, the agreement of 
the parties not being in writing. Upon the re-argument of 
the cause, the pleadings have been more particularly brought 
to.our notice, and we are now satisfied, that the statute is 
not relied on by the defendant, so as to be a bar to the relief 
sought. The defendants plead the statute of frauds, to 
any relief upon the agreement set up in the bill, and then 
state what they assert to be the true contract of the par- 
ties, which they are now, and always have been willing to 
settle by. ‘The complainant then amended his bill, setting 
out the contract in the terms stated in the answers, and to 
this amended bill, the defendants have never filed an answer. 
Upon the filing of the amended bill, leave was given to the de- 
fendants to file an answer within sixty days, if they thought 
proper. Only one of the defendants answered, and this not 
for the purpose of answering the amended bill, which was 
in fact merely the echo of the contract as stated in **e an- 
swers, but to supply an omission. Under these circumstan- 
ces, we are clear in the opinion that the defendants have 
waived the defence arising under the statute of frands. The 
defence of the statute of frauds must be pleaded, and if it is 
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waived, and the contract admitted or established by proof, it 
will be enforced. See authorities cited, 2 Story’s Eq. 58, 63 
in note; 1 Fonb. Eq. 131, ch. 3, note; Cooth v. Jdshown, 6 
Vesey, 17; Talbot v. Bowen, 1 Mar. 436. 

The remaining questions arise out of the account. 

The contract between the parties being, that each should 
be interested in the profits, in proportion to the money in- 
vested by him in the purchase of lands; the only questions 
necessary to be ascertained are, what amount did each invest, 
and what was the amount of the nett profits by the sale of 
the lands of the company ; and, according to these points, all 
the numerous exceptions converge. We shall therefore a- 
dopt the course pursued by the chancellor, considering the 
principles which must control the account, instead of consid- 
ering each exception in detail. 

The main controversy in the court below, was as to seve- 
ral tracts of land, in which, it was alledged, the complainant 
had no interest, because he did not, according to the terms of 
the agreement, advance his proportion of the purchase mo- 
ney. It would be a most unreasonable construction of the 
agreement of the parties, that when a tract of land was pur- 
chased, they were all to meet, and each advance his propor- 
tion of the purchase money. The benefit to be derived by 
the union of their interests, was doubtless principally, to re- 
duce the price of the lands, by reducing the competition ; but 
this advantage would have been paralyzed if the parties 
were compelled to act in concert. It was only by separately 
engaging in the business, that the views of the contracting 
parties could be carried out. When an Indian consented to 
sell, those engaged in that traffic understood their business 
too well to leave him at the mercy of another land jobber. 
Such was the practice under the contract, as it appears that 
the complainant paid the entire purchase money for some of 
the first tracts purchased. 

It would follow, from the nature of this contract, and the 
manner in which it must necessarily have been executed, 
that a portion of the partners could not exclude one of their 
number, actively engaged in the business of the concern, from 
a participation in the purchase of land, for want of funds, 
without notice. It is not pretended that any such demand 
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was made, or notice given, although it appears the complain- 
ant was actively engaged in the business of the company, 
down to the purchase of the last tract. We agree entirely 
with the chancellor, that funds in the hands of any of the 
partners, arising from the profits of the land resold, was the 
money of the company, open to a reinvestment, and whilst 
such a fund existed, adequate to the demand, no partner could 
be considered in default, if his proportion of it was sufficiont 
to meet the exigency. From this examination, it appears 
that the report of the master, based upon the principle here 
ascertained, is correct. 

The lands, which it was sought to exclude the complain- 
ant from the benefit of, are distinctly stated in the bill, and 
the proof is very satisfactory to show, that he is entitled to 
share in the profits of these, as well as the rest,'to which his 
right is not controverted. 

It is also argued, that the decree is wrong, in not declaring 
the share of each partner in the fund. The bill is filed by 
one of the partners, to obtain his share of the profits of the 
land actually sold, in the hands of the remaining partners. If 
the other partners desired the chancellor to settle the accounts, 
as between themselves, they should have made such a case 
by becoming actors. Instead of which, they unite in resist- 
ing his claims, and do not profess an inability to settle among 
themselves. The very terms of the contract, contemplated a 
division as soon as a sale was made, and as the land was pur- 
chased for cash, no difficulty whatever could arise, as upon 
the sale of any one tract, each had a right to his share of the 
proceeds. a 

It also appears, that some of the lands were sold partly for 
cash, and partly on credit, and the report of the master as- 
certains the respective proportions; and it is now further ob- 
jected, that a decree was rendered in favor of the complainant, 
for the entire amount, when it does not appear that the debts 
have been collected. The report of the master ascertains the 
amount of cash received, and the amount in notes; and al- 
lows two years to the parties for the collection of the latter. 
The defendants were called upon to disclose all the facts re- 
lating to the sale, and do not state that the money is not yet 
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collected, the sales having been made in 1835. We think, 
therefore, that the register was fully authorized in presuming 
that it was collected, and two years was amply sufficient for 
that purpose. If any injury has been done, it is their own 
fault, as they had the power of showing that the notes were 
not yet collected, or could not be collected, and have not 
doneso. ‘Their silence justifies the presumption which the 
master drew. 

It is also supposed, that the chancellor erred in decreeing 
the profits of the land actually sold, to the complainant, with- 
out decreeing a sale also of the lands remaining on hand. It 
is a sufficient answer to this objection, that neither of the 
parties desired it, so far as we can judge from the pleadings. 
It results from the contract, that upon the sale of any one 
tract, each partner isentitled to his share of the product, and 
cannot be delayed until all the lands are sold. The apprehen- 
sion of the plaintiff’s counsel, that the lands on hand might 
be sold at a loss, and that the profits already made should be 
reserved as a fund to meet such a contingency, is entirely 
groundless. The lands having been paid for by all the part- 
ners, if they were to be struck out of existence, it could not 
affect the right to profits on the other lands, already sold. 

It is further urged, that there is a mistake in the account, 
by giving the complainant a credit for $325, the purchase 
money of the “ Bull tract,” which the testimony of Miers, 
and R. H. Ware shows, was re-sold on the same day, and the 
purchase money refunded to complainant. 

Our first impression was, that this objection was well ta- 
ken; but upon a further examination of this complicated ac- 
count, we think it sufficiently appears, no such mistake has 
been made. ‘The master does, it is true, make a list of all 
the lands purchased, with the cost, including the “Bull tract,”’ 
but this is done in obedience to the decretal order of the 
chancellor, to ascertain whether the complainant had advan- 
ced his share of the purchase money. In order to ascertain 
the profits, he afterwards puts down the tracts sold, excluding 
the “ Bull tract,” the profits of which was divided when the 
sale was made, (except $29,) and ascertains the account to be 
$6,448 77, from which he deducts the costs of the tracts so 
sold, and the expense paid on another tract, in all $2,418, 
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leaving $4,030, of which one third, with interest, belonged 
to the complainant. It does not therefore appear, that the 
error complained of has been committed. 
We are not able to perceive that any error has intervened, 
and the decree of the chancellor must be affirmed. 





WALLIS v. RHEA & ROSS. 


1. A general and undefined objection should not be made to the admission 
of evidence ; and if a party objects to the reading of a deposition, without 
particularizing the ground upon which it is made, the court may promptly 
overrule the objection. 

2. A deed executed by the defendant in execution, to the claimant, is ad- 
missible, on the trial of the right of property against the plaintiff in exe- 
cution, although it was not recorded within the time prescribed by law ; 
but the effect of such deed will depend upon the fact whether it was re- 
corded before the plaintiff’s lien attached, or whether he had notice of its 
existence. 

3. Where the jury find the property levied on, upon a trial of the right under 
the statute, subject to the execution, judgment should not be rendered a- 
gainst the claimant for its assessed value, where tnis exceeds the amount 
of the execution, and costs ; but is not an error in this respect, a clerical 
misprision in the court below, or on error, at the costs of the party com- 
plaining? 


Error to the County Court of Pickens. 


TuIs was a proceeding under the statute for the trial of the 
right of property. From a bill of exceptions sealed at the 
instance of the claimant, it appears, that a writ of fieri facias 
was issued from the circuit court of Morgan, on the 25th Jan- 
uary, 1842, which on the 23d February following, was re- 
ceived by the sheriff of Pickens. The fi. fa. recites the re- 
covery of a judgment by the defendants in error against James 
$133 92 debt, $12 63 damages, and 


oY 


Wallis, for the sum of 
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$13 314 costs,and commands that the same be made of the 
defendant therein. A levy being made ona male slave nam- 
ed Miles, the plaintiff in error interposed a claim pursuant to 
the statute, and upon this claim an issue was framed, sub- 
mitting to the jury the question of the liability of the slave to 
satisfy the execution. 

The questions arising upon the bill of exceptions, may be 
thus condensed. 1. The plaintiff in execution offered in e- 
vidence the deposition of J. G. Clarke, and the claimant ob- 
jected to its admission, “ because of various defects apparent 
from the notice, caption and body of said deposition.” This 
objection was overruled, and the deposition permitted to be 
read to the jury. 2. Plaintiff then introduced B. F. Roper, 
Jate sheriff of Pickens, who testified that John G. Clarke was 
his deputy, and returned the fiert facias under which the 
property in question had been levied on. The fi. fa. was as 
above recited, and indorsed thus: “Received, Feb. 23, 1842.” 
‘¢ Levied upon one boy Miles, Feb. 28th, 1842.” ‘To the 
admission of this as evidence, the claimant objected, but his 
objection was overruled. 3. The claimant then offered a 
deed made by the defendant in execution on the 25th Decem- 
ber, 1841, by which he conveyed to the claimant, among o- 
ther slaves, &c. the one now in controversy, to secure and 
save harmless John M. K. A. Wallis, in consequence of his 
suretyship for the grantor in sundry instances, which are par- 
ticularly stated. It was provided by the deed, that if the 
claimant failed to pay off, or satisfy the debts therein describ- 
ed, then the trustee was authorized to sell the property con- 
veyed, or such part thereof as might be necessary to extin- 
guish them. ‘This deed was deposited with the clerk 
of the county court of Pickens, on the 25th January, 1842, 
for registration, and recorded on the following day—its exe- 
cution, as well as the consideration expressed therein, were 
duly established ; notwithstanding, upon the objection of the 
plaintiff in execution, it was rejected by the court. 

The jury returned a verdict for the plaintiffs in execution, 
by which they assessed the value of the slave in controversy 
at $700; and judgment was rendered, condemning him to the 
satisfaction of the execution, and adjudging if the slave was 
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not delivered as by the statute directed, the plaintiffs should 
recover of the claimant the sum of seven hundred dollars, 
with costs. 








S. F. Rice for the plaintiff in error, insisted that the order 
to take the deposition of witness Clarke, required notice to be 
given to the defendant ; consequently notice to the attorney 
was not sufficient. [Clay’s Dig. 164, $ 1.] The cemmis- 
sion to take the deposition requires that it shall be executed 
between 8 o’clock, A. M. and 4 P. M., while the notice states 
that the deposition should be taken between 9 A. M. and 4 
P.M. This variance, it is insisted, is fatal; especially as 
the claimant did not cross-examine. 

The execution of the deed having been preved, the court 
should have admitted it tobe read to the jury. [5 Ala. Rep. 
531; 7 Id. 698.| The judgment is itself erroneous, in being 
rendered against the claimant for the assessed value of the 
slave. [Clay’s Dig. 213, $ 64.] 


W. Cocuran, for the defendant in error. The commis- 
sion, and notice of the time and place of its execution were 
clearly regular ; and if the judgment against the claimant is 
not in due form, this court will correct it. 

The judgment sought to be enforced by condemning the 
slave, was obtatned long before the deed was executed, and 
the deed was not recorded until more than thirty days from 
its date—after the time for its registration as against credi- 
tors had expired. It was therefore properly excluded from 
the jury. [Clay’s Dig. 255, $5; 5 Ala. Rep. 324; 8 Ala. 
Rep. 866. |] 


COLLIER, C. J.—1. The generality of the objection to 
the reading of the deposition was such, that the circuit court 
might, with perfect propriety, have overruled it. Undefined 
objections should never be made to the admission of evi- 
dence ; and it may be laid down geuerally, that if the party 
making them, will not particularize, the court is not bound to 
cast about for the grounds upon which, in the mind of coun- 
sel, they are rested, but may promptly disregard them. Jus- 
tice itself, the dignity of judicial proceedings, and the cer- 
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tainty of the law, all impel to this conclusion. We may, 
however, add, that the objections stated by the counsel for 
the plaintiff in error, in his argument here, are not such as 
should have induced the rejection of the deposition. 

The act of 1828, requires that “ all deedsand conveyances 
of personal property in trust, to secure any debt or debts, 
shall be recorded in the office of the clerk of the county court 
of the county wherein the person making such deed or con- 
veyence shall reside, within thirty days, or else the same 
shall be void against creditors and subsequent purchasers 
without notice.” [Clay’s Dig. 255, sec. 5.] Under this sta- 
tute, it has been held, that the want of registration, within 
the time prescribed, would not render the deed inoperative 
against acrediter with notice, who had not acquired a lien on 
the property embraced by it. [Smith & Co. v. Zurcher, use, 
9 Ala. Rep. 208 ; Daniel v. Sorrelle, and another, Id. 4365] 
The failure of the claimant to record his deed, did not make 
it absolutely void, but merely void “against creditors and 
subsequent purchasers without notice.”” There is nothing 
in the record to indicate that the plaintiffs in execution ac- 
quired a lien on the slave in question, previous to the execu- 
tion of the deed. Their judgment was rendered in the cir- 
cuit court of Morgan, and the fi. fa., which was levied, ap- 
pears to be an alias execution, yet we are not informed to 
what county its predecessor issued ; if to one in which the 
slave now in controversy was not to be found, it could not 
have operated a lien upon him. From this view, it results 
that the deed was admissible that the claimant might, if he 
could, have shown that the plaintiffs in execution were in- 
formed of the existence of the deed before the time prescrib- 
ed for its registration. If he failed to prove a notice or an ex- 
cuse for the failure to record the deed, if any other were avail- 
able, it would, of course, be inoperative, and the duty of the 
court so to instruct the jury. 

By the act of 1828, ‘“ the better to provide for the trial of 
the right of property, and for other purposes,” it is made the 
duty of the jury, in all cases, when they shall find the pro- 
perty subject to the execution, to find the value of each arti- 
cle separately ; and if the claimant shall fail to deliver the 
same, or any part thereof when required by the sheriff, it 
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shall be the duty of the sheriff to go to the clerk and indorse 
such failure upon the bond returned by him: whereupon, 
the bond shall have the force of a judgment, and the clerk 
shall issue execution against the claimants, and his or their 








security as securities, for the value of the property not deli- 
vered, as assessed by the jury, with interest from the date of 
the verdict. [Clay’s Dig. 218, sec. 64.] There can be no 
question but the judgment of condemnation against the claim- 
ant may be satisfied by the payment of the costs of the trial 
of the right of property, and the amount collected upon the 
execution under which the levy was made. If the judgment 
in favor of the plaintiffs for $700, in the event of the failure 
to return the property, makes it obligatory upon the claimant 
to pay that sum, though the execution against which the 
claim was interposed is not for more than one-fourth the a- 
mount, there can be no doubt but it is erroneous. Yet we 
incline to think that the error is a mere clerical misprision, 
amendable in the court below, on motion, and may be here 
corrected, at the costs of the plaintiff im error. But we need 
not decide the point, as upon the second question considered, 
the judgment is reversed, and the cause remanded. 


SANKEY’S EX’RS v. ELSBERRY. 


1. When a citation to an executor to distribate, &c. runs in the name of the 
husband alone, in right of his wife, and the decree is properly made in the 
names of husband and wife, the informality of the citation cannot be taken 
advantage of on error, when there was no exception taken 1n the court be 
low. 

2. It is competent for the orphans’ court, on the application of a legatee to 
make a partial distribution of the estate, although the final settlement is 
continued over upon the application of the executors. 


Writ of error tothe Orphans’ Court of Montgomery. 
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In the matter of the distribution and settlement of the es- 
tate of John S. Sankey, deceased. The first order which 
appears in the transcript of the cause is made “on the appli- 
cation of John Elsberry, in right of his wife, Patience, for- 
merly widow of John 8. Sankey, deceased, and is, that pub- 
lication be made for six weeks, requiring James C. Sankey 
and J. B. Stephens, executors of that estate, to appear and 
show cause why final settlement and distribution of the es- 
tate should not be made. 'There was at this time also, an or- 
der for citation to the executors. 

On the 15th February, 1843, the time fixed by the preced- 
ing orders, the executors appeared, and on their application, 
the final settlement was continued to another day, but a de- 
cree was rendered, that they should deliver to Elsberry and 
his wife Patience, certain slaves, viz: Bob, Maria and chil- 
dren, agreeable to the provisions of the will of the deceased, 
upon said Elsberry executing a refunding bond. By the 
will of the deceased, those slaves are given to the testator’s 
wife, (afterwards Mrs. Elsberry,) together with one half of 
the rents and profits of his lands, until sold by his exe- 
cutors. 

No subsequent proceedings were had on this application, as 
the final settlement, thus continued to the 23d February, was 
not further acted upon, but afterwards, on the 17th July, of 
the same year, new proceedings were instituted by Elsberry, 
in the same right, which were so prosecuted that a final de- 
cree was rendered on the 30th October, 1843, Mrs. Elsberry 
having died in the meantime, and the husband being made a 
party, as the administrator of his wife. In this final decree, 
the court assumes that the title to the slaves previously de- 
creed to be distributed, vested by that decree in Elsberry, and 
distributes the remainder of the assets to the legatees, under 
the will, directing the portion of Mrs. Elsberry, to be paid to 
her children, as succeeding to her rights. 

It is now assigned as error— 

1. That the wife of Elsberry was not a party to the appli- 
cation for distribution. 

2. That the executors were not notified of the application 
by Elsberry for the distribution of the legacy, and were 
not in court, or heard by the court, on the order then made. 
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3. That the other legatees of the testator were not parties, 
or represented in that proceeding. 

4, That a partial distribution was made, pending the final 
decision and settlement of the estate. 


J. A. Etmore and N. Cook, for the plaintiff in error, made 
the following points : 

1. The error complained of is in a proceeding to which these 
are the only parties, and although the same error is assigned 
and decided between other parties, the point can be again 
assigned when the parties are changed. [Ex’rs of Sankey v. 
Sankey’s Heirs, 6 Ala. Rep. 607; Harrison, er parte, 7 Ib. 
736; Weatherford v. James, 2 Ib. 170.] 

2. The wife should have joined the husband, as the me- 
ritorious cause of action. [Crenshaw v. Hardy,3 Ala. Rep. 
653. ] 

3. So too should the heirs have been made parties. ['Tay- 
lor v. Reese, 4 Ala. R. 121; Merrill v. Jones, 2 Ib. 192.] 

A. Under citation for final settlement, or other distinct pur- 
pose, a partial settlement should not be ordered. [6 Ala. R. 
218. ] 


T’. S. Mays, contra, insisted, that by the marriage the title of 
the slaves vested immediately in the husband, and therefore, 
under the statute, he was entitled to distribution. [Digest, 
196.] The possession of the executors is the possession of 
the husband. [Magee v. Toland, 8 Porter, 32; 1 Marsh. 
518; 3 Ib. 229; 2 Dess. 259; 2 Conn. 564; 5 Ala. R. 424; 
14 Pick. 352; 1 McCord, 195; 9 Porter, 636, 3 p; 3 B. P. 
C. 362.] Besides, the record, in the court below, shows 
the slaves were received by Elsberry under a hiring from the 
executors, and they received credit for the notes given by 
him as a discharge to themselves. 


GOLDTHWAITE, J.—1. This cause, when before us at 

a former term, was brought here against the parties made at 

the final settlement of the estate, but the writ of error here 

only calls in question the interlocutory decree of distribution 

of the legacy bequeathed to Mrs. Elsberry by the will of her 
58 
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former husband. ‘There are some difficulties in the way of 
considering errors in a decree for partial distribution after a 
final settlement has been made, but we shall not now advert 
to them, because, if it is conceded the first decree can be re- 
examined under such circumstances, we are unable to see a- 
vailable error in this record. It is true, the citation is asked by 
Elsberry alone, sueing in right of his wife, but this irregular- 
ity is not carried into the decree, which is that the executors 
shall deliver the slaves bequeathed by the testator to his wi- 
dow, to Elsberry and his wife, by name. As no exception 
was taken by the executors to the manner of citation, and 
as the decree is regular as to parties, we must hold as we did 
before, that there is no error in this particular. [Sankey’s 
ex’rs v. Sankey’s heirs, 6 Ala. Rep. 607.] 

2. The application to the court by Elsberry was for dis- 
tribution of the estate, and on this the court engrafts an 
order for final settlement also. When the executors ap- 
pear, they ask a continuance of the final settlement, but in- 
terpose no objection to the decree for delivery of the slaves 
specifically bequeathed. Onr statute authorizes any one en- 
titled to distribution, to call on the personal representative, 
and the same remedy is extended to alegatee. [Dig. 196, $ 
23, 24.] And in the recent case of Harrison v. Harrison, et 
al, January term, 1846, we held that a partial distribution 
might properly be made in advance of the final settlement. 
We think this decision is conclusive, that the county court did 
not err in making the order in question, the more especially 
as no objection was interposed by the executors. ‘The case 
cited is also full to the effect that other distributees are not to 
be made yarties unless called in by the executor. 

Judgment affirmed. 
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BUTLER v. JOHNSON. 


1. In anaction on the case fora malicious prosecution, for perjury before a 
justice of the peace, the defendant cannot prove, that the grand jury ata 
previous term of the court, directed the solicitor to bring in a bill of in- 
dictment against the plaintiff for perjury. 


Writ of error to the Circuit Court of Tallapoosa. 


Actron on the case for a malicious prosecution, by the de- 
fendant against the plaintiff in error. 

The declaration sets forth the cause of action to be, a 
charge of perjury upon a proceeding before a justice of the 
peace. ‘The plaintiff below offered evidence tending to prove 
the facts alledged in his declaration, and thereupon the de- 
fendant introduced as a witness one of the members of the 
grand jury, at the fall term, 1844, of Tallapoosa circuit court, 
who proved, that at said term he presented to the grand jury 
a charge of perjury against the plaintiff, and that the grand 
jury, upon hearing the evidence then adduced, agreed to find 
a true bill for perjury against the plaintiff, and requested the 
solicitor to draw up a bill of indictment, which he declined 
to do, because the account which the plaintiff had sworn to, 
and on which the charge of perjury had been predicated, was 
not before the grand jury, and they could not inform him of 
the items of the account ; that for this cause the indictment 
was not drawn up, though agreed to. ‘To this evidence the 
plaintiff objected, but it was permitted to go to the jury, and 
the plaintiff excepted. 


Rice, for plaintiff in error. 
Bownon, contra. 


ORMOND, J.—The evidence admitted by the court, a- 
mounts to nothing more, than that the witness on a former, 
occasion, had accused the plaintiff of being guilty of perjury, 
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It can make no difference, that the accusation was sworn to 
before the grand jury. The proceeding was er parte: the 
plaintiff had no power to cross-examine the witnessess, or to 
offer testimony in his exculpation. It is to be sure stated, 
that the grand jury directed a bill of indictment to be drawn 
up; but if an act of the grand jury, such as the finding of a 
true bill, would be admissible, the mere unexecuted determi- 
nation to do the act, could not be evidence for any purpose ; 
and if admissible, could not be proved by any number short 
of the entire grand jury. The evidence offered was not only 
mere hearsay, but it was also an attempt to prove the inten- 
tions of others to do a particular act. In any aspect in which 
it can be viewed, it was clearly inadmissible. 

This renders it unnecessary to consider the objection made 
to the witness as a grand juror, or in what cases, or for what 
purposes a grand juror may disclose what took place in the 
grand jury room. 

Let the judgment be reversed and the cause remanded. 











ANDREWS & BRO’S v. JONES. 


1. The mere belief or opinion of a witness is not evidence, but he must state 
the facts and circumstances upon which he rests his opinion, or from 
which he draws his conclusion—that the jury may understandingly decide 
for thomselves. 

2. Where an agent buys land with the money of his principal, and takes a 
deed conveying the title to himself, or upon the sale of land thus situated, 
takes notes for the purchase money in his own name; it is competent for 
the principal to prove the fact by parol testimony, and assert his title to 
the land in the one case, and to the money in the other. 

3. The depositions of two witnesses were required to be taken at a time and 
place designated, and if the commission should not be completely executed 
on that day, then the commissioners were to continue from day to day un- 
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til it was completed ; the deposition of one of the witnesses was taken on 
the appointed day, and the commissioners certified, that the other’ witness 
could not then be examined, because of his engagements elsewhere, conse- 
quently the taking of deposition was adjourned to the succeeding day, when 


the witness was examined. Held, that the commission was regularly exe- 











cuted, and that the deposition of the last witness was admissible. 

4. Where upon the trial of the right of property, the plaintiff introduces evi- 
dence tending to show that the claimant’s means were too limited to have 
purchased the property in question, it is competent for the claimant to prove 
that his means were ample for that purpose. 

5. Where it is competent to establish the fact of agency, either verbally or 
in writing, and the supposed agent on cross-examination states that he 
recollected one letter in which he received a remittance, by a check or 
draft, with instructions as to its application, the answer does not show the 
amount, date, character of the draft, &c., or the substance of the instruc- 
tions, and cannot therefore be regarded as a verbal disclosure of the con- 
tents of the letter. 

6. The creditors of the husband have no greater right than he himselfhas to 
the property of his wife not reduced into possession; if therefore the hus- 
band, before he is let into the possession of the wife’s estate, disclaims, or 
releases to her guardian the title and possession of the same, and this dis- 
claimer and release is still operative, the property cannot be seized and 
sold under an execution, at the suit of the husband’s creditors. 


Writ of Error to the Circuit Court of Dallas. 


Tuts was the trial of the right of property under the sta- 
tute. The plaintiffs in error caused a fieri facias to be issued 
in 1842, on a judgment recovered by them in the circuit 
court of Dallas, against the goods and chattels, &c. of John 
V. F. Walker, for the sum of $14,177 78. This fi. fa. be- 
ing placed in the hands of the sheriff, was levied by him on 
sundry slaves as the property of the defendant therein, and 
the defendant in error interposed a claim to the same in due 
form of law. An issue being made up to try the right, the 
cause was submitted to a jury, who returned a verdict for the 
claimant ; on which, judgment was rendered against the 
plaintiffs for costs. 

From a bill of exceptions sealed at the trial, it appears that 
the plaintiffs having adduced as evidence the execution and 
papers in the cause in which the judgment was rendered, 
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showed that the indebtedness of the defendant in execution 
was founded on the indorsement of a bill of exchange, drawn 
by G. J. S. Walker, on Messrs. Butler & Clay of New York, 
at four months sight, and dated on the Ist January, 1837. 
Plaintiff also proved, that G. J. 8. W. and the defendant in 
execution, were the nephews of the claimant, and that the 
latter was also her son-in-law—having married her daughter 
Eliza in the city of New York, in August 1836. The claim- 
ant and her daughter were the widow and daughter of Sea- 
born Jones, deceased, late of Georgia, each of whom receiv- 
ed, upon a distribution made of decedent’s estate, under his 
will, a share, estimated in March, 1819, at $29,704 58—the 
share allotted to the daughter was hey portion of undivided 
Jands, valued at $17,940 09; thirteen slaves, valued at $5,- 
750, and funds in the hands of A. 8. Jones, the executor, 
$6,014 58, making $29,704 67. The testator died in 1815, 
and a division of his estate was decreed in 1819—the claim- 
ant acting as the guardian of her daughter. 

In the deposition of A. S. Jones, which was taken at the 
instance of the plaintiff, the witness states that he does not 
“believe that Mrs. E. Jones or her said daughter Eliza had 
any other property than that acquired from the estate of his 
father.”” "This was objected to and excluded on motion of 
the claimant. 

It was also proved by the plaintiff, that the principal part 
of the lands of the testator’s estate had been sold, and the 
daughter’s share received by her mother { “they were mostly 
contracted to be sold previous to the marriage of Eliza ;” af- 
ter her marriage, herself and husband then signed blank deeds 
which they forwarded to Georgia, to be filled up, to one Jen- 
kins, who had been appointed an agent by the claimont, for 
the sale of the unsold lands. 

Plaintiffs next gave in evidence a deed of trust executed 
by G. J.S. W. to J. A. Campbell, for the benefit of D. Chan- 
dler, and J. V. F. Walker, and proved that a public sale took 
place under the deed, at which J. V. F°. W. bid off the slaves 
in controversy. and others, embracing nearly all the slaves, 
conveyed by the deed of trust. 

To show the extent of the pecuniary means of J. V. F. W. 
the plaintiff next adduced a deed, purporting to convey by 
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._J.S. W.and J. V. F. W. “the Walker’s Cotton Press, 
on the premises pertaining thereto, to M. J. Kenan, for the 
consideration expressed of $177,200, and dated in May, 1836; 
also, a quit claim deed to the same grantee for another par- 
cel of ground adjacent to the cotton press. 

It was also proved, that the slaves remained on and culti- 

rated the same plantation on which they were living when 
the sale under the deed of trust took place, in May, 1839, 
from that time up to the end of the year of 1840. Evidence 
.was also adduced tending to show that J. V. F. W. possess- 
ed and controlled the plantation as owner, or joint owner 
with the claimant. 

Plaintiffs also proved, that the claimant had between sc- 
venty-five and one hundred slaves, including those in contro- 
versy, with a valuable plantation of 12 or 1500 acres in ex- 
tent, besides a good dwelling house on another small tract 
of lend : and that J. V. F. W., his wife and the claimant, 
had, since the marriage of the ‘wa former, lived together. 

On the part of the claimant, it was proved that J. V. F. W. 
previous to his marriage, was a young man of very limited 
means. In 1834, claimant remitted to him sums of money 
from time to time, with which he purchased sundry lots in. 
Mobile, which he sold at some profit—always taking and 
making the deeds in hisownname. G. J. 8. W. contracted 
in 1834, for the lot on which he designed to erect a “ cotton 
press,” for the sum of 50,000—but not having money enough 
to carry out his views, he borrowed from the claimant $30,- 
000, under an agreement that he should complete and make 
sale of his improvement, as soon as it could be done profita- 
bly, refund the money she had thus loaned him, and allow 
her one half the profits of the enterprise, for the use of the 
same. ‘Though this agreement was made with the claimant, 
the money came’through the hands of her agent, J. V. 
KF. W. 

G. J. S. W. in order to secure the payment of the ‘sum 
thus borrowed of the claimant, executed to J. V. F. W. a 
deed in fee simple for an undivided half of the cotton press. 
The reason a conveyance was made to the latter instead of his 
principal, was, because the former was in Mobile, and the 
latter in Georgia, and consequently it would be more conve- 
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nient to obtain the deed of the agent. G.J.S. W. sold the. 
press to M. J. Kenan for his slaves, land, §*c. which was es- 
timated at $177,200, and J. V. F. W. united with him in a 
conveyance accordingly. 

To all the testimony going to show that J. V. F. W. acted 
as the agent of the claimant, where he made or received deeds, 
&c. in which his agency is not disclosed, the plaintiffs object- 
ed, but their objection was overruled. 

G. J. S. W. testified, that after the sale of the press, he was 
indebted to the claimant $30,000 for the loan, and $28,- - 
376 98, her share of the profits, and executed therefor eleven 
notes for $5,000 each, and one for $3,376 98. All these notes 
were made in the spring of 1836, payable to J. V. F. W. 
though the money due thereon was bona fide the property of 
the claimant. Plaintiffs objected to this latter evidence, 
because it contradicted what was shown by the face of the 
notes. 

The same witness further stated, that he was urged by J. 
Vy. F. W. as the agent of the claimant, to include in the deed 
of trust to J. A. Campbell, not only the debts due to Chandler, 
but the two of the twelve notes mentioned above, which the 
deed provides for, and that as it respects these notes, the deed 
was for the benefit of ‘the claimant. 'To this testimony the 
plaintiffs objected, as far as it contradicted the written evi- 
dence, but his objection was overruled. 

J. V. F. Walker testified, that he bid off the slaves at the 
trust sale as the agent of the claimant, and bills of sale were 
made to her by the trustee’s agent, who conducted the sale ; 
that she paid for them in part with cash, and made arrange- 
ments with Chandler, to whom the principal debt secured by 
the deed of trust, was coming for the residue. Witness ne- 
ver had any right to, or connection with these slaves other- 
wise than as agent for the claimant—and there was other tes- 
timony corroborating the witness’s denial of control over the 
slaves, otherwise than he stated. 

It was proved that Mrs. Walker had been expensively ed- 
ucated, and that some portion of her estate had been lost by 
a bank failure, previous to her marriage. Further, that she 
refused to marry her husband without her mother’s consent, 
and the latter withheld her consent until the parties agreed 
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that she should never be called to an account as the guardian 
of her daughter, thereupon the husband and wife, previous 
to their marriage, did consent and agree accordingly. In 
pursuance of this agreement, the husband, in December, 1836, 
made a bill of sale for six slaves, for the consideration ex- 
pressed, of $2500, though no money was paid. These 
slaves had been sent to J. V. F. W. to hire out, when he was 
acting as the agent of the claimant in Mobile, and were a part 
of those which had been distributed to Mrs. W. from her fa- 
ther’sestate. It was proved that the claimant had paid about 
$20,000 of security debts for her son-in-law in Mobile—of 
which about $2500 was paid in money, and the remainder by 
real estate which he had transferred to her. Mrs. W. was 
an only child of the claimant, the latter was about sixty-five 
years old, and J. V. EF. W. at the time of the trust sale was 
insolvent. 

The claimant had used some of the notes which she re- 
ceived upon the sale of the press, other than those provided 
for by the deed, in the purchase of property and for other 
purposes. ‘There was no evidence showing that the claimant 
had ever settled her account as the guardian of her daughter, 
or that she had set apart, or given up to the latter any proper- 
ty, either before or after her marriage. 

The complainant offered to read as evidence the deposi- 
tion of D. Chandler, taken at her instance. The notice to 
the plaintiffs stated that the commission would be executed 
“on the 27th day of March, A. D. 1843, and if not complet- 
ed on that day, to continue from day to day until completed.” 
The commission is not set out or recited in the bill of ex- 
ceptions, but the commissioner certifies, that in consequence 
of Mr. Chandler’s presence being required in court, he was 
unable to examine him on the 27th March, 1843, and there- 
fore postponed his examination until the next day, when, be- 
tween the same hours, and at the same place he examined 


him, &c. To the reading of this deposition the plaintiffs 
objected, because it had not been taken conformably to the 
notice and commission, but the court overruled the objection 
and permitted the same to be read, although the plaintiff did 
not appear, or cross examine the witness. 

59 
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A part of the deposition of the witness is as follows, viz: 
‘“‘Deponent, on being further interrogated states, he has al- 
ways understood that Mrs. Jones was a lady of large pro- 
perty. He has thus understood from general reputation— 
from information received from his acquaintances in Augusta, 
where she formerly lived—from information received from 
members of her own family, and from deponent’s own know- 
ledge of her means.”” To the admission of this part of the 
deposition, the plaintiffs objected, on the ground that it stat- 
ed mere hearsay, and the court sustained the objection, so far 
as the witness professed to speak from hearsay, or informa- 
tion derived from others, but admitted so much as he stated 
from his own knowledge. 

I the course of J. V. F. W’s examination, he was asked by 
the plaintiff if he acted as the claimant’s agent under a ver- 
bal, or written authority ; to which he answered that his au- 
thority was verbal, though he had sometimes received letters 
making remittances of money, on which a check or draft 
would be written above, and instructions given below, di- 
recting its use. Witness recollected at least one such letter, 
but he did not know what had become of it—he took no spe- 
cial care of it—had never made a special search for it, though 
he had often looked over his papers (which were not numer- 
ous, ) and was certain it was not among them, but was lost or 
destroyed. Plaintiffs moved to exclude all that the witness 
said in respect to the contents of the letter, because it was 
not produced, or its absence sufficiently accounted for; but 
this motion was overruled. 

The court, among other things, instructed the jury, that if J. 
V. F. Walker’s connection with, or control over the slaves in 
question was as the claimant’s agent, in good faith, then her 
title was not thereby prejudiced. But if by a fraudulent con- 
trivance, the money or any part of it was furnished by him, 
and his acts in respect to the slaves were in his own right, ei- 
ther in whole or in part, and the agency, was merely pretend- 
ed, then they were subject to his debts. 

Further: A man acquires by marriage a title to all the 
personal estate of his wife, of which she is in possession, and 
a right of property in her bonds, notes, &c., and such other 
things as he can obtain by suit, if their payment or delivery 
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is refused on demand. ‘To invest the husband with a perfect 
title in the personal goods of the wife, and make them liable to 
the satisfaction of executions against him, there must be a re- 
duction into possession. 'The court here explained what was 
meant by reducing into possession in such a case. Whether 
the wife is a minor or not, if her property is in the hands ofa 
guardian, the husband’s ownership in her goods never be- 
gins until the guardian voluntarily surrenders them up, or is 
made to do so by suit—in respect to her money not until the 
guardian accounts voluntarily or by coercion. So, if the 
money with which the slaves were purchased, was the mo- 
ney of Mrs. Walker, yet if it remained in the claimant’s hands 
—never having been accounted for by her, they were not 
subject to the plaintiffs’ execution. But if the accounting, 
or settlement by the guardian has taken place, and is kept 
concealed for the purpose of defrauding the creditors of J. V. 
F. W., or other improper motive, then the jury should find 
for the plaintiff. 

The learned judge doubted whether the agreement made 
between the claimant and her son-in-law, and his wife, previ- 
ous to their marriage, could be supported if the two latter ob- 
jected to it; but it is valid so long as they think proper to a- 
bide by it, and the creditors of the husband cannot complain 
of it. But ifthat agreement was a mere contrivance to cover 
the property in the claimant’s name for J. V. F. W’s benefit, 
then it was void. 

Lastly: If the jury should believe that the money of the 
son-in-law entered to any extent into the purchase of the 
slaves, then they should find them wholly subject to the 
execution. ‘To these several charges, it is stated, that no ex- 
ception was taken, and they have only been noticed because 
they are referred to in what follows. 

The plaintiffs’ counsel prayed the court to charge the ju- 
ry as follows: 1. If the claimant was the guardian of her 
daughter previous to her marrivge, and the latter married be- 
fore she attained her majority, then the claimant could not 
make with them a valid contract, such as is proved. 2. If 
the claimant was still the guardian of her daughter, arid had 
never settled her guardianship account, but mixed her daugh- 
ter’s funds and property with her own, so that they could not 
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be distinguished, the plaintiffs had a right to have their exe- 
cution levied on the property, and cause it to be sold, as the 
property of J. V. F. W. 3. The claimant’s consent to the 
marriage of her daughter would not support the agreement 
of the husband to renounce the daughter’s estate to the claim- 
ant, and such an agreement could not be supported against 
those who were his creditors at the time it was entered into. 
To the refusals to charge as prayed, as well as the other de- 
cisions objected to, the plaintiffs except, &c. 








R. Sarrotp, for the plaintiff in error, made the following 
points: 1. The belief of A. S. Jones, that the claimant, nor 
her daughter, had any other property, than that they respec- 
tively acquired under the will of S. Jones, deceased, was 
competent evidence, and should not have been excluded. 
His means of information upon the subject—his relationship, 
§c. made his belief altogether satisfactory, 2. 'The court be- 
low should have sustained the various objections to the tes- 
timony of the Walkers. [1 Ala. Rep. N. S. 160, 280, 436; 
2 Id. 579, 588-9, 598; 7 Greenl. Rep. 435; 2 Gill & J. Rep. 
223; 7 Ala. Rep. 641, 679; 5 Ala. Rep. 770.] 3. Chandler 
must have testified from information and belief, even where 
he professes to speak from his own knowledge ; besides his 
deposition was not taken on the day designated, and for both 
reasons should have been rejected. 

4. The possession of the claimant of her daughter’s estate 
as guardian, was the possession of the daughter, and immedi- 
ately upon her marriage vested in her husband, though he 
had not actually exercised control over it. [8 Porter’s Rep. 
36; 2N. & McC. Rep. 151; 1 Hill’s 8. C. Rep. 191; 2 
Murph. R. 351; 3 Litt. Rep. 275; 1 Wash. Rep. 39; 2 Call 
Rep. 470; 4 Bibb Rep. 174; 4 Ala. Rep. 350; Clancy on 
Rights, &c. 23, 443; 1 Wms. Ex’rs, 564; 21Id.811.] The 
possession of the guardian is in itself evidence that she as- 
sents to the daughter’s right to the property, and she was its 
custodian of it—after the daughter’s marriage, in legal con- 
templation, the possession was transferred to the son-in-law. 
[1 Bailey Rep. 320; 7 Mass. Rep. 1; 13 Pick. Rep. 206 ; 12 
Id. 173-5; 17 Sergt. §& R. Rep. 144; 7 Ala. Rep. 32, 589; 
2 Brock. Rep. 285; 1 Paige’s Rep. 393, 637; 2 McC. Ch. R. 
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214, 264-5-7 ; 2 Johns. Ch. Rep. 62; 2 M. & K. R. 655; 
Story’s Eq. 312-13-14-15, 458, 513-18. ] 

5. If a guardian purchase property with the ward’s money, 
it belongs to the latter. [13 Pick. Rep. 272; 17 Sergt. & R. 
Rep. 144.] And as the guardian is a trustee, he cannot make 
a contract with his ward, nor with the husband of the latter, 
if she be a female. [1 Madd. Ch. 110-11-12; 10 Ves. Rep. 
385; 1 McC. Ch. Rep. 389; 1 Edw. Rep. 572; 1 Hop. R. 
515; 1Story’s Eq. 312.] 

6. The ante-nuptial agreement, under which the claimant 
pretends to have become the owner of all her daughter’s es- 
tate is void, because it is not in writing, as required by the 
statute of frauds; and if it had been written it would be op- 
posed to public policy. [1 Story’s Eq. 312-13-14, 262-7 ; 
Story on Con. 126; 1 P. Wms. Rep. 118, 120; 2 Id. 245; 
Atherly on Mar. Set. 88-9, 90, 133-4, 173-6, 213-14, 220; 
Roper on H. & W. 307.] 








J. A. Campsetu, for the defendant in error. It does not 
appear in what relation A. S. Jones stood to the claimant, or 
her daughter, or that he had any agency in the management 
of the estate of the testator, S. Jones. His testimony was 
rightly excluded, as he does not state the grounds upon which 
his belief was founded. Besides it was irrelevant. The pro- 
perty in question never belonged to the father of Mrs. Walker, 
but had been conveyed by G. J. S. Walker to a trustee, at a 
sale by whom the claimant became the purchaser; and even 
conceding that money which had been Mrs. W’s previous to 
her marriage, had been used in the purchase, the legal aspect 
of the case was not changed. The belief of a witness unsup- 
ported by a statement of the grounds upon which it rests, is 
inadmissible. [4 Ala. Rep, 48; 51d.531; 5 Stew. & P. R. 
421; 3 Id. 267; Greenl. Ev. 488. ] 

2. The testimony of the Walkers was clearly admissible 
—a resulting trust may be established as well at equity as at 
law by parol evidence. [Roberts on Frauds, 99, 100; 4 Des. 
Rep. 491; 1 A. K. Marsh. Rep. 592; 1 Dana’s Rep. 536; 1 
Johns. Ch. Rep. 582; 2 Id. 409; 3 Paige’s Rep. 390; 2 Id. 
217.] But the rule which forbids the admission of parol evi- 
dence to contradict, or vary a deed, applies only between par- 
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ties to it—J. V. F. W. had no right to the property he pur- 
chased with Mrs. Jones’ money—his creditors cannot appro- 
priate it to their demands against him; and the claimant not 
being a party to the deeds, may show their true considera- 
tion. [5 Ala. R. 531; 10 Johns. Rep. 239; 15 Pick. R. 47; 
Greenl. Ev. 318.] 

3. Chandler’s testimony, even so far as he testified to rep- 
utation, and from information, &c. as to the claimant’s wealth 
when the truth of it was affirmed from his own knowledze, 
should have been admitted; but the plaintiffs objected, and 
his evidence was rejected, except as to his individual 
knowledge of her resources. ‘Thus far it was certainly un- 
exceptionable. 

4. The plaintiff asked J. V. F. Walker, ifthe evidence of 
his authority to act for Mrs. Jones, was in writing, and when 
informed that the witness recollected one letter which recog- 
nized his authority, without attempting to state its contents, 
the plaintiff then moved to exclude the testimony. This mo- 
tion was rightly overruled, if nothing else had been shown ; 
but the proof of the loss of the letter was altogether suffi- 
cient. [5 Ala. R. 435; 61d. 162, 400, 589.] 

5. In respect to the execution of the commission under 
which the testimony of Chandler was taken, a decision of 
this court determines that it was regular. [5 Ala. R. 60.] 

6. The bill of exceptions does not show that any excep- 
tion was taken to the charge of the court, but only to the re- 
fusal to charge the jury as prayed. Butthe ruling of the 
circuit court, both in the charges given, and the charges re- 
fused, was correct, as will be seen by reference to the argu- 
ment I submitted at this term, in the case from the chance- 
ry court, between the plaintiffs in error and the defendant and 
others. 











COLLIER, C. J.—The belief of the witness, A. 8. Jones, 
that the claimant or her daughter had no other property than 
they acquired from the estate of S. Jones, deceased, was 
rightly excluded. It has been repeatedly ruled by this court 
that the mere belief or opinion of a witness is not evidence, 
but he must state the facts and circumstances upon which 
he rests his opinion, or from which he draws his conclusion, 
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that the jury may understandingly decide forthemselves. [4 
Ala. Rep. 48; 5 Id. 531.] Conceding that the witness was 
the executor of the estate of his father, and his belief of what 
the claimant and Mrs. Walker received from that source, 
might perhaps be regarded as his knowledge or recollection 
upon the subject; yet as it respects their acquisitions from 
other, or all sources, it would be obnoxious to the objection 
we have stated. As to these, his means of acquiring certain 
information is not shown, and cannot be intended. In this 
view of the point, it is not necessary to inquire, whether the 
evidence was not irrelevant, or whether the plaintiffs could 
have been prejudiced by its rejection, if the decision was in- 
correct. 

It is admitted, that where there is a written agreement, the 
law intends that it contains the understanding and meaning 
of the parties, and as a general rule, it is not permissible to 
show that it does not contain their entire agreement, or that 
it contains too much. [1 Ala. Rep. 160; Greenl. on Ev. 318.] 
But this rule has never been extended, so far as to exclude 
verbal evidence to raise a resulting trust ; and itcannot be en- 
dured, that an agent, who uses his principal’s money in the 
purchase of property, can exclude the latter from its enjoy- 
ment, by taking a conveyance to himself co nomine; or if he 
sells, and receives notes payable to himself, that the princi- 
pal cannot enjoin their collection. In Jackson v. Mills, 13 
Johns. Rep. 463, it was held, that parol evidence was admis- 
sible to show, that one man advanced the consideration for 
the purchase of land, though the deed was taken in the name 
of another, so as to raise a resulting trust in favor of the 
former. [See Gardiner Bank v. Wheaton, 8 Greenl. Rep. 
373. ] 

Mr. Greenleaf, in his Treatise upon the Law of Evidence, 
318, remarks, that the rule which excludes parol evidence to 
contradict or vary the terms of a valid written instrument, és 
applied only in suits between the parties thereto; as they a- 
lone are to blame if the writing contains what was not intend- 
ed, or omits that which it should have contained. It cannot 
affect third persons, who, if it were otherwise, might be pre- 
udiced by things recited in the writings, contrary to the 
truth, through the ignorance, carelessness, or fraud of the 
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parties ; and who therefore ought not to be precluded from 
proving the truth, however contradictory to the written state- 
ments of others. [See also pp. 26, 203, 236.] The recitals 
or statements in written agreements, are, as respects third per- 
sons, res inter alios, and for that reason cannot conclude par- 
ties and privies. [See 3 Starkie’s Ev. 1051 to 1054, 3 T. 
Rep. 474; 18 Johns. Rep. 169; 15 Pick. Rep. 47; 4 8. & 
Port, Rep. 106; 3 Phil. Ev. C. & H’s Notes, 1436 to 1448.] 
Whether moral or legal justice be referred to for the rule of 
decision, we think it equally clear, that it was competent for 
the claimant in the case at bar, to show that conveyances 
made to, and by her agent, were received and made by him 
upon her account, and though the notes were payable to him 
individually, that she was entitled to the money to be paid 
thereon. 

The notice states, that the commission under which Chan- 
dler’s deposition was taken, required that himself and another 
witness should be examined at a time and place designated, 
and if the commission should not be completely executed on 
the day named, then the commissioners were to continue 
from day to day until its execution was completed. The 
other witness, the acting commissioner certifies, was examin- 
ed on the appointed day, and Chandler could not be then ex- 
amined, because of his engagements elsewhere. We think 
the certificate of the commissioner being undisputed, must 
be taken as true ; and having attended and performed the du- 
ty devolved on him in part, it was competent for him, as the 
examination could not be completed, to adjourn it to the suc- 
ceeding day. If the first day had been entirely occupied in 
examing the first witness, there would be no ground for the 
objection we are considering, and we think the power con- 
ferred by the commission, not only authorized an adjourn- 
ment in that case, but also, where, from any cause, the com- 
missioner could not examine the witness. This conclusion 
seems to us so reasonvble in itself, and so entirely in harmo- 
ny with previous decisions, that we will add nothing more 
upon the point. [9 Porter’s Rep. 157; 3 Ala. Rep. 60.] 

The court not only directed the jury to disregard every 
thing that this witness stated upon hearsay, or information 
received from others, but to prevent misapprehension on the 
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part of the jury, caused it to be so noted on the deposition, 
and a pencil mark to be drawn across the part rejected. 
Thus far, at least, there is nothing to which the plaintiffs’ 
counsel objects; but he insists the court should have gone 
farther, and excluded every thing the witness said in respect 
to the extent of the claimant’s property, even where he spoke 
from his own knowledge. The plaintiffs had endeavored to 
show that the claimant was a lady of means too limited to 
have purchased so much property as she now claims to be 
the proprietor of. ‘This evidence being admitted, it was 
clearly competent to prove the reverse, and we can conceive 
of no mode of proving it more unexceptionable, than by the 
positive assertion of a witness, who declares what he profes- 
ses to know. ‘Such was the character of the testimony in 
question, as it was permitted to go to the jury. 

In respect to the proof of J. V. F. Walker’s agency, so far 
as it concerns the present controversy, it is immaterial whe- 
ther it was created in writing, or by a verbal appointment, 
the legal rights of the parties are the same. In answer to a 
question proposed by the plaintiffs, he stated among other 
things, that he had a recollection of one letter, in which he 
received a remittance by a check, or draft, written on a sheet 
of paper, and directions or instructions as to the use of it be- 
low. This answer amounted to nothing more than saying, 
the witness remembered one letter received from his princi- 
pal, in which she recognized his agency, with this difference, 
he stated the form in which it was done. We cannot regard 
this as a verbal disclosure of the contents of the letter—the 
amount, date, character of the draft, &c., or the substance of 
the accompanying instructions are not stated. But we need 
not consider this point, for it is perfectly clear, upon the au- 
thority of this and other courts, that the testimony as to the 
loss of the letter was sufficient to let in secondary evidence of 
its contents. 

The question of marital rights, the effect of the ante-nup- 
tial agreement, and the rights of the creditors of the husband 
to subject the property of his wife, which he has not reduced 
into possession, to the payment of their debts, was consider- 
ed at length in Andrews & Brothers v. Jones, et al. at this 
term, (p. 400.) In that case we decided that the creditors 
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had no greater right to the property of the wife not reduced 
to possession than the husband had; that the latter had no ti- 
tle to it, and conse quently it was not chargeable with his 
debts. 'That whether the ante-nuptial agreement was bind- 
ing upon J. V. F. W. and wife, if they were unwilling to 
abide by it, was an immaterial inquiry; for until they dis- 
sented from it, and the husband acquired dominion over it, 
it could not be seized and sold under an execution in favor of his 
creditors; that it was a disclaimer on the part of the husband 
of title and possession of whatever the claimant had in her 
hands, as the guardian of her daughter, and until dissented 
from by the husband, and set aside, must be regarded as op- 
erative. 

There was no proof in the case before us, to show that J. 
V. F. W. was in possession guasi husband of any portion of 
his wife’s estate. ‘True, he had the six slaves, but he held 
these as the agent of the claimant, her guardian. 

From the view we took of the law in the case cited, it is 
clear, that the circuit court did not err in refusing to charge 
the jury as prayed by the plaintiffs’ counsel. As applied to 
the evidence in this case, the prayer for instructions asserted 
legal propositions which could not avail the plaintiffs. 

The bill of exceptions affirms that no point was reserved 
upon the charges given. But conceding that they are seve- 
rally excepted to, we do not discover any error that will avail 
the plaintiffs, whether abstractly considered, they lay down 
the law correctly or not. The fairness of the purchase of 
the slaves in question, by the defendant in execution, wheth- 
er upon his own account or the claimants, with his funds or 
her’s, in whole or in part; whether his agency was not sim- 
ulated, and the claimant had not lent her aid to cover his 
wife’s estate for the benefit of himself and family, and thus 
defeat his creditors, were questions distinctly referred to the 
jury, with instructions, if they should find affirmatively, to 
return a verdict for the plaintiffs. Upon the whole, we can 
discover no available objection to the ruling of the circuit 
court, and its judgment is therefore affirmed. 
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RIVERS & PORTIS v. DUBOSE. 


1. When an administrator sells a slave of his intestate as unsound, and the 
purchaser prepares a bill of sale with warranty, which the administrator 
signs, in consequence of the purchaser’s representation, that the warranty 
isa mere form, he will not be permitted to set up the warranty and un- 
soundness as a defence to the note given for the purchase money. 


Writ of Error to the Circuit Court of Clarke. 


Dest by Dubose, on a note to him asadministrator of Wm. 
Brookshear, for $480, dated 24th February, 1844, payable 
six months after date. 'The defendants pleaded nil debit, 
with other pleas. 

At the trial, after the note was read to the jury, the de- 
fendants put in evidence a bill of sale made by the plaintiff, 
on the same day as the date of the note, reciting the receipt 
by him of the sum stated in the note, as the price of a female 
slave, which the plaintiff, as administrator of Brookshear, 
warranted to be sound. The connection between the note 
and bill of sale was shown by the subscribing witness to the 
latter. The plaintiff asked this witness whether, when the 
bill of sale was presented to be executed, he did not object 
to sign it, and what reply was then made by the defendant. 
The defendants objected to this question, but the court al- 
lowed it. 

The witness then stated, the plaintiff objected to signing 
the bill of sale, and said he had not agreed to warrant the 
soundness of the slave, which he had publicly proclaimed at 
the sale to be sold as a sick slave ; that he could not warrant 
her. The defendant replied to this, that it was only a mere 
form ; that he was satisfied with his purchase and the plain- 
tiff should never hear any thing more of it. That thereupon 
the plaintiff signed the bill of sale. 

The defendants proved, the slave at the time of sale was 
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diseased, and in such a manner that the extent of the disease 
could not be detected, except by a peculiar examination, and 
by one skillful in the disease. Also, by one witness, that the 
slave was valueless, and by another that she was worth only 
$300. The plaintiff proved the slave was sold as unsound, 
and that a physician then present was referred to for the ne- 
cessary information of the nature and extent of the disease, 
he having attended her. It was also proved, that if sound, 
the slave was worth, at the time of the sale, $600. Also, 
that the defendant, to whom the-bill of sale was given, was a 
lawyer and acted as the counsel for the heirs of Brookshear, 
or some of them. 

On this evidence, among other matters, the court charged 
the jury— 

That if they believed the warranty of the soundness of the 
slave contained in the bill of sale, was procured from the 
plaintiff by false and fraudulent representatious, said warranty 
was void, and not binding on the plaintiff. 

The defendants requested the charge— 

That the representations made by the defendant procuring 
the bill of sale, did not amount to such a fraud as would 
avoid the warranty. 

This was refused, and the defendants excepted to the 
charge given, as well as to the refusal to charge. 

All the questions made in the court below are opened by 
the assignments of error. 
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J. W. Hen ey, for the plaintiff in error, argued— 

1. That all previous parol stipulations are waived, when 
the contract is reduced to writing, and the writing is held to 
contain all which the parties intended, and no more. Parol_ 
evidence cannot therefore be admitted of what the parties 
said at or before the execution of the writing. [Cowen & 
Hill’s Notes, 1466; Paysant v. Ware, 1 Ala. Rep. 160; 
Mead v. Steger, 5 Porter 498; Sommerville v. Stephenson, 
3 Stewart, 271.) 

2. When a party seeks by parol proof to avoid a written 
instrument for fraud, he must first lay the foundation by 
showing a prima facie case of fraud. [Paysant v. Ware, 1 
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Ala. Rep. 168; Kennedy v. Kennedy, 2 Ib. 571; Cowen & 
Hill’s Notes, 1449 ; 3 Starkie on Ev. 1015.] 

3. There was no fraud practiced toobtain the warranty, 
and a wrongful use of it afterwards will not avoid the con- 
tract. [Kennedy v. Kennedy, 2 Ala. Rep. 571, 592 ; Morde- 


caiv. Wanroy, 1 Ib. 100; Swift v. Fitzhugh, 9 Porter, 63; 
Ex parte Fisher, 18 Wend. 608. ] 


LesLey, contra, insisted the warranty was induced by the 
false representation that it was a mere form, and the party 
cannot take the benefit of this falsehood by suit. [Hall v. 
Perkins, 3 Wend. 628; Story on Con. $ 100; 2 Bailey, 
329. ] 


GOLDTHWAITE, J.—Most of the points made by the 
counsel for the plaintiffs in this court are undeniable as le- 
gal propositions, but as it seems to us, they have little or no 
application to the case at bar. It is said, that when a party 
designedly misrepresents a certain fact, for the purpose of 
misleading and imposing on the other party, to his injury, he 
is guilty of a positive fraud, and even if a material misrepre- 
sentation be made inadvertently, and through mistake, or ig- 
norance, it is considered as aconstructive fraud, because it is 
equally an imposition and deception. See cases cited, Story 
on Con. 107 $ 171. In this view it is not very material to 
inquire, whether the defendant, who represented to the plain- 
tiff, that the insertion of the warranty clause in the bill of 
sale was a mere form, intended at the time to deceive the 
party, or whether the assertion was made inadvertently, as the 
legal effect of the misrepresentation is the same in either case, 
So far as this case is concerned, the warranty, when asserted 
as a defence, is within the familiar principle, that no one shall 
claim advantage from his own wrong. 

We are unable to perceive any error in the manner in which 
the cause was put to the jury. Judgment affirmed. 
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ADAMS v. SHELBY. 


1. Where a paper was left in a pocket book, in a law office, which on search 
could not be found, it is not necessary to produce the lawyer to testify to 
its loss, it not being shown to have been in his personal custody. When 
an instrument alleged to be lost has been recorded, much less stringent 
proof will be required of its loss than in-other cases. 

2. An answer in chancery, admitting the eorrectness of a copy of a deed, 
made by another person, and to which there was no subscribing witness, 
is evidence, both of the contents and execution of the deed, against the 
person making such admission. 

3. When a party by fraud obtains possession of property, under a contract 
which he had not complied with on his part, an offer by the defrauded par- 
ty, to make a new contract, which is not acceded to, is not a waiver of any 
right he had against the other for the fraud practiced. 


Error to the Circuit Court of Talladega. 


Detinve for eight slaves. 

Upon the trial under the general issue, as appears from a 
bill of exceptions, the plaintiff was sworn to give evidence of 
the loss of a deed of trust, executed by one Thomas L. Hol- 
ley, to him, for the slaves in controversy, to secure certain 
debts therein specified, and made oath, that the deed had 
been in his possession; that in 1844 he left it in his pocket 
book, in the law office of Nathaniel Cook, at Hayneville, 
where he kept some of his papers. That he and Cook had 
examined the office for the deed, and could not find it, and 
that he had diligently searched his papers, and believed it to 
be lost. 

The plaintiff then produced an answer of defendant to a 
bill in chancery, between the plaintiff as complainant, and 
the defendant and others as defendants, admitting the execu- 
tion of a deed of trust referred to in the bill, and made an ex- 
hibit thereto, and that it was registered in due time. The 
plaintiff also offered in evidence, so much of the bill as was 
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necessary to explain the answer, including the exhibit to the 
bill, which was a duly certified transcript of the deed. 'The 
plaintiff also offered the record book of the county court, 
which contained the deed of trust duly recorded. 

The defendant objected separately to the introduction of 
the portions of the answer, bill, exhibit and record book, or to 
any portion thereof, but the court overruled the objection, 
and permitted the testimony to be read to the jury. 

The depositions of several witnesses on both sides being 
read to the jury, the defendant moved the court to charge the 
jury, that although they might believe from the evidence, 
that the defendant was guilty of a fraud in executing the 
mortgage to the plaintiff, in the manner shown by the evi- 
dence, and then left the same in the possession of Nathaniel 
Cook, for the plaintiff, and if within a month thereafter, the 
plaintiff obtained possession of said mortgage, and ascertain- 
ing its contents, and then sent it by mailto D. A. Griffin, in 
Talladega, with instructions to him to get defendant to ac- 
knowledge it before a justice of the peace, with a view of 
having it recorded, and if Griffin received the mortgage in 
April, 1844, and too late to have it recorded in due time, and 
defendant in a few days thereafter, refused to acknowledge 
it, as shown in evidence, and Griflin knew of such refusal a 
short time after it occurred, he and defendant residing in Tal- 
ladega county, and plaintiff residing in Lowndes county, and 
the plaintiff had not offered to return said mortgage to de- 
fendant, before July, 1844, then such offer if made, would 
not be in a reasonable time. 

Also, that if the jury believed the contract for the sale of 
the land and slaves, was an entire contract, and that the de- 
fendant had paid a part of the price agreed upon, then, to 
rescind the contract, the plaintiff should have returned, or 
offered to return, the amount so received to defendant; 
which charges the court refused, and the defendant excepted. 

These matters are now assigned as error. 











S. F. Rice, for the plaintiff in error, made the following 
points : 

1. Neither a duly certified transcript of a deed, nor the 
book in which the clerk of a county court records the deed, 
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is admissible evidence, unlessa sufficient reason is shown for 
the non-production of the original, and the execution of the 
original is first proved. [Smith v. Armistead’s ex’rs, 7 Ala. 
Rep. 698; Petty v. Walker, at the present term, by Judge 
Goldthwaite ; Beall v. Dearing, 7 Ala. Rep. 424; Parkins v. 
Cobbett, 1 Car. & Payne, 282.} 

2. Norcan an answer in chancery of the adverse party, be 
admitted to prove either the contents or execution of a deed, 
without first shewing the existence of the original, and a suf- 
ficient reason for not producing the original. The answer 
in chancery is no higher proof than the mere declarations of 
the party. ([Julian, et al. v. Reynolds, et al. 8 Ala. Rep. 
680, 684; Patrick & Smith v. Morgan, 7 Ala. Rep. 185.] 

3. If written evidence be by the court improperly suffered 
to go to the jury, to prove a material fact, and competent evi- 
dence conclusively proving the same fact, be afterwards of- 
fered and received, the error of admitting the improper evi- 
dence is notcured. [Whitman & Hubbard v. Farmer’s Bank 
of Chattahoochie, 8 Porter, 258.] 

A. A contract for the sale of lands and negroes, upon which 
the purchaser had paid a part of the pnrchase money, cannot 
be rescinded by the seller, even for fraud, without areturn or 
an offer to return the purchase money so received hy him. 
[Norton v. Young, 3 Greenl. Rep. 30 ; Kimball v. Cunning- 
ham, 4 Mass. Rep. 502; Connor v. Henderson, 15 Mass. R. 
319; Seaver v. Dingley, 4 Greenl. Rep. 306; Junkins v. 
Simpson, 14 Maine Rep. 364 ; Chitty on Contracts, 276 to 
278; Blanchard & Peake v. Stone, 15 Vt. Rep. 271; Burton 
v. Stewent, 3 Wend. 236. ] 

5. Such a contract cannot be — for fraud, if cir- 
cumstances are so altered by a part execution, that the par- 
ties cannot be placed in statuo quo ; for if it be rescinded at 
all, it must be rescinded in toto. [Potter v. Titcomb, 22 
Maine Rep. 300 ; Barnett v. Stanton & Pollard, 2 Ala. Rep. 
181; Chitty on Con. 276, 277.] 

6. Such a contract cannot be rescinded, unless the seller, 
within a reasonable time, returns, or offers to return, what he 
has received under it. And from March or April until July, 
was too long in this case. [Thomas v. Todd, 6 Hill’s Rep. 
340; Barnett v. Stanton § Pollard, 2 Ala. Rep. 195; Law- 
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rence v. Dale, et al. 3 Johns. Ch. Rep. 23 ; McNevins, et al. 
v. Livingston, et al. 17 Johns. Rep. 437.] 

7. Having once been entitled to rescind the contract, if the 
party afterwards do any act which amounts to an admission 
of the contract, or negotiates about it, he cannot rescind it. 
Even a discovery of a new ingredient or incident in the same 
fraud, will not revive the right to rescind. [Campbell v. 
Fleming, et al., 1 Adolphus & Ellis, 40; Brimley v. ‘Tibbetts, 
7 Greenl. Rep. 70 ; Burton v. Stewart, 3 Wend. Rep. 226 ; 
Kimball v. Cunningham, 4 Mass. Rep. 502.] 














Bowpon and Morais, contra.—1. The loss of the trust deed 
was sufficiently established to permit secondary evidence of 
itscontents. Its execution was also proved by the admission 
of plaintiff in error. [Jones, et al. v. Scott, 2 Ala. R. 58; 
5 Ala. Rep. 435; 6 Ala. 589; Phillips’ Dig. 264, $ 71.[ 

2. The auswer of plaintiff in error was proper evidence a- 
gainst him, and also so much of the bill as was necessary te 
explain the answer. [McGowan and wife v. Young, 2 Stew. 
276.] 

3. The registered copy of the deed of trust was competent 
evidence—the loss of the original being shown. It was im- 
portant for the defendant in error to show that the trust deed 
under which he claimed had been duly registered. [1 Phil. 
Kv. 218; Clay’s Dig. 255, § 5.] 

4, Both charges requested were rightfully refused ; as they 
raise an immaterial question as to the rescision of the contract; 
whereas under the evidence, the real question is, whether the 
contract was so far completed on the part of Adams as to 
vest the right of property in him. 

A charge, or refusal to charge, is construed with reference 
to the evidence, and this court will not reverse, if the charge 
refused is either abstract or inapplicable under the proof, or if 
no injury has been sustained. [Sheffield & Co. v. Parmlee, 
8 Ala. Rep. 894; Clay’s Dig. 124, § 1; Hughes v. Parker, 
1 Porter, 144; The Mayor, &c. v. Emanuel & Gaines, 9 Por- 
ter, 493.] 

5. “If a party is not entitled to a charge, as requested, the 
court may refuse it, and is not bound to modify or reform it.” 
[Rives & Mather v. McLoskey § Hagan, 5 S. & P. 221.] 
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~ The first charge asked assumes, improperly, that Shelby 
in a month after it was made, received a mortgage on the 
property sued for. ‘There is no evidence of that assertion. 

The court also properly refused that charge, because it is 
argumentative, and asks the court to pass on matters of fuct, 
properly cognizable by the jury. [Marston v. Baldwin, 17 
Mass. 606 and 611; Gurly v. Gettysburg Bank, 7 Sergt. & 
Rawle, 324; 1 Starkie’s Ev. 420, 424, sec. xxxiv.] 

6. The second charge was properly refused, as the subject 
matter of it did not arise out of the evidence. 

Without regard to a rescission, the plaintiff below (who 
was the vendor,) was entitled to recover, upon showing that 
the vendee was to execute and acknowledge a mortgage on all 
the property, before the completion of the contract: and this, 
notwithstanding a part of the purchase money may have been 
paid. ‘ Until the mortgage was made, the title remained in 
the vendor as against the vendee, and he might sue without 
gaying back the amount received. [Vaughn v. Wood, 5 Ala. 
Rep. 304; Story on Con. 314, § 500; Ib. 317, $508; Cut- 
water v. Dodge, 7 Cowen, 85; Rappelye v. Mackie, 6 Cow- 
en, 250; Marston v. Baldwin, 17 Mass. Rep. 606 ; Whit- 
mill v. Vincent, 4 Pick. 449; Billingslea v. Magee, 3 Ala. R. 
679; Bennett v. Sims, Rice’s Rep. 421; 2 Kent’s Comm. 
391.] 

7. The title papers were left with N. Cook as escrows, 
and got from him by a fraud ; which deprives them of any 
force. 














ORMOND, J.—The sufficiency of the preliminary proof 
by the plaintiff, to authorize secondary evidence of the con- 
tents of the lost deed, though argued here, does not appear 
to have been distinctly raised in the court below. But con- 
sidering the point as duly raised upon the record, we think it 
was sufficient. The objections here made are, that Cook 
should have been examined as a witness, and that the exe- 
cution of the deed should have been proved. 

The testimony was, that the deed was left by the plaintiff, 
in his pocket book, in the law office of N. Cook, where he 
kept some of his papers, and that he and Cook had searched 
for it. It does not appear from this testimony, that Cook 
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had the custody of this paper, it was left in his office as a 
place of deposit, in the pocket book of the plaintiff, and it is 
not shown that Cook had any knowledge that the deed was 
even inhis office. It is certainly true, that the evidence of 
the person in whose custody the lost instrument was last 
known to be, must be adduced, but the fact that the pocket 
book containing the deed, was left in Mr. Cook’s office, does 
not prove that he had the custody or possession of the deed. 
As to proof of the execution of the deed before giving secon- 
dary evidence of its contents, no such objection was made in 
the court below, and cannot therefore be made here. 

As this was an instrument required by law to be recorded, 
and was in fact recorded—no presumption can arise, that the 
original was withheld for an improper purpose. [Jones v. 
Scott, 2 Ala. Rep. 58.] And in sucha case much less stringent 
evidence will be required of the loss of the original, as there 
is no inducement whatever for withholding it. In our judg- 
ment, the preliminary proof was amply sufficient. 

The objection to the answer in chancery is understood to 
be, that the execution of a deed cannot be proved by the ad- 
missions of the obligor. 'The deed in this case was made by 
one Holly, and the answer of the defendant admits that the copy 
exhibited with the bill was correct. If it had been his own 
deed, his answer would have been sufficient to prove its con- 
tents, the original being lost, and there being no subscribing 
Witness to it. But being the deed of another person, as a- 
gainst himself, in such case as this, he certainly could admit 
both the contents and the execution of the deed, and this was 
the effect of his answer. The offer in evidence of the regis- 
try of the deed was entirely proper, though wholly unneces- 
sary. 

We come to the consideration of the charges of the court. 

From the testimony it appears, that about the 16th March, 
1844, the plaintiff agreed to sell the defendant a tract of land, 
and nine slaves. ‘The terms of the contract were, that $560 
was to be paid down, and the residue in three annual instal- 
ments, out of which certain debts due by one Holly, to the 
defendant, were to be paid. 'To secure the performance of 
this contract, the defendant agreed to execute a mortgage on 
the nine slaves. The money was paid to the plaintiff, and 
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night having arrived, the parties separated, the plaintiff leav- 
ing with N. Cook, Esq. a bill of sale for the slaves, and a 
deed for the land, to be delivered to the defendant on his ex- 
ecuting the mortgage according to the agreement. 

That night, the defendant applied to the plaintiff to leave 
two of the slaves out of the mortgage, but he refused to do 
so, and said the contract was at an end, if he insisted on it. 
The next day the defendant returned to Cook and represent- 
ed to him, that the plaintiff had agreed to leave two of the 
slaves out of the mortgage—the_ mortgage was accordingly 
executed on seven of the slaves, and the deed and bill of sale 
delivered up to the defendant. In about a month, the mort- 
gage came to the hands of the plaintiff, who sent it to an agent 
to be presented to the defendant for his acknowledgement, so 
that it might be recorded. He declined acknowledgiig it, 
except on certain conditions. In July afterwards, the plain- 
tiff in person, proposed to defendant, to acknowledge the 
mortgage, so that it might be recorded, and in that event of- 
fered “‘to make it his contract,” and gave him one day to 
consider of it. Defendant declined doing so, but upon cer- 
tain conditions which he proposed, and to which the plain- 
tiff refused to accede. 

Both of the charges asked for, assume, that a contract had 
been consummated between the parties, but which the fraud 
of the defendant authorized the plaintiff to rescind. The 
first asserts, that the plaintiff slept too long upon his rights 
to be entitled to arescission. The second, that he could not 
rescind without an offer to return the money he had receiv- 
ed upon the contract. 

However true these propositions may be, as abstract legal 
questions, they have no application to this case, as disclosed 
by the testimony. The receipt by the plaintiff of the $560, 
did not consummate the contract ; its consummation depend- 
ed upon the execution of the mortgage by the defendant upon 
the nine slaves, and upon this condition only, was the defend- 
ant to rceive from Cook the evidence of title to the proper- 
ty, as is explicitly stated by Cook in his deposition. Such 
being the contract of the parties, it cannot be varied by the 
fraud of the defendent in getting possession of the property. 
Nor can the rights of the plaintiff be affected by his subse~ 
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quent gratuitous offer, to execute the contract, if the defend- 
ant would acknowledge the mortgage on seven, instead of 
nine of the slaves. This was not, as is erroneously supposed, 
an offer to rescind a contract previously made, but it wasa 
proposition to make a new contract, which offer was accom- 
panied by a protestation, that the defendant had not complied 
with the terms upon which he was to be let into posssession 
of the land and slaves Considered, as in truth it was, an 
offer to make a new contract, instead of a proposal to rescind 
one previously made, it is obvious time is unimportant, and 
upon the refusal of the defendant to comply with the terms 
offered, each party was remitted to his original rights; the 
defendant to the money in the plaintiff’s hands, and the plain- 
tiff to the land and slaves, which the defendant had fraudu- 
lently got possession of. . 

From this view it follows, that the court correctly refused 
the charges asked for, and its judgment is therefore af- 
firmed. 





J. & W. B. HOGAN, er av. v. THE BRANCH BANK 
AT DECATUR. 


1. Where an answer in chancery is verified by the respondent upon oath, 
administered by a notary public, as shown by his notarial certificate, and 
is received without exception in the primary court, an objection to the 
competency of a notary to administer an oath in such case, will not be en- 
tertained on appeal. 

2. The answer of a corporation, under its seal, is something more than plead- 
ing, and where it negatives the bill, warrants the dissolution of an injunc- 
tion. [Coturer, C. J., dissenting, was inclined to think that an attesta- 
tion under the common seal was essential to the authenticity of the an- 
swer, where a discovery was not specially sought from the officers, agents, 
&c., of the corporation; but when an answer is thus authenticated, the 
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President, &c. may verify it by his own oath, and then if responsive it will 
be entitled to the force of evidence. 

3. Where the allegations of the bill are made upon information and belief, 
an injunction granted thereon will be dissolved, if they are denied by the 
answer in the same manner ; especially if it does not appear that the com- 
plainant enjoyed superior means of acquiring information. . 





Appeal from the Court of Chancery sitting in Morgan 
county. 


Tue plaintiffs in error filed their bill, setting forth that the 
Messrs. Hogan, as principals, and 8. Meredith and T. Skidmore, 
as their sureties, on the 28th May, 1841, made and negitiat- 
ed their promissory note to the defendant, for the sum of 
$7,000; which has been reduced by payments to $4,050. 
For this balance, a suit is pending in favor of the defendant, 
in the circuit court of Morgan. 

Complainants alledge, that this latter sum has been extin- 
guished in equity, by the following transactions, viz: On 
the 28th August, 1838, A. S. Christian leased to James H. 
Bradfute by the the description of James H. Bradfute & 
Co., about sixty acres of land, (particularly described, ) ly- 
ing near Tuscumbia, at four dollars per acre for four years, 
commencing on the first day of January, 1838, and ending 
with 1841; Bradfute & Co. were, if they thought proper, to 
renew the lease, for the term of five years after its determi- 
nation. 

It was understood by the lessor and lessees, that the latter 
should keey a race track on the land during the term—erect 
temporary stages, booths, and such other improvements as 
are usual at such places. Ifthe lease shall not be renewed, 
or the track continue to be kept open after its expiration, 
then the lessor shall pay what may be the value of the lum- 
ber—to be estimated by disinterested men. But if the truck 
shall be continued, then the lessor shall pay what may be 
the value of the improvements, to be used as originally in- 
tended—to be ascertained in the same manner. 

In the early part of the leasehold term, the lessor gave a 
lien to the defendant on the premises, to secure the payment 
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of pre-existing debts. During the continuance of the lease, a 
sale of the premises was made under the lien, and the defend- 
ant became the purchaser. It was agreed between the de- 
fendant, that the latter should stand in said Christian’s shoes, 
or in other words, that the Branch Bank was to have the ben- 
efit, and bear the burdens of said agreement. Under this a- 
ereement, the defendant has received the rents of Bradfute 
& Co. 

Under the lease, Bradfute & Co. erected extensive im- 
provements on the land; kept the race track open during the 
continuance of the lease. And it has been since kept open 
by the defendant or its agents. 

On the 1ith April, 1840, James H. Bradfute made a deed 
of trust, by which he conveyed to E. D. 'Towns, with other 
property, all his right and interest in the leased premises, with 
the profits and privileges appertaining thereto, in trust, to se- 
cure the payment of certain debts due the Messrs. Hogan, in- 
dividually and as partners. Default being made in the pay- 
ment of the debts provided for, a sale was duly made un- 
der this deed by the trustee ; at which the Messrs Hogan be- 
came the purchasers of the premises, for the sum of five hun- 
dred dollars. 

It is alledged that the defendant upon the expiration of the 
lease, had taken possession of the land, and leased the premi- 
ses as a public race track. Shortly thereafter, the Messrs. 
Hogan informed the defendant, that they desired the im- 
provements to be valued, as contemplated by the lease, and 
desired that it should appoint some one or more persons for 
that purpose. ‘The Messrs. Hagan proposed the names of 
three disinterested persons, and that they should make the 
valuation on the race track, on the 27th August, 1842. The 
defendant was accordingly notified, unless it co-operated, 
the individuals designated, or others, would on the day nam- 
ed proceed to make the valuation. ‘The improvements were 
valued at $4,000, and the defendant had notice; but has 
failed and refused to pay the same, or otherwise account for 
it to the defendant or Christian. 

The bill alledges, that Christian has been discharged as a 
bankrupt. by the district court of the United States, for the 
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northern district of Alabama, so that the Messrs Hogan can- 
not enforce their claim against him. 

Thereupon the complainants offering to pay whatever bal- 
ance may be due to the defendant, pray that am account may 
be taken of the value of the improvements, and that to that: 
extent, the defendant be enjoined, &c., &c.; and such other 
relief as may be equitable be granted. 

The defendant answered the bill, denying that it made any 
agreement with Christian, or the Messrs. Hogan, as alledged 
therein, or that it is under an obligation of any description, 
to pay for the improvements made upon the race track. 

It is admitted that Christian made a deed of trust for the 
benefit of the defendant, on the 12th Sept. 1838, for the tract 
of land of which the leased premises are a part. That this 





.land and other property embraced, were sold pursuant to its 


provisions, on the 24th October, 1840, at which sale the de- 
fendant became the purchaser. 

Defendant affirms that Bradfute & Co. enjoyed their lease 
until its expiration, and never applied to renew the same. 
Denies that it ever received any portion of the rents which 
the lessee stipulated to pay; but these were transferred to 
other creditors of the lessor, and are understood not to have 
been paid off and discharged. 

The leased premises have never been occupied as a race 
track by the defendant’s permission, since its right to the pos- 
session accrued; insists that the valuation of the improve- 
ments were made under an erroneous impression, and the 
value assessed was most unreasonable and unjust, not obliga 
tory upon the defendant, and consequently it has not paid it. 

The answer was subscribed by the president of the bank, 
and the seal of the corporation affixed: it was also verified 
by the oath of the president taken before a notary public, and 
attested by his notarial seal. Upon the coming in of the an- 
swer, the defendant prayed that the injunction might be dis- 
solved, and a motion to this effect was accordingly submitted 
in vacation. The chancellor was of opinion that the equity 
of the bill had been fully denied, and ordered that the injunc- 
tion stand dissolved, the bill be retained as an original, and 
that the usual refunding bond be executed. 
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S. Parsons, for the plaintiffs in error, insisted—that the 
agreement between defendant and Christian, made the for- 
mer liable to pay to the Messrs. Hogan the value of the im- 
provements, and that they might well make it a set-off in 
equity, in aid of their sureties. [3 Ves. jr. Rep. 248; 11 Id. 
24; 12 Id. 346; 18 Id. 233; 6 J. J. Marsh. Rep. 502; 6 
Paige’s Rep. 56 to 60; 7 Porter’s Rep. 549; 4 Ala. Rep. 
721.] Further, a notary public has no authority to admin- 
ister an oath, consequently the verification of the answer in 
the present case, can impart no additional force to it ; and if it 
does, the president of the bank does not profess to have a per- 
sonal knowledge of the facts which the answer sets forth. 








D. C. Humpureys, for the defendant in error, insisted that 
the equity of the bill, if it really had any, wasentirely denied 
by the answer. That the answer was responsive, and regu- 
larly verified by an oath administered before a notary; but 
if a notary was not authorised to administer an oath in such 
case, then it was insisted, that the answer was sufficient— 
being under the corporate seal. [7 Ala. Rep. 539; Story’s 
Eq. Plead. 671.] 


COLLIER, C. J.—We will not stop to inquire whether a 
notary public is authorized to administer an oath where it is 
necessary thus to verify a paper which is to be made part of 
the proceedings in a cause. It may however be remarked 
that we have a statute which authorises a notary to admin- 
ister oaths and affirmations according to law, in all matters 
belonging or incident to their notarial office ; to receive proof 
of all instruments of writing relating to commerce, or navi- 
gation, and such other writings as are commonly proved or 
acknowledged before notaties within the United States, 
[Kirksey v. Bates, 7 Porter’s Rep. 529.] No objection was 
taken to the bill for the want of verification, and as it appear- 
ed from the attestation of the notary that it had been sworn 
to, the complainant must be held to have waived any objec- 
tion on this ground. Our practice requires that such matters 
should be excepted to in the primary court, and cannot be 
raised for the first time on appeal. . 

62 
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~ ‘The answer of the defendant would doubtless have been 
regular, if it had merely been attested by its corporate seal, 
but its effect as evidence would, according to some of the de- 
cisions, have been less potent. In Haight v. The Proprie- 
tors of the Morris Aqueduct, [4 Wash. C. C. Rep. 601,] the 
question was, whether such an answer, when it denies the 
equity of the bill, is not sufficient to prevent the granting of 
an injunction, or to dissolve one already granted. No autho- 
rities were cited, yet Mr. Justice Washington was “strongly 
of opinion upon principle, that such an answer is sufficient to 
produce either of the consequences which have been men- 
tioned. ‘The corporate body is called upon, and is compella- 
ble to answer all the allegations of tbe bill, but can do so un- 
der no higher sanction than its common seal.” He adds, 
that if the answer of a corporation denying the equity of the 
bill, cannot avail the defendant as an answer under oath 
would, to dissolve an injunction, then the dispensation ex- 
tended to a corporation would make its situation more disad- 
vantageous than that of other defendants, whose answers 
cannot be received otherwise than upon oath. 

In the Fulton Bank v. New-York and Sharon Canal Co., 
et al., 1 Paige’s Rep. 311, it was decided that an injunction 
against a corporation cannot be dissolved on bill and answer, 
unless the answer is duly verified by the oath of some of the 
individual members who are acquainted with the facts stated 
therein, corporations answering under their common seal 
without oath, it was said were “ at liberty to deny every thing 
contained in the bill, whether true or false. Neither can any 
discovery be compelled, except through the medium of their 
agents and officers, and making them parties, defendants. 
But no dissolution of the injunction can be obtained upon the 
answer of a corporation which is not duly verified by the oath 
of some officer of the corporation, or other person who is ac- 
quainted with the facts therein. There can be no hardship 
in this rule as applied to corporations, as it only puts them in 
the same situation with other parties.”” The chancellor fur- 
ther said, “if the agents of the institution under whose di- 
rection the answer is put in, are acquainted with the facts, 
so as to justify a positive denial inthe answer, they can veri- 
fy its truth-by a positive affidavit ; and if none of the officers 
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are acquainted with the facts, their information and belief can 
have no greater effect than that of ordinary defendants, how- 
ever positive the answer in the denial may be.” To the 
same effect is 6 Paige’s Rep. 311. And it is intimated in no 
dubious terms by the supreme court of the United States, that 
the case cited from 4 Washington cannot be supported. [5 
Peters’ Rep. 111.] 

My brethren are of opinion that the answer of a corpora- 
tion under its seal, is something more than pleading, and 
where it negatives the bill, warrants the dissolution of an 
injunction. I prefer to adopt the reasoning of the court in 7 
Paige, and the dictum in 5 Peters. My researches furnish no 
case in which the answer of a corporation has been received, 
without the attestation of its common seal, and this I incline 
to think is necessary to its authenticity, where a discovery 
is not specially sought from its officers, agents, &c. But 
when an answer is thus authenticated, [can discover no ob- 
jection to permitting the president, &c. to verify it by his 
ownoath ; and when this is done, but not otherwise, accord 
to it the force of evidence. 

According to the views both of my brethren and myself, 
the answer is made in such form as warrants a dissolution of 
the injunctiou, if it is sufficiently responsive to the bill; and 
to this question we now address ourselves. There can be no 
question but the answer denies every allegation of the bill, of 
which any equity may be predicated. The bill makes its 
statements in positive terms, and the answer is equally expli- 
cit ; but the oath of the party verifying affirms it to be true 
according to his “ best information and belief.” Neither of 
the complainsnts profess to have been present when the 
transactions took place between Christian and the defendant, 
and the reasonable inference is that they were not ; but al- 
ledge them from information and belief. This conclusion is 
strengthened by the remark that if the defendant’s undertak- 
ing to stand “in the shoes of Christian,” “ was not made by 
the directions of the said Branch Bank, it was made by the 
authorized agents or trustees of said Branch Bank, as it well 
knows.” We think it altogether clear then, that the material 
facts of the bill cannot be understood to have been stated on 
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the complainant’s knowledge ; and the bill cannot be regard- 
ed as more positive in its terms than the answer, and so far 
as it charges an agreement by the defendant to perform the co- 
venants of Christian with Bradfute, is sufficiently denied by 
the answer. ‘This being so, no reason is perceived why the 
injunction should not be dissolved. It will not be pretended 
that the defendant, by purchasing the fee of the land, became 
chargeable with the personal engagement of Christian to pay 
for improvements during the lease to Bradfute. 

If the other matters stated in the bill formed a distinct and 
independent ground of equity, as it respects the defendant, we 
should perhaps conclude that these too, have been entirely 
swept away by the answer. 

We have but to add, that the order dissolving the injunc- 
tion, is affirmed. 





GOLDTHWAITE, J-—My view of the practice, when a 
carporation is required to answer, is, that the difficulty of get- 
ting at a proper discovery, allows the particular officer of the 
corporation, charged with knowledge of the fact, or with act- 
ing for the corporation, to be made a party ; and in such a 
case, his answer determines the continuance of remedial pro- 
cess. When this peculiar practice is not conformed to, but 
the answer is sought from the corporation, the answer has the 
same effect as the answer by an individual. It is said the 
peculiar reason for making the officer a party must be set out 
in the bill, and if otherwise, it is ground for demurrer, as in 
ordinary cases a mere witness cannot be madea party. [See 
Story’s Equity Plead. | 
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{. Where a tenant, under an agreement to pay an annual sum for rent, holds 
over without any new agreement, a continuance of the tenancy will be 
presumed and the obligation to pay rent will be inferred. 

2, Under our statute authorizing administrators, &c. to rent the real estate 
of decedent, they are authorized to receive rent accruing after the death of 
the intestate, on a lease made in his lifetime, as he, if living, could recover 
for use and occupation. 

3. An administrator may join with the heir in a bill for partition, as under the 
statute referred to, he has the afithority to lease the estate when divided. 

4, Ina bill for a partition, when the co-owners admit the title of each other, 
by leases between them, the derivation’of title need not be stated, as where 
the defendant owner leases two thirds, leases the otherthird from the com- 
plainants, 


Writ of Error to the Court of Chancery forth the 28th Dis- 
trict. 


Tuts bill is by Harkins, Brahan, and the administrator, the 
widow and heirs at law, of one Suffrance against Pope, and 
the heirs at law of his deceased wife, 

It charges, that in the lifetime of Suffrance, he, with Bra 
han and Harkins, were the owners of one third of the Eagle 
Hotel inthe town of Florence, in this State, and that Pope 
owned one third in his own right, and another in trust for 
the heirs at law of his wife. The ownership of Harkins, &c, 
commenced on the 27th of July, 1839, under a conveyance 
to them, by one Posey, as trustee, constituted by adeed exe- 
cuted by one Pearsoll. At that time Pope was in possession, 
and used the property as a hotel. After the conveyance to 
them, Harkins, &c. leased their third to Pope, at $333 1-3 
for the year 1840, and executed his note, which was paid, 
with the exception of some thirty or forty dollars. After the 
expiration of that year, Pope held the property without any 
express contract, but the complainants understood, from his 
holding over, without giving them notice on the Ist January, 
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1841, that the rent would be the same, and they assented to 
his having the use of their third at that rate. Pope occupied 
the premises for nearly all the year 1841, but towards its 
close, on the 26th December, the hotel was destroyed by 
fire. The bill charges from these facts, that Pope owes the 
complainants one full year’s rent, and the unpaid balance due 
for the other year. 

The bill then sets out, that Pope, notwithstanding his ad- 
mission of the right of the complainants to one third part of 
the premises, on the 28th September, 1841, entered into an 
agreement with one Pearsoll, to lease him the whole of the 
property for a term of four years, to commence from the Ist 
January then next, for $4,500; agreeing to lease at the same 
time a part of the furniture of the hotel, and another house 
and lot for the same consideration. ‘This sum of $4,500 was 
fully paid by Pearsoll to Pope, not in money, but in real es- 
tate, estimated by the parties at that sum. ‘This property is 
described in the bill, which charges, ‘it was conveyed by 
Pearsoll to Pope, and that the furniture, and other lot leased, 
were of inconsiderable yearly value. 

After the destruction of the building by fire, Pope paid 
Pearsoll $700 as the consideration for rescinding the contract 
of lease before mentioned, and retained all the property re- 
ceived from him. 

The bill charges, that the complainants are equitably enti- 
tled to a division of the property received from Pearsoll, as 
they are willing to consent to ratify the contract of Pope, 
and to contribute to what has been expended by him. It al- 
so charges that this property, as well as that of the hotel, can- 
not be fairly and equitably divided among the several owners, 
and therefore the complainants pray that the same’may be 
sold, and the proceeds distributed between the different 
owners, according to the respective interest of each. There 
is also a prayer that the rights of the complainants may be 
established to the property received from Pearsoll, and the 
extent of that interest, and that an account may be taken be- 
tween the parties, with respect to the matter of rent, as well 
that due to the complainants for the hotel, as the property 
received from Pearsoll. 

Pope answered the bill, appending thereto a demurrer for 
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the following causes, to wit: 1. Because the complainants 
do not, by their bill, show they have any right or title toa 
discovery and account. 2. Because they do not show they 
have atitle to the hotel or any portion of it, which entitles 
them to account, &c. for the rents, or to a partition. 3. Be- 
cause it is shown by the bill, the complainants did not assent 
to the defendant’s transactions with Pearsoll, but disputed the 
same by claiming a present interest in the hotel lot, and ask- 
ing a decree for its partition. 4. Because the complainants 
do not offer to contribute to the payment of what the defend- 
ant necessarily expended in the Pearsoll transaction. 5. Be- 
cause of a misjoinder of parties complainant—no interest 
being shown by the bill, to be vested in the adminis- 
trator of Suffrance. 6. Because there is no equity in the 
bill. 

The defendent, Pope, also pleaded, that the administrator 
of Suffrance was improperly joined as a party, inasmuch as 
Suffrance died on the .... day of September, 1840, and his 
administrator did not qualify until the 17th of October of that 
year. That by the agreement to lease the one third of Har- 
kins, Brahan and Suffrance, the rent for the year 1840, was 
not due until the Ist January 1841. By reason whereof no 
part of the rent for the year 1840, did, or could accrue to the 
said administrator. 

The chancellor overruled the second, third, and fourth 
grounds of demurrer, but sustained the first and fifth, as well 
as the plea. He gave no judgment on the sixth ground of 
demurrer, as that was not argued. He also considered it too 
late to amend after depositions taken, and therefore refused 
the complainant leave to amend, by striking out the name 
of the administrator, and dismissed the bill, without preju- 
dice. 

This decree is now assigned as error. 


S. Parsons, for the plaintiffs in error made the following 
points : 

1. The administrator of Suffrance was a proper party. 
The statutes authorize him to rent the real estate, and under 
certain circumstances to sell it. [Clay’s Dig. 199, ¢ 36 ; 229, 
§) 44-5-6; Philips v. Gray, 1 Ala. 226.] Being entitled to 
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the rents, he is a proper party to a bill for their recovery. 
[Allnet on Partition, 92.] 

2. The heirs are properly joined with him, as they have 
the ultimate interest. [Brinkerhoff v. Brown, 6 Johns. C. R. 
139; Fellows v. Fellows, 4 Cowen. 682.] All persons legal- 
ly or equitably interested, are proper parties, as the court will 
not act by halves, but adjust the matters fully between all 
concerned. [Story’s Eq. Pl. $$ 72-3-4-5, 137-8; 2 Paige, 
278; Knight v. Knight, 3 P. Wms. 331; Hitchcock v. U.S. 
Bank, 7 Ala. Rep. 442.] 

3. If however, the administrator is improperly joined the 
court should have permitted the bill to be amended. [1 Stew. 
566 ;S. C. 8 Porter, 273; Alwyn v. Pray, 2 Y. & J. 518; 
Mosley v. Hawke, Ib. 520; 15 Law Jour. 87; Story’s Pl. 
A417, n. 2; Ib. 679, § 885.] Amendment of parties may be 
made at any time. [Sto. Eq. P. § 887; Cooper’s Eq. 333 ; 
Milford, 325 ; 2 P. Wms. 300.] 

A. The admission of title, by leasing the one third, render- 
ed it unnecessary to state the title of the complainants. [Phi- 
lips v. Robinson, 1 Hayw. 154;8. C. 5 Ib. 101; Rogers v. 
Walker, 4 Ib. 205; 5 Yerg. 217; Wilsonv. Smith, Ib. 379; 
2Ib. 249; Warren v. Pope, 4 Verm. 290; Smith’s Prac. 293 
to 300; 3 Ark. 370; Clay’s Dig. 351, § 27; 1 Sim. 500; 1 
M. & C. 433.] 

5. The holding over is acontinuation of the tenancy, un- 
less formally discontinued. [Wilson v. Smith, 5 Yerg. 379; 
Adams on Eq. 107; Doe v. Stinnet, 2 Esp. 717 ; 4 John 150; 
Doe v. Bell, 5 Term, 471; 6 Am. Com. L. 386.] 

6. The complainants are entitled to share in all of Pope’s 
gains. [Oliverv. Pratt, 3 Howard, 333.] 

7. The court can collect from the entire bill, that Suf- 
france died some time after the acquisition of title, in 1839, 
and the commencement of 1841, as the bill avers, the com- 
plainants then assented to continuing the tenancy. Besides 
this, the bill alleges in general terms, that Simpson is the 
adminisirator ; as such, he succeeds to all the promises made 
to the intestate. This is sufficiently specific until the ac- 
count is taken. 


L. P. Waker, contra, insisted— 
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1. The bill is demurrable, because it discloses no interest 
whatever in the administrator of Suffrance. [Story’s Eq. P. 
203; 9 Porter,697; 2 Ala. Rep. 406; Edwards on Parties, 
229, § 15; 3 Paige 336.] The averment that the rent ac- 
crued in the intestate’s lifetime, is necessary to give an inter- 
est to the administrator ; that which accrued afterwards goes 
totheheir. [1 P. Wms. 178; 2 Black. 43, note 29; 3 Kent, 
463; Toller on Ex. 176 to 178; 1 Saund. 287, n. 17.] The 
statutes referred to on the other side, do not change this rule 
—they merely create a power to rent, but it is not pretended 
such power was exercised here. 

2. Another objection to the bill is, that the character of 
the title by which the complainants hold, is not set out. In 
bills for partition, the complainant generally must set out 
not only his own title, but also that of the defendants. [Sto. 
Kq. Pl. $$ 258, 242, 255; 1 Madd. Ch. 244. Jeremy Eq. 
505; Eq. Drafts, 298, and notes.] The title shown in the 
bill, is only the execution of a power, but not the grounds on 
which that execution is made. The deed conveying the 
power is the title, and not the one executing it. [4 Kent, 
437; Theob. on P. S. 249; 1 Pick. 317; Story on Agen- 
cy. 69.] 

3. The place where Suffrance died should also be stated, 
that it might appear that letters of -administration were pro- 
perly granted. [Story Eq. Pl. 216; Mitford, 155.] 

4, The bill presents inconsistent claims, when the attempt 
is made to divide what Pope received, and also to divide 
what Pope leased. [2 Story Eq. 507; 1 John. Ch. 566; 20 
John. 441.] 

5. After depositions taken it is toolate toamend. [65 Ala. 
550; 3 Ib. 170.] 


GOLDTHWAITE, J.—1. In the mode this case is put be- 
fore the court, it seems somewhat complicated, and our first 
object will be to ascertain precisely the purpose to be reach- 
ed by the bill. It appears, as between the parties themselves, 
the title of the defendant, Pepe, to two thirds, and that of 
Harkins, Brahan and Suffrance to one third of the hotel, was 
admitted, and the former leased from the latter, during the 
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lifetime of Suffrance, their portion, at a specific rent, for the 
year 1840, and held possession after the expiration of that 
year, without any new agreement for rent, until the building 
was destroyed, towards the close of the year 1841. A por- 
tion of the rent for the first year, and the whole of that for 
the second being unpaid, the first question which arises is, 
whether the defendant, Pope, is liable to pay rent for the se- 
cond year, according to the agreement for the first? And the 
second is, whether the portion coming to Suffrance goes to 
his administrators or to his heirs? ~ 

The common law idea, that rent is only due when there 
is a demise, has long since been changed, both in England 
and this country by statutes authorizing recoveries for use 
and occupation. Our statute uses the terms reasonable satis- 
faction, (Dig. 505, § 1,) but is presumed to be not materially 
different from other States. In New York, the decisions are 
uniform, that where there is alease for acertain annual rent, 
and the tenant holds over without any new agreement as to 
the rent, the law implies that he holds from year to year, at 
the original rent. [Abut v. Abut, 15 John. 505; Everteen 
v. Sawyer, 2 Wend. 507.] It is not essential to declare in this 
cause, whether the agreement to pay the same amount of 
rent will be presumed, but the cases cited are conclusive, that 
under such circumstances, a continuance of the tenancy, and 
the obligation to pay rent may be inferred. 

2. In regard to the second question, it is urged, our statute 
which authorizes administrators and executors to rent, at pub- 
lic outcry, the real estate of any decedent, until the final set- 
tlement of the estate, (Dig. 199, § 36,) is merely the creation 
of a power, and does not change the course of descent. The 
object of this statute seems to be to give the administrator 
the power to rent the real estate of which the decedent died 
possessed, and in our judgment it would be a most unreason- 
able construction to confine the recovery of rent by an ad- 
ministrator, to those cases only in which he exercises the 
power. It cannot be supposed the legislature intended, as 
between a former tenant and the administrator, that the lat- 
ter should either have no power to evict or recover rent. [In 
Philips v. Gray, 1 Ala. Rep. 226, although we held this act 
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had no retrospective operation, we considered it as giving 
the right to the administrator to maintain an action to regain 
or recover the possession of his intestate, as without this pos- 
session there could be no renting. As between the adminis- 
trator and the heir, it may be possible the latter is not res- 
ponsible for rents received, or damages, until the power is 
exercised, on the principle, that in law he isthe owner, and may 
lawfully expend the usufruct, until advised of the necessity 
to apply it otherwise, but none of these reasons have applica- 
tion to tenants holding over. So too it can scarcely be ques- 
tioned, if the decedent, during his lifetime had leased the es- 
tate for a term of years, not expired at his death, the adminis- 
trator, after notice, would be entitled to the rents in _prefer- 
ence to the heir. It is impossible to suppose the absurdity, 
that the heir should have the rents, when the reversion in the 
land might, under other statutes, be sold by the administra- 
tor. We will not, however, undertake to determine in ad- 
vance the many questions which must arise under this sta- 
tute. It is sufficient to say, in this particular case, that as 
the landlord himself, if living, might havea recovery for use 
and occupation, this right passes to, and may be enforced by 
his administrator. Whether the tenant might not be excus- 
ed, by paying the rent, after it accrued, to the heir, in the 
absence of notice from the executor is a matter which we no- 
tice now, only to show it is not determined. 

What we have said, disposes of so much of the bill as con- 
cerns the rents, and shows, that in thisconnection the admin- 
istrator is a proper party, whether the rents accrued before or 
after the death of the intestate. 

3. The remaining portion of the bill,. is that which relates 
to the division or sale of the hotel lot, and the property ac- 
quired by Pope from Pearsoll, in payment of the agreement 
for the lease to be given to him for five years. Considered 
as a bill for partition merely, a court of chancery has no pow- 
er to decree a sale of all the interests, because the property 
is not susceptible of division; [Delony v. Walker, 9 Porter, 
97 ;] but we think it clear, the complainants have the right, 
as between themselves and Pope, to have a division of the 
hotel lot, and to be placed in possession of the parts respec- 
tively owned by those inseveralty. In this part of the bill, 











500 ALABAMA. 

Callaway v. Carpenter, et als. 
it is evident the administrator has the right to join, under the 
principles already ascertained, inasmuch as when the estate 
is severed he may rent it under the statute. The heirs and 
widow seem to be proper parties, as they have the ultimate 
right. It is unnecessary to determine this however, as none 
of the objections taken in the court below, or those adjudged, 
raise the point for consideration here. And the same cause 
prevents us from now pronouncing on the rights of the par- 
ties complainant to a division of the property received from 
Pearsoll. 

4, In relation to the supposed defect of the bill, in not set- 
ting out the title of the complainants, we think that is suffi- 
ciently stated, under the circumstances of the case. Under 
the deed exhibited, as executed by Posey, it is clear they 
claim a fee simple, and the act of Pope in becoming a tenant 
under the grantees in this deed, relieves them, or those hav- 
ing their title, from stating any other. 

On the whole, we are satisfied the grounds stated in the 
demurrer, are none of them sustainable, and therefore, with- 
out inquiring whether there are not defects in the bill, our 
judgment is, that the decree be reversed, and the cause re- 
manded, 














CALLOWAY v. CARPENTER, et ats. 


1. The articles exempted by law from sale by execution, are not rendered 
subject to such sale, in consequence of the husband making a fraudulent 
sale of all the rest of his property. 


Error to the Circuit Court of Randolph, 
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Trespass, by the plaintiff, against the denfendants in 
error. ; 

The defendant, Carpenter, as sheriff, had taken the horse 
of the plaintiff upon an attachment, which it was proved was 
a work horse, and the only one which the plaintiff had in 
his possession, t the time, and that he had a family residing 
in inthe State. Itfurther appeared from the evidence, that 
about six months previous to the alledged trespass, plaintiff 
had in his possession a wagon, and team of mules, which had 
about the month of September, 1843, passed into the hands 
of plaintiff ’s brother, and had not been in plaintiff’s posses- 
sion since. ‘This took place about six months previous to 
the levy of the attachment, and there was evidence tending 
to prove, that there was fraud in the transaction. 

Other evidence was offered, to show that the sheriff had 
no power to execute the process. 

The court charged the jury, that if the transfer of the team, 
from the plaintiff to his brother, was accompanied by circum- 
stances tending to prove fraud, and was unexplained, they 
had the right to infer that it was fraudulent, and if they be- 
lieved it to be fraudulent, they must find for the defendants. 
To which the plaintiff excepted. 

Further, that if the plaintiff made a fraudulent conveyance 
of his mules, and they went out of his possession, and that 
he had in his possession but the horse levied on, that still the 
horse would be liable to sale, provided the property so con- 
veyed, was in possession of the fraudulent vendee ; to which 
the plaintiff also excepted. These matters are now assigned 
as error. 


Bownon, for plaintiff in error. 

1. Under the constitution and laws of this State, a sheriff 
derives his office from the election, and holds for three years, 
unless he resigns, dies, or is removed. [Clay’s Dig. 535, § 1; 
Garner v. Clay, 1 Stew. 182.] 

2. If a judge of the county court improperly declares the 
office of the sheriff vacant, and certifies the same to the Go- 
vernor, such order of the county judge is inoperative after its 
reversal ; and from that time the appointment to supply the 
supposed vacancy becomes void, especially if the sheriff elect 
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resumes his duties. [Caskey, sheriff, v. The State, 6 Ala. R. 
193 ; Commonwealth v. Fowler, 10 Mass. 290 ; The People 
v. Greene, 2 Wend. 266. ] 

3. A sheriff de factomerely, when sued in trespass cannot 
justify under process. [Flournoy v. Clements, et al. 7 Ala. 
R. 535; Fowler v. Bebee, et al. 9 Mass. 231, 235; Johnson v. 
Wilson, 2 N. H. R. 202.] 

4. If an individual, being the head of a family, own two 
horses, and fraudulently sells or disposes of one of them, the 
creditors of such fraudulent vendor cannot sell the horse re- 
tained, but must seek to subject the one traded. 

The first charge given makes no distinction, whether the 
horse traded is, or is not, in the possession of the fraudulent 
vendee—the second does. [Clay’s Dig. 210, § 47; Watson & 
Simpson v. Simpson, 5 Ala. R. 233.] 


S. F. Rice, contra. 

1. The acts of a sheriff de facto, are valid as to third per- 
sons. The service of writs, and the levies of executions by 
them, are always sustained as against the defendants in snch 
writs and executions. [Garner v. Clay, 1 Stew. R. 182; 
Flournoy v. Clements, et al. 7 Ala. Rep. 535.] But for aught 
that appears in the bill of exceptions, Carpenter was sheriff 
de jure, as well as de facto, at the date of the levy. 

2. If Calloway, some time before the levy, was the owner 

of several mules, and conveyed them to his brother, with in- 
tent to defraud his creditors, he was still seized of them as to 
his creditors. [Thayer v. Thayer, 14 Vermont Rep. 107, 
118.] , 
3. Aconveyance to defraud creditors does not change the 
title, as to the creditors of the grantor. And the grantor be- 
ing still the owner of the property, as to his creditors, the 
general rule applies, that “‘ the ownership draws to it the pos- 
session.” ‘This is more clearly the law, where the fraudu- 
lent grantee has not made any conveyance or sale of the pro- 
perty, but retains it. 

4. The first charge given is a self-evident proposition, when 
viewed in connection with the evidence. 


ORMOND, J.—In our opinion, the court erred in both af 
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the eharges given. The statute exempting certain articles 
from levy or sale, by execution, for the use of the family, 
was designed by the legislature for the benefit of the family, 
and has always received the most liberal construction, to ef- 
fectuate the manifest intent of its enactment. [Watson v. 
Simpson, 5 Ala. 233.) The plain design of the legislature 
was, as far as practicable, to secure to the use of the family 
the exempt articles, against the improvidence or folly of the 
head of the family. His fraudulent conduct, as it respects 
the rest of his property, cannot be visited on his family, so as 
to deprive them of the right, thus secured to them by the 
law. 

If the transaction referred to is fraudulent, it is neverthe- 
less obligatory on the parties to it, and by the construction 
contended for, the family might be stripped of every thing, 
which the law intended to secure them in the enjoyment of. 
The sale, if fraudulent, is not binding on the creditors, and 
they may, if such is the fact, subject the property to the pay- 
ment of their debts. Itis true, the husband may sell the ex- 
empt property himself, against this the legislature has not 
thought proper to provide; but it has unequivocally declar 
ed, that it shall not be subject to levy, or sale, under legal 
process, and this case is not only brought within the mis- 
chief the statute designed to guard against, but it is within 
its letter. 

The other question presented upon the record, is one of 
considerable magnitude, and as it isnot necessary to the de- 
cision of this case, to determine it, we shall for the present 
decline its consideration. Let the judgment be reversed and 
the cause remanded. 
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STEWART v. ANDERSON, AND ANOTHER. 


| 
| 1. A mortgage is not avoided by the discharge of the mortgagor as a bank- 
j rupt under the act of Congress of 1841. 
2. A. executed a mortgage to P. in 1841; conditioned to be void, if he 
should pay to the mortgagee certain sums of money on days designated for 
the payment ; and further, if he should pay to the P. & M. Bank of M. the 
sum of $321 67, in three months, &c. ; the payment of which was secur- 
ed to the bank by a note and mortgage made by P. in 1837: in February, 
1842, A. was declared a bankrupt; in May of the same year the mort- 
gaged premises were sold under a power of sale contained in the mort- 
gage by P. to the bank in consequence of the failure of A. to pay the debt 
secured thereby ; at this sale A. became the purchaser, and received a deed 
for the property ; in July following a final decree was rendered, declaring 
him a bankrupt, and ordering a certificate of discharge from his debts: 
Held, that A. did not acquire an absolute title to’the premises, but held 
them in subordination to the mortgage of 1841, so far as the debts intend- 
ed to be thereby secured were unsatisfied ; and this although that mort- 
gage contained no warranty of title. 
3. The words “ grant, bargain and sell,” when used in a mortgage in fee, 
are within the spirit of the act of 1803, “ respecting conveyances,” a co- 
venant to the grantee, his heirs, &c., that the grantor was seized ofan in- 
it defeasible estate in fee simple, freed from incumbrances done or suffered 
iI from the grantor, &c., as also for quiet enjoyment against the grantor, his 
heirs, &c. 


Writ of Error to the Court of Chancery sitting at Mobile. 


On the 5th of October, 1843, the plaintiff in error filed his 
i | bill for the foreclosure of the equity of redemption of the 
defendant, Anderson, and the sale of certain real estate which 
the latter had previously conveyed by way of mortgage. 
The facts of the case, as they are gathered from the bill, an- 
swer and exhibits may be thus condensed. On the 21st De- 
cember, 1841, Anderson executed the mortgage in question, 
for the consideration, as recited, of $1,816 15, paid to him by 
Jacob Page, the mortgagee. The operative terms of the con- 
veyance are, “ grant, bargain, sell, alien, enfeoff, convey and 
confirm;” and the mortgage, after describing the land, &c. 
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proceeds thus: “ ‘To have and to hold, all and singular the 
above described tract, piece, parcel, or lot of land, &c.. unto 
the said party of the second part, his heirs,” &c. 

The deed then provides that it shall be null and void, if 
the mortgagor shall pay to the mortgagee, the sum of $1,816 
15, due by six several promissory notes, the amounts of which 
are particularly mentioned, and payable at different times, 
from six to twenty-one months after the date of the mort- 
gage. And further, if he shall pay to the Planters’ and Mer- 
chants’ Bank of Mcbile, the sum of $321 67, in three months 
with interest. The last mentioned sum was to be paid to 
the Bank in extinguishment of a note made by Page, which 
was secured by a mortgage executed by him, on the premises 
in question. 

The plaintiff sues as the assignee of Page, of the six notes 
and mortgage. It is further shown, that on the 8th day of 
February, 1842, the defendant, Anderson, was declared a 
bankrupt by adecree of the district court of the United Stateg 
for the southern district of Alabama; and that on the 4th 
day of July next thereafter, a final decree was rendered, de- 
claring the defendant a bankrupt, under the laws of the 
United States, and a certificate of discharge granted to him. 

The mortgege from Page to the Planters’ and Merchants’ 
Bank, was made on the 14th day of November, 1837, and 
contained an authority to the bank, upon default being made, 
in the payment of the debts intended to be secured, to sell 
the mortgaged premises, or so much as might be necessary 
for that purpose, §*c. The mortgage becoming forfeited by 
anon-compliance with the condition therein contained, the 
mortgaged property was regularly sold by the bank, on the 
9th of May, 1842, at which sale Anderson became the pur- 
chaser, and received a deed for the same. It is also shown, 
that the premises in question were sold and conveyed by the 
assignee in bankruptcy to Anderson, on the 4th day of June, 
1842. 

These several facts, it is insisted by the mortgagor invest- 
ed him with a complete legal and equitable title as against 
Page, or his assignee, and that the complainant cannot en- 
force the mortgage against him. 'Thechancellor was of opin- 
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ion, that although the mortgage executed by Anderson pro~ 
vided for the payment of the debt due to the bank by Page, 
it could not be intended that the former purchased the pro- 
perty in compliance with that term of the condition. That 
the first decree of bankruptcy relieved Anderson from liabili- 
ty to pay his debts, although it did not extinguish the mort- 
gage, and the creditors should have looked to the effects 
transferred to the assignee. ‘That the sale under the mort- 
gage to the bank was a virtual extinguishment of the eom- 
plainant’s lien; and the purchaser- being authorized to ac- 
quire and hold property without its being subject to the 
debts from which he sought to be discharged by an appliea- 
tion for the benefit of the bankrupt law, it would be intend- 
ed that he purchased for his own use. The bill was conse- 
quently dismissed at the plaintiff’s cost. 


Darean, for the plaintiff in error, made the following 
points: 1. The mortgage by Anderson created a lien, which 
is not only not disturbed, but expressly preserved by the 
bankrupt act of 1841. 2. The mortgage was valid as be- 
tween the mortgagor and Page, although the former may have 
had no title to the premises ; if he afterwards acquired a title 
it would inure to the mortgagee. [1 Powell on Mortg. 190 
and notes.] So if the mortgagor become bankrupt, and his 
assignee, in virtue of the right derived from him, acquire a 
good title, the mortgagee shall have the benefit of it. [9 
Ves. Rep. 100; 1 Powell on Mortg. 191 to 3, and noites.] 
And if one mortgage slaves, then sell them for a full conside- 
ration, and is discharged from his debts under the insolvent 
Jaws, and afterwards purchase the mortgage, the title thus ac- 
quired inures to his purchaser. [2 H. & Johns. Rep. 411.] 
3. The statute of limitations may bar the recovery of a debt, 
and yet the mortgage by which it is secured remain opera- 
tive. i7 Paige’s Rep. 465.] So the decree in bankruptcy 
discharges the debtor, without affecting any liens that he 
may have given for its payment. 4. The mortgage to Page 
was a valid lien, when the sale was made by the bank—in 
fact, Anderson was personally liable to pay the debt to the 
bank, and as against him the complainant is entitled to a 
foreclosure of his mortgage ; and he should be considered as 
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having become the purchaser in fulfilment of his stipulation 
with Page. 


J. A. Campse tt, for the defendants, insisted—1. After the 
decree adjudging Anderson a bankrupt, his effects were vested 
in the assignee, and all the creditors whose debts were prove- 
able under the commission, should have looked to the as- 
signee for payment—in fact the former was absolved from all 
personal liability to pay them. [1 Ves. & B. Rep. 545; 18 
Ves. Rep. 72; 5 Madd. Rep. 48.] 2. If the purchase had 
been made of the mortgaged premises with the effects of the 
bankrupt in the assignees hands, then the title would have 
inured to the mortgagee. [See 1 Powell on Mort. 191-2-3-4.] 
3. The plaintiff in error rests the argument upon the proviso 
to the second section of the bankrupt act, which declares 
that the assignee’s estate shall not be enlarged by the des- 
truction of any lien or incumbrance ; and upon the further 
ground that the mortgage creates an estoppel, as between the 
mortgagor and mortgagee, so as to vest by legal operation an 
after acquired title in the latter. The reason of this latter 
rule, is founded in the fact that a fiduciary relation exists be- 
tween the parties. [1 Story’s Eq. 304, et post.| And it may 
also result from the covenant of warranty. In this case there 
is no such covenant, and the fiduciary relation is destroyed 
by bankruptey—the bankrupt is absolved from his contracts 
—his estate passes to the assignee, and between himself and 
creditor all privity is destroyed. [§ 4 of Bankrupt Law of 
1842 ; Chitty on Bills, 74.] 

The clause in the English statute in respect to property 
acquired after the proceedings in bankruptcy, is not found in 
ouract. [See the British statute in 1 Stephens’ Nisi Prius, 
693; Eden’s Bank. Law, 200.] Although the bankrupt is 
not discharged until he obtains a certificate, yet when the 
proceedings are consummated, they relate back, so as to pro- 
tect his acquisitions between the time of ther commencement 
and close. 


COLLIER, C. J.—It is conceded by the defendant’scoun- 
sel, that the mortgage to Page was not avoided by the pro- 
ceedings in bankruptcy, which resulted in the mortgagor’s 
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discharge from his debts, which were proveable under the 
commission. As the case is presented upon the record, ‘this is 
the obvious conclusion from the last proviso of the second 
section of the act of 1841. The question is, whether the de- 
fendant by his purchase under the mortgage from Page to the 
bank acquired a title to the premises which he could success- 
fully assert against his mortgagee? It is stated as a princi- 
ple of the common law, that a mortgagor cannot dispute his 
mortgagee’s title against his own solemn act, nor can he while 
in possession, bar his title by fine or recovery. [Coote on 
Mort. 347.] In accordance with this rule it has been held, 
that a mortgagor shall not be heard to alledge that he had 
no estate in the premises. By the mortgage, he professes to 
convey, and thus declares that he had an interest co-extensive 
with that he undertook to transfer; and he will not be hoard 
to say, in contradiction of his own deed, or in opposition to a 
claim founded thereon, that he was guilty of a falsehood, and 
had no estate or interest therein. [5 Hols. Rep. 102; Id. 
156; 12 Johns. Rep. 201; 3 Wash. C. C. Rep. 546 ; 2 Rand. 
Rep. 93.] 

Powell, in his ‘Treatise on the Law of Mortgages, 190, 
lays down the law thus: “Ifa mortgage be made of an es- 
tate to which the mortgagor has not a good title, and then 
he who has the real title conveys tothe mortgagor, or his re- 
presentatives, with a good title, the mortgagee will be enti- 
tled in equity to the benefit of it; for it will be considered 
there, asa graft into the old stock, and as arising in conside- 
ration of the former title.” Again: “if the mortgagor ob- 
tain a renewal, or the grant of a fresh term in remainder, 
without the privity of the mortgagee, such fresh term will be 
considered as held in trust for the mortgagee. And though 
the mortgaged lease may be surrendered, or expired by effiux 
of time, still the fresh term must be assigned to the mortga- 
gee, to hold till the debt is satisfied. [Id. note, (O. 2.) The 
case cited by the plaintiff’s counsel, from 2 Harris & J. Rep. 
depends upon the same principle, and maintains that the in- 
tervention of insolvency, and the discharge of the mortgagor 
from his debts in consequence thereof, did not authorize him 
to hold, divested of the lien of the mortgagee, a paramount 
title to the premises, which he had afterwards acquired. 
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It is supposed by the defendant’s counsel, that the doctrine 
we are considering, rests upon the ground, either of privity 
between the mortgagor and mortgagee, or because the mort- 
gage contains a warranty of title, and it is insisted that nei- 
ther of these grounds exist in this case ; that the privity is 
destroyed by the bankruptcy of the mortgagor, and the mort- 
gage contains no warranty that would carry the subsequent- 
ly acquired title to the mortgagee. In respect to the debt 
intended to be secured, it may be conceded, that as it can- 
not be recovered by action after the mortgagor’s discharge as 
a bankrupt, all privity between himself and mortgagee has 
thus far ceased to exist. But the bankrupt law expressly ex- 
cepting from its operation all liens, &c. which were valid in 
their inception, it would seem to follow, that the rights and 
remedies of the mortgagee in respect to the mortgage in 
question, were wholly unaffected by it, and that the relation 
of the parties remains undisturbed. The 20th section of the 
act of 1803, “respecting conveyances,” (Clay’s Dig. 156,) 
enacts, that “in all deeds to be recorded in pursuance of 
this act, whereby an estate of inheritance in fee simple shall 
hereafter be limited to the grantor, (grantee, ) or his heirs, the 
words, grant, bargain, and sell, shall be adjudged an express 
covenant to the grantee, his heirs and assigns, to wit: that 
the grantor was seized of an indefeasible estate in fee simple, 
freed from incumbrances done or suffered from the grantor, 
(except the rents and services that may be reserved, ) as also 
for quiet enjoyment against the grantor, his heirs and assigns; 
unless limited in express words contained in such deed: and 
the grantee, his heirs, executors, administrators and assigns, 
may in any action assign breaches, as if such covenants were 
expressly inserted.” 'The deed, it is true, does not convey 
an absolute estate in fee simple, yet it confers an interest in 
the land, with the right of possession, which may, if enjoyed 
by the mortgagee, ripen into a fee, unless the mortgagor shall 
elect, before that event, to avail himself of the condition, and 
avoid the conveyance. Or perhaps, to speak more pointedly, 
the mortgagee was vested at law with a fee simple estate, 
defeasible upon condition subsequent. This being the case, 
and the terms, ‘grant, bargain, sell,” being employed to 
pass the property, the mortgage at least comes within the spis 








510 7 ALABAMA. 


___ Stewart v. Anderson andanother. 


rit and intention of the statute, and must be construed equal- 
ly effectual as if it contained such an express covenant as the 
act implies. 

At the time the defendant was declared a bankrupt, the 
mortgage in question, as a security, was unimpaired by any 
act done, but was operative against him, and he now seeks 
to defeat it by setting up an interest subsequently acquired 
by himself, the successful assertion of which would be a 
breach of his warranty. This cannot be done. If it were 
allowed, the mortgagee might perhaps make it a ground of 
action, against which the defendant could not set up his cer- 
tificate ; because it would have accrued after the decree ad- 
judging hima cankrupt. [Owen on Bank. 161 to 165.] It 
would be strange if the complainant could be defeated in 
equity, when the ground of defence showed such culpability 
as subjected the defendant to an action growing out of his 
neglect of duty. 

Although we have considered the case upon the argument 
of the defendant’s counsel, we are not prepared to admit 
that the reason why a title acquired by a mortgagor, inures 
to his mortgagee, depends upon the fact whether the former 
has warranted the title which he has undertaken to convey 
tothe latter. Itrestsupon higher ground, viz: that as the 
mortgagor has, by his deed, impliedly asserted a right to 
pledge the premises by a conveyance in fee, he shall not be 
allowed to insist that he had a less estate, and whatever in- 
terest he afterwards acquires, shall vest in-the mortgagee to 
make good the title which he professed to transfer. In this 
view, it is immaterial whether the mortgagor’s purchase was 
made after he was declared a bankrupt or not—he cannot 
gainsay the title which he professedly conferred. 

In considering this case, we have endeavored to forget the 
moral aspect of the defence, though it cannot be disguised, 
that the defendant presents himself ina most ungracious atti- 
tude ; and we will no deny that we are better pleased with 
our decisions, when they result in the harmony of municipal 
with moral justice. 

The decree of the court of chancery must be reversed, and 
the cause remanded, . 
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~ GOLDTHWAITE, J.—Waiving the consideration of the 
first point, I prefer resting my concurrence in this case upon 
the second ground considered, viz: That the implied war- 
ranty estops Anderson from setting up a title acquired sub- 


sequently to the execution of the mortgage, to defeat his 








mortgagee, or the complainant who claims by assignment. 


CATTERLIN v. HARDY, er at. 


1. When a defendant, by his answer, insists that a deed set out by the com- 
plainants, was not recorded or proved, as prescribed by the law of the 
State where executed, without showing that for these reasans it was inva- 
lid there, no consequence flows from his assertion. 

2. Adeed, by which a life estate is conveyed to one and his wife, with re- 
mainder totheir children, lawfully begotten, is not an incambrance on the 
property necessary to be recorded in this State, when the property is re- 
moved here, 

3. A defendant, who claims under a sheriff sale, cannot set up against a third 
party claiming an estate in remainder, consequent on the determination of 
the life estate of the defendant in execution, that the third party witness- 
ed and assented to a deed of the defendant in execution, conveying all 
his interest to one of the plaintiffs in execution. Not claiming under the 
deed, nor invested with any right under it, he is not in a condition to set it 

- up. 

4. By the common law, as recognized in this State, a remainder may be 
created ina slave, by deed, to take effect after the determination of a life 
estate. 

5. A loan to H. and his wife for the term of their natural lives, of slaves, 
and after their decease to their children lawfully begotten, is good as a 
conveyance of the remainder to the children. 


Writ of Error to the Court of Chancery for the 2d Dis- 
trict. 


Tuis bill is filed by Wm. A. Hardy and others, as children 
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of Robert Hardy, sen., against Catterlin. The case made 
by it is this, viz: 

In February, 1831, in the state of North-Carolina, John 
Hardy, the father of Robert Hardy, sen., executed a deed 
of gift for certain slaves, among which was a woman named 


Jenny, conveying the said slaves as a loan “to Robert Har- 





dy and his wife Olive, during their natural] life-time, and after 
their decease to their children lawfully begotten between 
them.” 

This slave Jenny has issue Bene and Ellick, which with 
other slaves, were removed to Washington county, in this 
State, in 1834, and they were then levied on in 1844, as the 
property of Robert Hardy, and sold by virtue of certain exe- 
cutions against him. The defendant Catterlin was the pur- 
chaser at the sheriff’s sale, having notice of the deed of gift 
aforesaid. 

The bill charges, the complainants have good reason to be- 
lieve, and do believe, it is the intention of Catterlin to remove 
the slaves out of the State of Alabama, or so dispose of them 
that they will not be forthcoming at the death of Robert 
Hardy and his wife. The prayer of the bill is, that Catter- 
lin may be restrained from removing the slaves out of the 
State, and required to give security that the same may be 
forthcoming when the interest of the complainants will vest. 

Catterlin answered the bill, admitting the execution of the 
deed of gift exhibited, but insisting it was not on considera- 
tion valuable in law, and that it was not proved and recorded 
within the time and in the manner prescribed by the law of 
North-Carolina. Also. that it never had been recorded in any 
county of this State. 

He also admits the purchase of the two slaves under the 
sheriff sale, and had notice of the existence of the deed, but 
does not admit its legal validity. He also insists that other 
slaves given by the same, and another of subsequent date, with 
the same limitation to the children, were sold at the same 
time, and purchased by one of the complainants. He also in- 
sists that Robert Hardy and Olive his wife, executed a deed 
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of trust, conveying the slaves purchased by the defendant, 
with others, to Virginius Marler, to secure the payment of a 
judgment in hisfavor. 'That one Owen Van Vichler, one of 
the plaintiffs in execution, under which the said property was 
sold, paid up the sum due on this deed amounting to $852, 
no part of which has yet been repaid to him—the sheriff cre- 
diting the executions with the proceeds of the sale. All the 
complainants assented to this deed, and two of them are wit- 
nesses to it. ‘The defendant therefore insists that it should 
be satisfied out of the slaves conveyed by it, and that a con- 
tribution should be made by the purchasers of all the slaves. 
He denies that he is about to remove the slaves, or dispose of 
them as charged in the bill. 

The answer concludes with a demurrer to the bill, on the 
ground that it contains no equity. 

By consent of parties, the cause was submitted on the bill, 
answers and exhibits. 'The chancellorconsidered the equity 
of the bill, as admitted by the answer, and that none of the 
matters set up, were sufficient to avoid it. He accordingly 
decreed the defendant should give security as prayed by the 
bill. 

The decree is assigned as error. 


Peck, for the plaintiff in error, insisted, 

1. he no statutes of North- Carolina, bearing on the deed, 
are produced, it must stand as at common law, and by that 
the first taker has the absolute estate. (2 Kent’s Com. 351, 
and cases there cited. ] 

2. If the court will notice the statutes of North-Carolina, 
then the deeds are void, not having been recorded in the man- 
ner prescribed. [1 Rev. Code N. C. 230, § 17, 18.] The 
cause was heard by consent onthe answer, and the assertion 
there is, the deed was not recorded according to law. 

3. The only ground for equitable interposirion being 
denied, the bill should be dismissed. [2 Story’s Eq. $ 
845; 2 Paige, 1382; 2 Kent’s Com. 354; Lewis v. Hudson, 
6 Ala. Rep. 466.) 


B. F. Porter, contra. 


> 


65 
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~ GOLDTHWAITE, J.—1. This cause was heard by con- 
sent on the bill, answers and exhibits, and this consent, un- 
der the 11th rule of chancery practice, dispenses with the ne- 
cessity for proof of the answer, even when it asserts new mat- 
ter; but in the present case, no consequence flows from the 
defendant’s assertion that the deed was not recorded in the 
manner prescribed by the laws of North-Carolina. We can 
not intend that the omission to reeord the deed had the effect 
to enlarge the apparent life estate of the first donee into a 
fee. Ifthe question was here between a creditor of the do- 
nor and the donee, it might be important to inquire if the 
deed was properly recorded ; but here both parties, in effect, 
claim under the deed, and we must presume, in the absence 
of specific allegation, that it is valid. 

2. Nor is the deed of that character as to require registra- 
tion under our statutes, in consequence of the removal of the 
property to this State. ‘The remainder, if one exists in the 
children of the first donee, is not an incumbrance upon his ti- 
tle, and the deed by which the remainder is shown, is a mu- 
niment, showing not merely the extent and value of Hardy’s 
title, but also of that of his children. [Swift v. Fitzhugh, 9 
Porter, 39.] 

3. The mere fact that two of the complainants witnessed 
the deed by which Hardy and wife created a security on these 
slaves, although assented to by the other‘complainants, is not 
stated as a fraudulent representation, that the grantors were 
invested with the whole title to the slaves, nor do they at- 
tempt to convey more than their right and title, whatever it 
was. They had the right to encumber their life estate, and 
unless a greater right was pretended, we do not see why any 
presumption of fraud should arise. [Inge v. Murphy, Janu- 
ary term, 1846.] But however this may be, the question is 
one in which the defendant has no interest, as he claims un- 
der the execution, and not through the deed of trust. Not 
being invested with any right under the deed of trust, he is not 
in a condition to set it up. 

4. If we had to decide this case on the common law, as 
recognized in North-Carolina, the question arising on the deed 
would not be without difficulty, but the defendant does not 
assert in his answer that the entire estate vested in Hardy 
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and wife, at the execution of the deed by the laws of North- 
Carolina, nor can we judicially take notice of what these are, 
or how far the common law, as recognized there, differs from 
our own local decisions. [Inge v. Murphy, January term, 
1846.] We must therefore pronounce on this deed as if ex- 
ecuted here. 

In Price v. Price, 5 Ala. Rep. 578, it was held by this court, 
a remainder could, by the common law, be created by deed, 
and applied the rule toa conveyance of slaves. 

5. It is urged, however, that here the remainder is to the 
same persons as would take as heirs, and therefore the first ta- 
ker is within the rule of Shelly’s case. It may well be doubt- 
ed if this rule has any relation to personal chattels,—[Fearne 
on Rem. 490; Knight v. Ellis, 2 Bro. Ch. 570,] except as a 
mode by which to ascertain the intention of the testator, 
grantor, or donor. When the term children, is used with re- 
ference to personal estates, it is generally considered as indi- 
cating the intention that they shall takeas purchasers. ]Knight 
v. Ellis, supra.] And even in a devise of lands to one and 
his children, it is construed as a term of purchase, if there be 
children living at the date of the devise. Wild’s case, 6 
Coke, 17 ; 2 Powell on Devises, 494.] In this case, how- 
ever, there is no need for construction, as the intention of the 
donor is clearly expressed, that the first takers shall haveonly 
a life interest, and that the remainder after their death shall go 
tothe children lawfully begotten, &c. We are clear then the 
children take a vested remainder under this deed, considering 
it by the rules of the common law as prevailing here. And 
we presume there is but little question the deed would re- 
ceive the same construction in North-Carolina, under their 
statute of 1823, (Laws of N. C. ch. 1211,) even if it would 
not withhout that aid. 

6. It is supposed however, as the defendant denies the in- 
tention to remove the property out of the State, and also de- 
nies the intention so to dispose of it that it shall not be forth- 
coming, the bill should be dismissed. We entertain the oppo- 
site opinion, however, and think, whenever the tenant for 
life has parted with the estate, or it has been taken from him 
by operation of law, the remainder man is entitled of course, 
to call for security. This seems to be the consequence of 
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what is said in Lewis v. Hudson, 6 ‘Ala. Rep. 463, as there 
the chief reason for allowing the security was, that the pro- 
perty was about to be sold. Although the rule is, that the 
holder of the first estate will, in general, only be required to 
exhibit an inventory, (1 Story, 562,) yet we apprehend 





this is a privilege accorded to him, because he is invested 
with the right by the donor, and the use will not be vexati- 
ously meddled with. But when he ceases to exercise control 
over the property by his right passing to another, there is no 
reason not to require that other to secure the remainder-man, 
so that the chattel shall come to his possession when the 
life estate determines. [Slanning v. Styles, 3 P. Wms. 336, ] 

On the whole, we can see no error inthe decree. Decree 
affirmed. 


BRAZIER v. FORTUNE. 


1. Beconsulted a lawyer as to the means of avoiding responsibility for the 
costs of several suits, which F had instituted in his name, who advised that 
a motion be made to the court to compel F to give security. In the course 
of the conversation, B remarked, that he had four or five hundred dollars 
of the money of F in his hands. Held, that this was a privileged commu- 
nication. 

2. The defendant may set off against the demand of the plaintiff, money, 
which, before the commencement of the suit, he had been compelled to 
pay, on suits instituted in his name, by the plaintiff, without his consent. 

3. An agent who receives notes to be deposited with an attorney for collec- 
tion, but collects the money himself, is not entitled to insist on a demand 
before suit against him. 


Writ of Error to the Circuit Court of Lowndes. 


Assumpsirt by the defendant, against the plaintiff in error. 
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Pleas, non-assumpsit, with notice of set off, and the statute 
of limitations. 

Upon the trial, as appears from a bill of exceptions, the 
plaintiff offered in evidence, a paper executed by the defend- 
ant to him, acknowledging the receipt of certain promissory 
notes, tobe placed in the hands of some responsible person 
for collection, which receipt was to be given up, when the 
receipt of the attorney at law, or magistrate, for the collec- 
tion of the amount due upon the notes, was produced to the 
plaintiff. The defendant objected to this as evidence, upon 
a count for money had and received, but upon the plaintiff 
stating, that he expected to prove that the money had come 
to the defendant’s hands, and that if he did not, he would 
not insist on the evidence, the court permitted it to go to the 
jury. 

It further appeared in evidence, that the plaintiff had 
brought some suits in the name of the defendant, for his 
(plaintiff ’s) use, but without the consent of the defendant, 
and that he being apprehensive about the costs, applied to 
an attorney at law, who advised that an application should be 
made to the court, to require the plaintiff to give security for 
the costs, and whilst speaking on the subject of being indem- 
nified against the costs, stated to the attorney, that he had 
four or five hundred dollars of plaintiff ’s money in his hands. 
This remark was made in the presence of another person. 
The court ruled that this was not confidential, and permitted 
it to go to the jury, to which the defendant excepted. 

The defendant also proved, that a motion was made, that 
the plaintiff give security for the costs, or that the suits so 
brought be dismissed, and that at the next term of the court, 
all the suits were dismissed. That the plaintiff prosecuted 
writs of error thereon, to the supreme court, without the con- 
sent of defendant ; that the writs of error were dismissed, and 
the whole costs of the circuit and supreme courts, amounting 
to $570 97, were paid by defendant, before this suit was com- 
menced. The plaintiff objected to this evidence, and it 
was sustained by the court, to which the defendant ex. 
cepted. 

The plaintiff prayed the court tocharge the jury, that although 
the defendant had received the money of the plaintiff as agent, 
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yet if he converted it to his own use, by the payment of the 
costs, without the knowledge or consent of plaintiff, no de- 
mand was necessary ; which charge the court gave and the 
defendant excepted. 

Also, that if the receipt in evidence only authorized the 
defendant to hand over the notes to an attorney for collec- 
tion, and he failed to do so, but collected the money himself, 
as he was not an agent to collect, no demand was necessary, 
which charge the court gave, and the plaintiff excepted. All 
the matters are assigned as error. - 





T. Wittiams, for the plaintiff in error. 
G. GAYLE, contra. 


ORMOND, J.—In the case of the State v. Marshall, 8 Ala. 
302, we had occasion to consider the law, in respect to privi- 
leged communications, by clients to their attorneys, and we 
then held the test to be, that the communication must be 
made “professionally.” As it is not every communication 
made by aclient to his attorney which cannot be divulged 
by the latter as a witness, it necessarily follows, that whether 
the fact was communicated professionally or not, must de- 
pend upon the circumstances of the case, considered in con- 
nection with the fact disclosed ; and accordingly, in the case 
cited, we held, that the attorney could not be excused from 
giving testimony of the fact disclosed, the circumstances, and 
the fact itself affording evidence that it was not communica- 
ted professionally to the attorney. 

In my opinion, such is the fact in this case. The attorney 
had been called on by the plaintiff in error, to write an aflida- 
vit, to enable him to make a motion requiring Fortune to give 
security for the costs of several suits, which the latter had 
instituted in his name, and in the course of the conversation, 
stated, that he had four or five hundred dollars of Fortune’s 
money in his lands. It appears to me, that this was a mere 
casual remark, having no connection with the matter upon 
which he was consulting the attorney, and whether consid- 
ered in reference tothe matter itself, or the manner in which 
it was communicated, in the presence and hearing of another 
person, cannot be considered as having been communicated 
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professionally. { admit that the circumstance, that the con- 
versation was had in the presence of others, is not conclusive, 
but it is at least entitled to some weight; as men are not in 
the habit of consulting with their lawyers, in the presence and 
hearing of the attorney of their adversary, as was the fact 
here. But my brothers think that the rule should be liberal- 
ly expounded, and that it may be fairly considered, that this 
remark was made in reference to the subject upon which the 
consultation was had, and with which it has some, if not a 
necessary connection, and should have been excluded from 
the jury. 

We all agree, that the court erred in deciding that the evi- 
dence offered was not admissible, under the plea of set off. 
A set off is in the nature of a cross-action, and when- 
ever the party offering the set off, could maintain debt, or 
indebitatus assumpsit, upon it, against his adversary, if it 
existed at the commencement of a suit, it may be set off. 
The matter here offered to be set off, was money, which the 
defendant had been compelled to pay, as costs upon suits 
which the plaintiff had instituted in his name, without his 
consent, and it is perfectly clear, he could have maintained 
assumpsit for the amount so paid, as for money paid, laid out, 
and expended, for the use of the plaintiff. Such being the 
case, he had the right to set it off against the plaintiff’s de- 
mand. 

The defendant’s agency being to place the claim in the 
hands of an attorney for collection, and having collected the 
money himself, no demand was necessary previous to a suit 
against him for the money. 

For the errors previously noticed, the judgment must be 
reversed and the cause remanded. 
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SHORTRIDGE v. EASLEY, Apwm’r pe gBonts non, &c. 


1. Anorder of the orphans’ court disallowing the account of a previous ad- 
ministrator in a settlement with the administrator de bonis non, is such an 
“order final,” within the statute, as may be revised on appeal or writ of 
error. 

2. Although the statute requires a claim to be filed against the estate of a 
deceased person, within six months after the same has been declared in- 
solvent, yet the necessity for an affidavit of its justice does not exist until 
after exception is taken to the account, and may then be supplied. 

3. Whatever may have been the common law right of an administrator, to 
retain from the assets of the estate to pay a debt due himself, in case of 
its insolvency, the act of 1843, “to amend the laws now in force in rela- 
tion to insolvent estates,” takes from him the nght of retention. 


Error to the Orphans’ Court of Talladega. 


Te plaintiff in error was one of the predecessors of 
defendant in the administration of the intestate’s estate, which 
had been reported insolvent, and insisted upon the right to re- 
tain from the assets of the estate, an account, amounting to 
more than $2200, which he affirmed the intestate was indebt- 
ed to him at the time of his death. Upon the settlement of 
the demands presented, an issue was made up between the 
plaintiff and defendant, that the justness, &c. of the plaintiff ’s 
claim might be adjudicated, and the right of retention settled. 
After hearing the evidence, the court charged the jury—l1. 
That the plaintiff, in the settlement of his administration, 
had no right to appropriate or retain any portion of the assets 
in his hands to the payment of his demand. 2. That the 


plaintiffs claim could not be allowed unless he himself had 
verified the same by oath, within six months from the time 
the intestate’s estate was declared insolvent. 'T'o these char- 
ges the plaintiff excepted, a verdict was returned for the de- 
fendant, and the claim of the plaintiff was thereupon disal- 
lowed. 
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F. W. Bowpon, for the plaintiff in error, insisted, that the 
judge of the orphans’ courterred in both his charges to the ju- 
ry, and cited Clay’s Dig. 194,$ 10; Holley, et al. v. Hollinger, 
8 Ala. Rep. 456; 2 Wms. on Ex. 685-6, 816; 3 Bla. Com. 
18, 19; Toller on Ex. 295 to 298; 1 Lomax on Ex. 412 to 
418; 11 Vin. Ab. 265; 3 Burr. Rep. 1384; Fonb. Eq. B. 4, 
pl. 2,ch. 2, and note; 7 Dana’s Rep. 457; 7 Ala. Rep. 484; 
3 Stew. R. 151; Clay’s Dig. 192, § 2; Brown &§ Co. v. Eas- 
ly, and Purdom v. Tipton, et al. at this term. 








W. P. Cuitron, for the defendant, moved to dismiss the 
writ of error, because the plaintiff’s account had not been en- 
tirely acted on, but only as toa single item. It is not al- 
lowable for the administrator of an estate reported insolvent, 
to retain for a debt due himself; otherwise, if his claim were 
equal to the value of the assets he would exclude all other 
creditors. [Clay’s Dig. 194.] 


COLLIER, C. J.—It is provided by statute, that from any 
judgment or order final of the county or orphans’ court, 
whether in vacation or term time, an appeal, or writ of error 
shall lie to the circuit, or supreme court, in the same manner 
as upon judgments of the circuit courts. [Clay’s Dig. 297, 
§ 4.] The counsel for the defendant in error is mistaken in 
supposing that the entire account has not been passed on; a 
mistake doubtless induced by associating the plaintiff ’s claim 
against the estate, with the account current, showing the ad- 
ministration of the plaintiff and his co-administrator ; both of 
which are found in the record. It is clearly shown by the 
bill of exceptions, that the plaintiff’s account, stating the 
indebtedness of the intestate to him, and the right to retain 
it, were the matters in controversy; and the judgment is, 
that the claim be rejected, and the administrator de bonis non, 
recover of the plaintiff his costs. Here is then a final or- 
der coming within the act cited, and the motion to dismiss 
the writ of error is therefore overruled. 

In Brown & Co. v. Easley, at this term, it was held, that 
a claim filed within six months after the estate of a deceased 
person had been declared insolvent, could not be rejected, be- 

66 
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cause no affidavit of its justice was made within the same pe- 
riod: That the necessity for an affidavit does not exist un- 
til after an exception is made by the administrator, or a cre- 
ditor ; although the statute requires the account to be filed 
within six months, the affidavit need not then be made, but 
may be afterwards supplied. Here the affidavit was made 
by the plaintiff himself, after the account was objected to, and 
this was quite sufficient. 

By the first section of the act of 1843, ‘to amend the laws 
now in force in relation to insolvent estates,” (Clay’s Dig. 
192, $ 2,) it is enacted, that “ when the estate, both real and 
personal, of any person deceased, shall be insolvent, or insuf- 
ficient to pay all just debts which the deceased owed, the 
said estate, both real and personal, shall be distributed to, and 
among all the creditors, in proportion to the sums to them 
respectively due and owing; saving that debts due for the 
last sickness, and'necessary funeral expenses of the deceased 
are to be first paid,” &c. The language of this statute is too 
explicit to allow any ground for controversy as to its true 
meaning. Certainly the words “all the creditors,” are suffi- 
ciently comprehensive to embrace the executor or adminis- 
trator; indeed, we cannot conceive how he can claim an ex- 
emption from their influence, without showing that he comes 
within the exception. 

Whatever may have been the common law right of an 
administrator, to retain from the assets of the estate, to pay 
a debt due himself, in a case of insolvency, we are satisfied 
that the act cited takes away all pretence for the right of re- 
tention, where “the estate, both real and personal,” ‘is in- 
sufficient to pay all just debts.” 

For the error in the second charge to the jury, the judg- 
ment of the orphans’ court is reversed, and the cause re- 
manded. 
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Fox v. Paine. 


FOX v. PAINE. 


1. The omission of a bankrupt to state the debt sued for, and the failure to 
notify the creditors of his application for a discharge, in the absence of 
circumstances evincing the intention to deceive, is not evidence from 
which fraud can be inferred. 

2. The fact that the bankrupt, or‘any one for him, pays money or other thing 
to a creditor to induce him to withdraw objections to the bankrupt’s dis- 
charge, does not render the certificate and discharge inoperative. 


Writ of Error from the County Court of Mobile. 


Assumpsir by Fox against Paine, to recover the amount of 
a promissory note, made by W. 8. Paine & Co., payable to 
Judson & Hoppin, on the 8th July, 1837, and by them in- 
dorsed to Fox. The defendant pleaded that he was a dis- 
charged bankrupt, previous to the institution of the suit; to 
this the plaintiff replied, the discharge was void and inope- 
rative, having been obtained by fraud, and without rendering 
a full and complete schedule of debts, owed by the bankrupt, 
and of his property, &c. 

At the trial on this issue, the defendant gave in evidence 
his discharge as a bankrupt, by the decree of the district 
coutt of the United States for the southern district of Alaba- 
ma. ‘T’he plaintiff then produced a witness, who stated that 
he was a creditor of the defendant on the first May, 1842, 
and then had filed objections in writing to the discharge, ac- 
cording to the rules in such cases made and _ provided before 
the district court. ‘These objections charged the defendant 
with frauds, and the allegation was verified by affidavit of 
the witness. The record of the district court, showing the 
objections was produced. Afterwards, on the 4th July, when 
the cause in bankruptcy came on to be heard, the objections 
were insisted upon, and came before the court for considera- 
tion ; whereupon, in order to induce the witness to withdraw 
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his objections, the attorney of the defendant paid to the wit- 
ness the amount of his debt, and the objections were accor- 
dingly withdrawn, after which the court rendered the decree 
for a final discharge. It was also in evidence, that shortly 
afterwards, the defendant paid and refunded to his attorney 
the sum so paid to the witness, and there was evidence tend- 
ing to show the defendant’s approbation of the course pursu- 
ed by his attorney. 

The record of the schedule exhibited by the bankrupt in 
his application for discharge, was produced, and the debt sued 
for in this action, was not therein mentioned, included, or in 
any way referred to. 

On this state of proof, the plaintiff requested the court to 
charge the jury— 

1. That the failure of the defendant to render in the debt 
due the plaintiff, and the failure to notify him of the applica- 
tion for discharge, was prima facie evidence of fraud, and put 
on the defendant the onus of explaining the omission to the 
satisfaction of the jury. 

2. That this omission to insert the plaintiff’s claim in the 
schedule, was fraudulent. 'These charges were refused. 

3. That if the defendant, or any one for him, with his 
knowledge, offered money, or any valuable thing, to induce 
a creditor to withdraw objections to the discharge, and that 
the objections, in consequence of the offer, were withdrawn, 
the certificate and discharge were thereby rendered inopera- 
tive. This was refused as asked, but the court instructed 
the jury, if the discharge was procured by the fraudulent acts 
of the party, it was inoperative, and would not preelude the 
plaintiff from recovering his debt. 

4. That the payment by the defendant to his attorney, of 
the money advanced under the circumstances stated, was a 
sanction of the act, and made the defendant responsible for 
the consequences of it. ‘This was refused, and the jury in- 
structed, that the defendant was under a moral obligation to 
refund, and his doing so did not prejudice him. 

The plaintiff excepted to these several rulings of the court, 
and the same are now assigned as error. 


Fox, per se, insisted— 
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1. The omission to render the debt in the schedule, and 
to notify the plaintiff, is a fraud on the bankrupt law. [Chap- 
man v. Howard, 2 How. 202; Kennedy v. Kennedy, 2 Ala. 
R. 571; Van Arsdale v. Howard, 5 Ib. 596.) 

2. The facts disclosed amount toa fraud on the creditors. 
[10 Vesey, 359; 1 Doug. 228; Ex parte Hill, 17 Vesey, 62; 
Holland v. Palmer, 1 B. & P. 95 ; Cooke’s Bank. 468; Owen 
on B, 231.] 


_ B.... 








No counsel appeared for the defendant in error. 


GOLDTHWAITE, J.—1. Although by the terms of the 
act of Congress, the applicant for discharge as a bankrupt, is 
required to set forth in his petition a list of his creditors, and 
their respective places of residence, as well as the sums due 
to each, yet this is permitted to be stated according to the 
best of the petitioner’s knowledge and belief. It seems evi- 
dent these requirements are to be construed as directory on- 
ly, not merely from the latitude given by the act itself, but 
by reason of the great difficulty there is to comply with cer- 
tainty and precision in allcases. ‘The contract here sued on 
furnishes an apt illustration of the difficulties in the way of 
a debtor, who is required to ascertain only the person of his 
creditor. ‘The note in this case, though binding on the de- 
fendant, in consequense of the partnership, may have been 
made bY another person, and being negotiable will pass by 
indorsement to a stranger entirely unknown to the defendant. 
We think the omission to include the debt in the schedule, 
and the neglect to notify the creditor of the application, is not 
fraudulent in itself, nor in the absence of cirenmstances evinc- 
ing the intention to deceive, is it evidence from which fraud 
may be inferred. 

2. the other question involved must receive its answer by 
ascertaining what is the meaning to be given to the terms 
any fraud and some fraud as they occur in the 4th section 
of the act. The first seems to be used in reference to the 
power of the court to refuse the certificate, and dis- 
charge, but the last term occurs in connection with the 
effect to be given to the certificate and discharge, which 
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when duly granted is to be complete, unless impeach- 
ed for some fraud, or wilful concealment by the bankrupt, of 
his property, or mghts of property. Is it a fraud for the 
bankrupt to cause a creditor to withdraw his opposition to 
the bankrupt’s discharge, by causing his debt to be paid ? 

The English act of Parliament of the 5 Geo. 2, ch. 30, 
contains in its 7th section provisions similar in some respects 
to our own, and directs the certificate shall be a full answer 
to asubsequent suit, unless the plaintiff in the action can 
prove the certificate was obtained unfairly and by fraud. 
Under this clause the decisions are numerous, that the pay- 
ment of money, or any other thing, by the bankrupt, to a 
creditor, to induce him to consent to the allowance of a certifi- 
cate, isa fraud on the act, which avoids the discharge. [Rab- 
son v. Culze, 1 Doug. 230; Ex parte Butt, 10 Vesey, 359 ; 
Ex parte Hall, 17 Ib. 62; Holland v. Palmer, 1 B. & P. 95; 
Philips v. Dicas, 15 East, 248.] 

The chief difference with respect to the creditors between 
the act of Congress and the act of 5 Geo. 2, ch. 30, is, that 
under the latter no certificate is to be allowed, unless four- 
fifths of the creditors, for not less than twenty pounds, shall 
consent in writing to the same. [2 Geo. 5, ch. 30, § 10, re- 
duced to three-fifths, 49 Geo. 3, ch. 121, § 18, Cook’s Bank. 
L, 45, 93.] ‘The act of Congress, however, does not make 
the consent essential to the allowance of the certificate, but 
imposes on the creditors the obligation of filing thefr dissent 
in writing, at the hearing. ‘To prevent the allowance of the 
certificate at that time, on the ground of dissent, a majority 
of the creditors who have then- proved their debts, must dis- 
sent, and even then the bankrupt has the right to have it de- 
termined by a jury under the directions of the court, or by the 
court, whether the bankrupt has or has not made a full sur- 
render of all his estate, as by the act required, and has, or has 
not, in all things conformed to the directions of the act. 

In view of this difference in the principle of the enact- 
ments, it is difficult to say the decisions are applicable to the 
act of Congress. ‘lhe creditor here is required to be active 
in expressing his dissent, and the mere fact that another cre- 
ditor has been induced to withdraw his opposition, is not by 
itself a fraud on the act. We incline the more willingly to 
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this construction, because the question of actual fraud is at all 
times open under the clauses we have quoted, and if the cre- 
ditor who is said to be silenced by the bankrupt was entitled 
to succeed in his opposition to the allowance of the certificate, 
there is little question that the evidence is attainable by oth- 
er creditors, and thus the qustion of fraudulent practices, or 
of concealments, would be submitted toa jury, as‘it most pro- 
bably would have been under the act, if the opposition in the 
first instance had proved effectual. 

On the whole, we come to the conclusion, that the court 
properly refused to give the instructions asked by the plain- 
tiff, and that there is no available error in those given. 

Judgment affirmed. 








HILL v. HILL. 


1. A bill filed for a divorce upon the ground of cruelty, must state the facts 
which constitute such cruelty. But this can only be taken advantage of 
by assigning it as cause of special demurrer. 

2. A supplemental bill, is a continuation of the original bill, and will not 
sustain the original bill by the allegations of facts, which did not exist un- 
til after the original bill was filed. 


Writ of Error to the Chancery Court of Sumter. 


Brix for a divorce by the plaintiff in error. The bill seeks 
a divorce a mensa et thoro, and charges that the defendant 
was violent, and disorderly in her conduct, “ until at length 
her life was one continued practice of extreme cruelty, upon 
your orator and his children.” It further charges that she 
has left his house, and gone to the State of Mississippi. 

Subsequently, a supplemental bill was filed, charging a vo- 
luntary abandonment by the wife, for the space of three years, 
and praying a divorce a vinculo. 








ALABAMA. 
Hill v. Hill. 

The defendant answered the bill, denying all the charges 
contained in it, alledging, that the complainant drove her 
from his house, and retorting on him the charge of cruelty. 
The answer contains a demurrer. 

The chancellor dismissed the bill. 
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Ince, for plaintiff in error. 
Smiru, contra. 


ORMOND, J.—The original bil is defective, in not stating 
in what the cruelty complained of, consisted. As it is stated 
in the bill, it is a conclusion from facts, which are not set 
forth, and cannot therefore be answered. But this objection 
to the bill, is waived by omitting to state it as a cause of de- 
murrer ; the general demurrer in the answer, merely goes to 
the equity of the bill. The answer of the defendant fully 
denies all the equity of the bill, and independent of this, the 
decree of the chancellor dismissing it was correct, as there 
was no evidence sustaining it. 

The supplemental bill is not sufficient, as the cause for fil- 
ing it did not exist when the original bill was filed. A sup- 
plemental bill, is merely a continuation of the original bill, 
rendered necessary by a change of the parties, or the happen- 
ing of some event since the institution of the suit. [Bowie 
v. Minter, 2 Ala. 411.] If this is now to be considered as a 
bill for a dissolution from the bonds of matrimony, for the a- 
bandonment of the wife, it was commenced too soon, as the 
cause did not exist at thattime. Thisdefect can not be cured 
by a supplemental bill, which although in its effects the com- 
mencement of a new suit, rests for support on the original bill, 
of which it is a continuation. 


Let the decree of the chancellor be confirmed. 
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McDONALD v. DODGE & McKAY. 


1. Where the variance between the count and cause of action set out on 
oyer, isso palpable and material that it does not appear from a comparison 
that they are prima facie identical, then, the agreement has not been set 
out according to its legal effect, and a demurrer should be sustained. 


Writ of Error to the Circuit Court of Barbour. 


Tus was an action of covenant, at the suit of the defend- 
ants in error and John McKay and the plaintiff, and has been 
twice before this court at previous terms. (See 4 Ala. Rep. 
346; 5 Id. 388.) The questions of law now presented for re- 
vision, arise upon the fourth count of the declaration, the de- 
fendant’s pleas, and the plaintiffs demurrers thereto. 

The fourth count alledges, that the firm of Dodge, Kolb 
& McKay, and the defendants, on the 19th December, 1840, 
entered into certain articles of agreement, sealed with their 
seals, of which profert is duly made, and by “ said articles of 
agreement, in consideration that said firm of Kolb §& McKay; 
(mentioned in preceding counts) then and there verbally a- 
greed to transfer (by indorsement without recourse, ) to said 
Hugh McDonald, two other promissory notes of the said 
John McKay, (also mentioned in the preceding counts, ) both 
payable to the order of said Kolb & McKay, for the sum of 
$662 50, each, both dated April 18th, 1837, and due on the 
1st day of October, A. D. 1838, the other due on the 
Ist day of April, A. D. 1838; and also a certain mortgage 
made for the better securing of the two said notes, said de- 
fendants did then and there by said last articles of agreement 
bind themselves, and agree among other things to give to said 
firm of Dodge, Kolb & McKay, a promissory note to be sign- 
ed by said defendants, payable to said firm of Dodge, Kolb 
& McKay, twelve months from the date of said last men- 
tioned articles of agreement, for the aggregate sum of said 
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last two notes of said John McKay, papable to said firm of 
Kolb & McKay as aforesaid, and the lawful interest thereon.” 
Plaintiffs then aver that Dodge, Kolb & McKay, and Kolb 
& McKay, have kept and performed all things required in the 
articles of agieement on their part to be done and performed, 
of which the defendants had notice. ‘That they indorsed 
and transferred to the defendant, McDonald, the two notes of 
John McKay, together with the mortgage to secure the same, 
and requested the defendants to give to the firm of Dodge, 
Kolb & McKay a promissory note payable at twelve months 
from the date of the articles of agreement, with interest there- 
on, for an amount equal to the two promissory notes so in- 
dorsed and delivered, yet the defendants have and still do re- 
fuse to perform their covenant, &c. 

The defendant, McDonald, craved oyer of the articles of 
agreement declared on, and set out in the words and figures 
following: ‘“ John McKay as principal, and Hugh McDonald 
as surety, bind themselves, and agree to give their promisso- 
ry note, payable to Dodge, Kolb & McKay, twelve months 
from the date thereof, for whatever sum the arbitrators chosen 
this day by Dodge, Kolb & McKay and John McKay, to set- 
tle and determine certain matters in controversy between 
them, may decree, which sum isto be added to the sum of 
two promissory notes, payable to Kolb & McKay, and the 
lawful interest on the same: which two said notes are now 
in suit in Charleston, 8. C., and also accounts between 
Dodge, Kolb & McKay and John McKay, which are in suit 
in Charleston, 8. C.; and the said Dodge, Kolb § McKay, 
and Kolb & McKay agree to stand to, abide by, and perform 
whatever matter may be the award of the said arbitrators. 
Given under our hands and seals, this 19th December, 1840. 

Joun McKay, (tu. s.) 
Hvueu McDonatn, (Lt. s.) 

Dover, Kotk & McKay, by Davin C. Kors, (t. s.) 

Kore & McKay, by Davin C. Kors, (. s.)” 

The defendant, McDonald, further craved oyer of the writ- 
ing by which arbitrators were appointed under the agree- 
ment set out, and pleaded that the agreement and writiug are 
the true and only cause of action for which the plaintiffs are 
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seeking to recover: Further, that the arbitrators selected by 


the parties had: never made an award. 

There are other pleas, but as they are not considered in the 
opinion they need not be here noticed. ‘The plea stated was 
demurred to, the demurrer sustained, and the defendant, Mc- 
Donald declining to plead oyer, the damages were assessed 
by a jury against him ; his co-defendant pleaded his discharge 
as a bankrupt under the act of Congress of 1841, and his plea 
was found tobe true: thereupon, a judgment was rendered 
in conformity to the finding of the jury. 


J. E. Beuser and N. Harais, for the plaintiff in error, cited 
the following authorities: Clay’s Dig. 312, § 29; Story on 
Con. 8, 9,10; 5 Mete. Rep. 452; 6 Port. Rep. 201; 5 Ala. 
Rep. 388; 5 B. § C. Rep. 269; 9 Wheat. Rep. 680 ; Minor’s 
Rep. 100; 1 Stew’t Rep. 412. 


J.G. Suorrer, for the defendant, cited 2 Doug. Rep. 489; 
8 T. Rep. 371; 5 Porter’s Rep. 318; 7 Id. 133. 


COLLIER, C. J.—It is insisted by the plaintiff in error, 
that whatever opinion be entertained of the plea, the fourth 
count of the declaration is defective, and that the demurrer 
must be visited upon it. ‘The consideration of this argu- 
ment requires us to compare that count with the agreement 
set out on oyer. It is stated in the declaration that in consi- 
deration that Kolb & McKay verbally agreed to transfer (by 
indorsement without recourse) to Hugh McDonald two pro- 
missory notes of John McKay, payable to the order of Kolb 
& McKay, for the sum of $662 50, each, both dated 18th 
April, 1837, and payable the one on the Ist April, 1838, the 
other on the Ist October of the same year, and also a mort- 
gage for the better securing of the same; defendants then 
agreed by the same articles of agreement, among other things, 
to give to the plaintiffs a promissory note, to be signed by 
the defendants, and payable to the plaintiffs, twelve months 
from the date of the articles of agreement, fora sum equal to 
the amount of both notes, and interest. 

The written agreement which the declaration professes to 
describe, binds John McKay as principal, and the plaintiff in 
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error as surety, to give their promissory note, payable to the 
plaintiffs, “‘ twelve months from the date thereof,” for what- 
ever sum the arbitrators, that day chosen by the plaintiffs and 
John McKay, to settle matters between them, may award; 
this latter sum is to be added to the amount of two promis- 
sory notes, and interest, payable to Kolb & McKay; which 
two notes were then in suit in Charleston, 8. C., and also an 
account between the plaintiffs and John McKay, which is in 
suit at the same place. 

It is clear that the cause of action set out in the count is 
variant from the agreement. The former, describes the note 
to be given by the defendants, to be made payable twelve 
months after the execution of the agreement, while that 
which the defendants undertook to make is to be payable 
twelve months after its own date—the count states that there 
was a verbal agreement for the transfer of the two notes pay- 
able to Kolb § McKay, as well as a mortgage for their secu- 
rity, to McDonald, but the agreement contains no such stipu- 
lation: Again, the declaration describes the two notes by 
their amounts, dates, &c., although the agreement merely 
identifies them by stating to whom they are payable, and 
that they were in suit, &c. The declaration is also silent as 
to the submission to arbitration, says nothing about the ac- 
count, or that the note is to be given when the award is made, 
and does not show that the plaintiffs have yielded up all other 
demands, the adjustment of which the agreement contem- 
plated ; and states that the notes and mortgage were to be 
indorsed to McDonald. 

The variance between the count and cause of action set out 
on oyer, is so palpable and material, that it cannot be affirm- 
ed by a comparison that they are prima facie identical. It is 
clear that the agreement has not been set out according to its 
legal effect, and this is the usual teste upon a question of va- 
riance. 

My brethren incline to the opinion that if the plaintiffs are 
not chargeable with neglect or fault which prevented the 
award provided for by the agreement from being made, and 
would release all their demands therein referred to, but the 
notes and account, that a declaration might be so framed on 
the agreement, as to entitle them to recover in a new action 
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the amount of the notes and account. I will not affirm that 
the reverse is the law, but would, under such a state of facts, 
consider it safer to make the agreement. inducement to the 
action, and declare in assumpsit, deducing the promise to pay 
from the agreement, or rather making the agreement evidence 
of such promise. An action in that form could not perhaps 
be maintained against the surety. But we all agree that the 
variance is such that the circuit court should have visited the 
plaintiffs’ demurrer upon their declaration. The judgment is 
therefore reversed, and the cause remanded, if the defendant 
in error desires it. 


SWANSEY v. BRECK, Apw’r. 


1. When one accepts an order payable out of a certain note, when collect- 
ed, but dies before the money is collected, and it is afterwards received by 
his personal representatives, they are liable in their representative charac- 
ter upon the contract of their testator. 


Writ of Error to the Circuit Court of Pickens. 


Assumpsit by Swansey, suing for the use of W. C. Fer- 
guson, against James H. Cameron and Sarah Cameron, as 
executor and executrix of the last will and testament of John 
M. Cameron, deceased, who, in his lifetime, was the execu- 
tor of the last will of Moses W. Taggert, deceased. 

The first count of the declaration avers, that Taggert ac- 
cepted an order drawn on him by one Neely, in favor of the 
plaintiff, for $191 70, to be paid out of a note against one 
Gilmore, when collected. That the note thus referred to in the 
order, was a note on Wm. M. Gilmore for $1205, due on the 
1st January, 1842, on which the said Cameron, in his life- 
time commenced a suit, in the name of Neely, for his use— 
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that this suit, after the death of Cameron, was revived in the 
names of his executor and executrix, before named, and the 
judgment thereon recovered in their names—that afterwards 
they received and collected the money on said judgment, and 
thereby became liable to pay the plaintiff the sum mentioned 
in the accepted order. In consideration of which they pro- 
mised, &c. The second count is for that the said defendants, 
as executors as aforesaid, were indebted to the plaintiff in the 
sum of $191 70, for so much money had and received to his 
use. In consideration of which the said defendants premis- 
ed, &c. 

The defendants demurred to the declaration, and having 
resigned, Breck was made a party, as administrator de bonis 
non, and the demurrer was sustained. 

This is now assigned as error. 


B. F. Porter, for the plaintiff in error, insisted the execu- 
tor might plead, plene administravet to the first count of the 
declaration, and that it showed such facts as warranted a judg- 
ment de bonis testatoris. [1 H. Black. 102; Ellis v. Bowen, 
For. Ex. 98; Powell v. Graham, 7 Taunt. 580; Ashley v. 
Ashley, 7 B. §& C. 444.] | Whatever the defect of the first 
count may be, there is no cause of demurrer to the other, if 
the plaintiff chooses to trust his claim as one against assets of 
the estate. [Ashley v. Ashley, 7 B. §& C. 448. ] 


No counsel appeared for the defendant in error. 


GOLDTHWAITE, J.—On looking at the order accepted 
by T'aggert, (who is the testator, represented by the defend- 
ants in the declaration, ) it will be seen he bound himself by 
the acceptance, to pay the sum named out of the note upon 
Gilmore when collected. We think it clear, this was a pro- 
mise binding upon Taggert whenever the condition became 
absolute, and that his representatives are liable on the pro- 
mise, independent of the time or person, when and by whom 
the note was actually collected, [Jones v. Jones, 5 Ala. R. 
262.] All that was essential in a count on this promise was, 
to aver the collection of the note referred to by the order, and 
that the money thereby due was not paid. This is the ef- 
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fect of the averments contained in the first count, and we are 
therefore unable to perceive any ground for sustaining the 
demurrer, as the first count is substantially good. 

Judgment reversed and cause remanded. 


RUSSELL v. HESTER. 


1, The receipt of a note before its maturity, upon which there is a solvent 
indorser, as collateral security for the payment of a debt, imposes on the 
creditor the necessity of doing those acts which will preserve the liability 
of the indorser, and if he fails to do so, and the maker is insolvent, he is 
responsible for the injury thereby sustained, to the person from whom he 
received it. 


Error to the Circuit Court of Tuscaloosa. 


Assumpsir by the plaintiff, against the defendant in error, 
The declaration alledges, that the plaintiff transferred a pro- 
missory note to the defendant, executed by one Donoho to 
A. Battle, and indorsed by Battle to the plaintiff. That the 
note was transferred by indorsement by Battle to the plain- 
tiff, and by him was transferred before its maturity to the 
defendant, as collateral security for the payment of a debt 
which he owed him. ‘That defendant retained possession 
of the note, and neglected to sue the maker of the note, to 
the first court of the county in which he resided after the ma- 
turity of the note, whereby the indorser, who was then, and 
is now solvent, was discharged from liability, and that the 
maker of the note is insolvent, and unable to pay, §'c. 

To this declaration the defendant demurred, and the count 
was sustained by the court, which is now assigned as error. 
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W. Cocuran, for plaintiff in error. 

The question presented in this case is, whether a party who 
has taken paper as collateral, is bound to sne the same to the 
first court after it falls due—without instructions from the 
transferror. ['Trotter v. Crockett, 2 Porter, 401; Rives & 
Mather v. McCloskey & Hagan, 5 Stew. & P. 330; Clark v, 
Young & Co. 1 Cranch, 181; Chitty on Bills, 203, note 1; 
Abercrombie v. Mosely, 9 Porter, 145. 

The demurrer to the declaration was properly sustained, 
as there is no averment in the declaration, that the maker of 
the note was within the jurisdiction, so that suit might be 
brought to the first court. 


Moore, contra. 


ORMOND, J.—The allegations of the declaration are, that 
the note of one Donoho, indorsed by Battle, was transferred 
by the plaintiff to the defendant, before its maturity, as col- 
lateral security, and that by the laches of the defendant, in 
not suing the maker, to the first court after the note fell due, 
a solvent party on the note, the indorser, has been discharg- 
ed from liability ; and the maker being insolvent, the note has 
become of no value to the plaintiff. 

As it is not alledged that there was any special contract in 
this case, by which the creditor bound himself to preserve 
the liabilities of the parties to the note, which he had receiv- 
ed as collateral security for his debt, the only question is, 
what are the rights and duties which arise by operation of 
law, when a collateral security of this kind is received by a 
creditor. 

In the cases to which we have been referred upon the brief, 
and in others which we have examined, the question has a- 
risen, in a suit upon the original debt, where the debtor has 
sought to prevent a recovery, by showing a loss occasioned 
from the laches of the creditor, inrespect to the collateral se- 
curity, or note conditionally paid. Such were the cases of 
Clark v. Young, 1 Cranch, 181 ; Harris v. Johnson, 3 Id. 311 ; 
and in this court, the cases of Rives §* Mather v. McCloskey 
§ Hogan, 5 8. & P. 330, and Trotter v. Crockett, 2 Porter, 
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401. ] In these cases, it is distinctly or impliedly held, that 
if, from the negligence of the creditor, the debt received as 
conditional payment, or as collateral security, is lost, there 
can be no recovery of the original debt. In the last case cited, 
the law is thus explicitly stated : “Ifthe transfer were intend- 
ed as aconditional payment, or as a collateral security, then 
the pursuit of the debtor, on the original consideration, which 
in such case, is the only subsisting ground of action, will de- 
pend on the fact, whether or not any laches has been com- 
mitted with regard to the transferred security, whereby any 
party whose liability could have been retained, or secured, 
to the party transferring the note, or bill, is lost. If such 
laches has occurred, it will operate to that extent an absolute 


payment. 

The consequences here stated, as resulting from the laches 
of the creditor, necessarily suppose an. implied contract to do 
the act, the omission to do which has caused the loss; and 
as thiscontract is implied, from the mere receipt of the paper 
as a conditional payment, or as collateral security, it can 
make no difference whether it is invoked in defence of an ac- 
tion brought by the creditor, to recover the original debt, or 
is relied on as a ground of suit against him. 

Here it appears, a promissory note not due, with a solvent 

indorser, was received by the creditor, as collateral security, 
for the payment of a debt. This devolved on him the ne- 
cessity of preserving the liability of the indorser, and the 
breach of this contract exposes him to an action for the dam- 
ages resulting therefrom ; which, as the maker is insolvent, 
and the indorser able to pay, is the entire amount secured by 
the note. 
' The liability of the indorser of such paper, could only, in 
this State, be preserved by an action on the note, against the 
maker, to the first court of the county of his residence, after 
the maturity of the note. 'The allegations of the declaration 
are quite sufficient to show, that Donoho, the maker of the 
note, resided in the county of Tuscaloosa, where the contract 
was made, and that suit was not brought to the first court 
after the maturity of the note. 

As the declaration shows a good cause of action, the court 
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erred in sustaining the demurrer to it, and its judgment must 
be reversed and the cause remanded. 


Couier, C. J., not sitting. 


SPENCE v. TUGGLE. 


1. Asheriff, when sued for failing to execute a capias ad satisfaciendum can 
not plead that the plaintiff did not make the affidavit required by statute, to 
authorize the issuing of such process: the want of the affidavit would not 
make the execution void, but at most, only voidable. 

2. Inan action against a sheriff for failing to execute final process, if it is ne- 
cessary to produce the judgment, it would seem that its identity would be 
proved by its conformity to the process; yet there could be no objection 
to the clerk, who was its keeper, testifying that it was the judgment he 
had been required to produce, and that there was no other of a similar cha- 
racter in his office. 

3. In an action against a sheriff for neglect of official duty in doing execu- 
tion, it is no ground for the reversal of a judgment in favor of the plaintiff, 
that he was permitted to prove the defendant had sufficient property to sa- 
tisfy the execution: such evidence, uneer any circumstances, (even if un- 
necessary,) could not prejudice the defendant. 

4. The declarations of a defendant in execution, that he had disposed of cer- 
tain property before the execution was placed in an officer’s hands, are not 
admissible at the instance of the officer, in an action against him for fail- 
ing to execute it. 

5. A sheriffwhen sued for failing to execute a ca. sa., will not be allowed to 
prove that himself and deputies had always found difficulty in arresting the 
defendant therein. 

6. It is not error to charge the jury, in an action against the sheriff, for fail- 
ing to execute a ca. sa., that if the sheriff had reasonable grounds to ap- 
prehend the defendant therein would resist him. it was his privilege and 
duty to summon to his aid such assistance as was necessary to enable 
him to execute the mandate of the writ. 

7. The granting or refusing a new trial, addresses itself to the discretion of 
the court trying the cause, and an appellate court will not inquire whether 
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it was rightly refused, or the reasons which influenced the decision were 
we'l founded. 


Error to the Circuit Court of Talladega. 


Tu1s action was bronght to recover damages for alledged 
neglect on the part of plaintiff in error, as sheriff, in not serv- 
ing a writ of capias ad satisfaciendum, sued out by the de- 
fendant in error, on the 2d of January, 1843, for $700, be- 
sides damages and costs, on a judgment obtained by him a- 
gainst William Miller, Henry Carter, and John W. Carter, 
which writ came into plaintiff’s hands, as sheriff, for service 
and execution ; and also for a false return by plaintiff in er- 
ror, to the ca. sa. The declaration contains four counts; the 
first alledges, that between the 3d of January, 1843, (the day 
on which the ca. sa. came into the sheriff’s hands,) and re- 
turn day thereof, Henry Carter was in Talladega county, and 
plaintiff in error could have arrested him, but neglected so to 
do. ‘The second count is similar, except in substituting the 
name of William Miller, instead of Henry Carter. The 3d 
count charges negligence, in not arresting William Miller, 
Henry Carter, and John W. Carter, all of whom were in Tal- 
ladega county between the 3d of January, 1843, and return 
day, and could have been taken on the ca. sa. The 4th 
count charges a false return by plaintiff, that neither of these 
parties were to be found in Talladega county. Plaintiff in 
error demurred to each count of the declaration separately. 
The court overruled the demurrers. He then pleaded, Ist. 
The general issue. 2d. He says actio non, because the ca. 
sa. was of no effect, and averred there was no judgment of re- 
cord upon whichit issued. 3d. That the writ was of no ef- 
fect, on account of their having been no oath made previous 
to its issuance, as required by the statute ; and defendant in 
error knew of each irregularity. 4th. That the attorney of 
the defendant in error, after the ca. sa. came into the hands 
of plaintiff as sheriff, and before, by due diligence, he could 
have arrested the parties, directed him not to arrest them, by 
means of which he was forbidden to make the arrest, until it 
was impossible for him to do so, on account of their escape. 
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Issue was taken to the Ist, 2d and 4th pleas, and a special re- 
plication made to the third plea. ‘That the oath required by 
statute for procuring the issuance of a ca. sa. was made and 
filed in the clerk’s office of Talladegacounty. This replica- 
tion was demurred to. Demurrer overruled. 

The defendant in error offered in evidence a writ of ca. sa. 
delivered to the plaintiff in error on the 3d January, 1843, al- 
so the affidavit and judgment, on which ca. sa. issued. The 
clerk was introduced, who proved there was no other judg- 
ment in the court between: the same parties, except the one 
read. Upon this proof plaintiff in error objected to the read- 
ing of the ca. sa. to the jury, on the ground that it was vari- 
ant from the judgment ; and thereupon excepted. Defendant 
in error offered proof, that prior to November, 1842, each of 
the defendants in the ca. sa. resided in Talladega, and owned 
slaves and other property ; that the slaves, after the ca. sa. 
came into the hands of the sheriff, were seen in the possession 
of the defendants in South-Carolina. Plaintiff in error ob- 
jected to the introduction of each part of this evidence—his 
objection overruled, and thereupon he excepted. Plaintiff in 
error offered proof, that while the ca. sa. was in his hands, de- 
fendants therein said they had sold the property ; this, on mo- 
tion of defendant in error, was excluded, and plaintiff except- 
ed. Plaintiff in error offered as witnesses the former sheriff 
and deputies, and offered to prove by them, that while in of- 
fice they often had various kinds of process against defend- 
ants in the ca. sa., and it was with difficulty they could find 
them—they were in the habit of getting out of the way, &c. 
This proof was excluded, on motion of defendant in error ; 
and plaintiff excepted. The proof conduced to shew that 
from the 3d of January, 1843 to the Ist of February, defend- 
ant in error directed the sheriff not to arrest defendants to the 
ca. sa. About the Ist of February, defendant in error di- 
rected plaintiff to arrest them. The proof also tended to 
shew that defendants in execution had continued in Talla- 
dega until the Ist of March, 1843. A witness testified he saw 
the deputy sheriff, who was shewn to have the ca. sa., and 
one of the defendants therein, in conversation together. In 
charging the jury, the court told them, that if the sheriff had 

_previously made an attempt to arrest said defendants in the 
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ca. sa.,and been resisted by them, or if from circumstances, 
they were satisfied the sheriff had reasonable grounds to be- 
lieve he would be resisted by them, in either event it was his 
privilege and duty to summons to his assistance such aid as 
he might deem necessary. To which charge the plaintiff in 
error excepted. The jury returned a verdict for the plaintiff, 
and judgment was rendered accordingly. 

Thereupon, the defendant moved fora new trial upon seve- 
ral grounds, which were particularized, and to sustain the mo- 
tion, proposed to examine three of the jury, to prove that the 
charge of the court in an essential ;,oint, had been misappre- 
hended by the jury. The court however ruled that the ver- 
dict could not be thus attacked: the motion was accordingly 
denied. 





W. P. Cuitton and B. F. Porter, for the plaintiff in error, 
made the following points: 1. The demurrer to the three 
first counts of the declaration should have been sustained. 2. 
The replication to the third plea is bad. 3. The rulings of 
the circuit court as shown by the bill of exceptions are erro- 
neous. 4. The testimony of jurors, that under a misappre- 
hension of the Judge’s charge, the jury had estimated the 
damages greatly beyond what would otherwise have been 
the result. 


S. F. Rice, for the defendant in error, remarked, that there 
could be no available objection to the three first counts of 
the declaration, or to the replication to the third plea, and that 
this plea was itself clearly bad. 

In respect to the questions arising on the bill of exceptions, 
he thought the first objection to the evidence was untenable; 
to the second, he cited Bagby, use, &c. v. Harris, 9 Ala. R, 
173; 10 Mass. Rep, 476; 1 Hill’s Rep. (N. Y.) 275; 6 Id, 
550; upon the third cited, 4 Phil. Ev. 386,395; the fourth 
he thought too clear for argument, and the charge to the ju- 
ry was sustained by Hallett v. Lee, et al. 3 Ala. Rep. 28; 
Clay’s Dig. 443, $$ 32, 33, 34. 


COLLIER, C. J.—The three first counts of the declara- 
tions state every thing that it is necessary to prove, to entitle 
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the plaintiff to recover. If they are objectionable for any 
cause, it is perhaps for setting out the cause ef action at too 
great length, and making some superfluous allegations. But 
these are not available on demurrer, utile per inutile non vi- 
tiatur. 

It is insisted by the third plea, that the plaintiff is not en- 
titled to maintain his action, because he did not make the ne- 
cessary affidavit to authorize the issuing of the ca. sa. for the 
failure to execute which, the defendant is sought to be charg- 
ed; but approved its issuing without an affidavit. The re- 
plication denies this, and affirms that an affidavit was duly 
made—stating how and when. If the plea is good, we can- 
not very well perceive in what the replication is bad. But 
we incline to the opinion that the plea does not set up an a- 
vailable bar, and that it was the duty of the sheriff to exe- 
cute the process. At most, the want of an affidavit made the 
execution voidable only, subject to be set aside at the in- 
stance of the defendants therein ; but it could not be collate- 
rally impeached by an officer charged with its service. 

This brings us to consider the questions raised upon the 
bill of exceptions. 1. It is not pretended that there is any 
substantial variance between the judgment ard ca. sa., but it 
is insisted that it was not competent for the clerk to indenti- 
fy the judgment as that on which the execution issued, by 
stating that it was the only one between the same parties in 
his court. If it was necessary for the plaintiff to produce the 
judgment, we should think it would be sufficiently proved 
by its conformity to the ca. sa., and that the testimony at 
most would be superfluous. But if the law be otherwise, 
we cannot perceive what principle would be violated by per- 
mitting the keeper of a record to testify that it was that, 
which he had been called on to produce, and that there was 
not another of a similar character in his custody. 

2. It might not be necessary for the plaintiff to prove, that 
the defendants in execution, or either of them, had property 
in their possession of value sufficient to satisfy it, while it 
was in the sheriffs hands, in order to charge the latter for a 
breach of official duty. If the damages sustained by the 
plaintiff were not so much as the law would perhaps imply, 
it was competent for the defendant to prove that the defend- 
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ants in execution were not able to pay the execution, either 
in whole or in part. This proof might also be rebutted by 
evidence of the ability of the defendants; but the default be- 
ing established, the plaintiff would, without reference to the 
injury sustained, be entitled to nominal damages at least. 
From this view it follows, that evidence in respect to pro- 
perty in the defendant’s possession, no matter at what stage 
of the trial it was offered, does not warrant the reversal of the 
judgment. If it was adduced before any proof had been 
given by the sheriff, that the defendants were unable to satis- 
fy the execution, if objectionable, it was at most unnecessa- 
ry and superfluous—if to rebut such evidence, then it was 
altogether proper. 

3 and 4. The declaration of the defendants in execution, 
that they had disposed of certain property before the ca. sa. 
was placed in the sheriff’s hands, was clearly inadmissible. 
It may be allowable to prove, that one who was in possession 
of personal property said, that he was or was not the owner. 
Such evidence is explanatory of the possession, and is admis- 
sible as a part of the res gesta ; but when the possession and 
property are disposed of, the declaration that it was or was 
not the party’s, or that he sold it, cannot be received as evi- 
dence ; for the res gesta is not continuing. 

Evidence to show that the defendant in the present case, 
and his deputies had always found it difficult to arrest the 
defendants in the ca. sa. would not show that the defendant 
could not have arrested them under the process in his hands. 
The same difficulty may not have continued; at least an ef- 
fort should have been made to find them. 

5. The charge of the circuit court merely asserts that it 
was the privilege and duty of the sheriff, if he had reasona- 
ble ground to believe that the defendants in the ca. sa. would 
resist him in its execution, to summon to his aid such assis- 
tance as was necessary to enable him to execute the mandate 
of the writ. There isno error in this charge. 

The refusal of the circuit judge to permit the jurors to testify 
that their verdict was influenced by a misapprehension of the 
charge, whether conformable to law or not, furnishes no 
ground for the reversal of the judgment. ‘I'he granting, or 
the refusal of a new trial addresses itself to the discretion of 
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the court trying the cause, and an appellate court will not 
inquire whether it was rightly refused, or the reasons which 
induced the decision were well founded. There is no error 
in the record, and the judgment is consequently affirmed. 




















GOVERNOR, use, &c. v. POWELL, er at. 


1. Inan action on the official bond of a sheriff, alledging a breach of duty, in 
not making the money on a fi. fa. it is not a good plea in bar that the par- 
ty in interest was paid the principal, interest,and costs of his debt, after 
the rendition of the judgment, and before the commencement of the suit on 
the bond. The sheriff cannot investigate the fact of such a payment, 
made previous to issuing the execution, but the acceptance of payment by 
the plaintiff, after the breach of duty, is a discharge to the sheriff. 

2. Quere—whether it is necessary, under our liberal rules of pleading for a 
party to aver, the person by whom payment is made, or that it was accept- 
ed as such. 

3. The mere fact that an action on a penal bond is brcught for the use o¢ 
another, does not raise the question of the illegal transfer of a mere right 


of action. 


Writ of Error to the Chancery Court of Coosa. 


Action of debt in the name of the Governor suing for the 
use of the Branch Bank at Montgomery, who sued for the use 
of Bolling Hall, against Powell and others, as the sureties of 
one Campbell, upon his official bond as sheriff of Coosa coun- 
ty. The breaches assigned to the condition of the bond, are 
—1. That Campbell did not perform all and singular the du- 
ties of sheriff. 2. That after the making of the bond, and 
previous to the commencement of the suit, at, §*c. the Branch 
Bank, &c. caused afi. fa. to be issued at its suit against one 
Stark Hobdy, and other named persons, for the sum of $973, 
which fi. fa. was placed in the hands of Campbell to execute 
and return, but although the defendants therein had sufficient 
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property out of which the said sum could and might, by the 
use of due diligence, have been made, yet the said Campbell 
did not, nor would make the money. 3. Setting out the 
breach of duty in taking a defective forthcoming bond where- 
by the plaintiff’s relators were unable to obtain satisfac- 
tion. 

The defendants pleaded several pleas, amongst which is 
the following, to wit: actio non, because the defendants say, 
that before the commencement of this suit, and after the 
rendition of the judgment in the two counts of the plaintiff’s 
declaration mentioned, which said judgment was really and 
equitably belonging to, and the property of, and under the 
control of the said Bolling Hall, for whose use this suit is 
brought, the said judgment, including principal, interest and 
costs, was wholly paid off, satisfied and discharged, to the 
said Bolling Hall, and this the said defendants are ready to 
verify, &c. 

This plea was sustained on demurrer, and the judgment 
overruling the demurrer, is the only error assigned. 


S. P. Srorrs, for the plaintiff in error, insisted, the plea 
demurred to, neither denied, confessed or avoided the matter 
of the declaration, and is therefore bad. [Steph. Plead. 139; 
Com. Dig. Pl. 2M. 12; Steph. Pl. 200.] A plea of payment 
after breach, must aver the acceptance of the sum in satisfac- 
tion. [Ansell v. Smith, 3 Dowl. 193.] So it must show 
when and by whom payment was made. ([Steph. Pl. 335; 
Porter v. Ingraham, 10 Mass. 88.] ‘The right of action vest- 
ed in plaintiff by the breach of condition can be extinguish- 
ed only by release, &c. [Leavitt v. Smith, 7 Ala. R. 175; 
Morrow v. Weaver, 8 Ib. 288.] 


L. E. Parsons, contra, urged the plea was substantially 
good, as the payment averred must be taken to be a legal 
payment. The party is entitled to but one satisfaction, and 
it is immaterial whence that is derived. [Lockhart v. Mc- 
Elroy, 4 Ala. 873; Freeman v. Womack, Ib. 539; Gary v. 
Boykin, 7 Ib. 46.]| And even payment by a stranger is good. 
McLane v. Miller, January term, 1846.] But if the plea is 
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bad, the declaration is so likewise, as it shows the transfer of 
a mere right of action. 








GOLDTHWAITE, J.—1. Independent of the objections 
taken to the form of this plea, it is insisted it is no answer to 
the declaration, inasmuch as the defence rests on the cireum- 
stance, that payment of the principal, interest and costs, was 
made to Hall after obtaining the judgment and before the 
commencement of this suit. It consequently assumes that 
payment at any time after the judgment will prevent the 
party supposing himself aggrieved from suing the sheriff and 
his sureties for the omission to use due diligence with res- 
pect to executions in his hands. There is a marked distinc- 
tion between the assertion of satisfaction after the breach of 
duty by the officer, and of the same matter before the breach. 
In the first instance, the satisfaction is necessarily a discharge 
of the action for the breach of duty, as the party is not enti- 
tled to have two satisfactions, and the payment, or rather the 
acceptance of the principal debt, inures as a satisfaction. 
This is the principle which governs several of our decisions. 
Thus in Lockhart v. McElroy, 4 Ala. Rep. 572, it was held 
the payment to the plaintiff by the sheriff was the discharge 
pro tanto of a judgment recovered against the coroner for a 
neglect of duty with respect to an execution on the same 
judgment. And in Freeman v. Womack, Ib. 538, we con- 
sidered the acceptance by the plaintiff of the principal sum 
from the defendant in the suit, after the breach of duty by 
the sheriff as a bar to a rule against him for his neglect. 'T'o 
the same effect is Gary v. Boykin, 7 Ala. Rep. 154. But it 
is a different matter to permit a sheriff to defend his breach 
of duty, by showing the plaintiff was paid before the breach 
complained of. To allow this would in every case consti- 
tute the sheriff a judge to determine between the parties that 
the execution was wrongfully issued, and to, relieve him from 
the consequences of his neglect, upon his showing the plain- 
tiff was paid. A similar defence was attempted to a rule, in 
Crenshaw v. Harrison, 8 Ala. Rep. 312, and with reference 
to which we there said, that, generally speaking, the sheriff 
is a mere executive officer, and is bound to pursue the man- 
date of the process in his hands, unless otherwise instructed 
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by the plaintiff on the record, or by his attorney. Beyond 
this, it is possible he may be permitted to recognize the in- 
terest of a stranger, if that interest is admitted by the plain- 
tiff or his attorney, but he is not authorized to constitute him- 
self a judge to determine questions of conflicting interests. 
The previous case of Mason v. Watts, 7 Ala. Rep. 703, was 
determined on the same principle. It may be here remarked 
that we are not now considering whether such a payment as 
we have spoken of might not enter very materially into the 
case, when the amount of damages is to be ascertained in a 
common law action. In such a proceeding it is highly pro- 
bable the party is entitled to recover only to the extent of the 
injury sustained whilst in a rule under our various statutes, 
it would seem that no such discretion is vested with the 
courts or juries. 

From what has been said, the inference will be readily 
drawn, that we consider the plea bad, for the reason that the 
payment is not alledged as having been made after the breach 
of duty, by the sheriff, as well as previous to the commence- 
ment of the suit. 

2. We might perhaps consider the form of the plea, but we 
deem that unnecessary, in the present condition of the case, as 
it can scarcely be possible the court below would ever let in 
evidence under a plea when payment was averred generally 
which would not be admissible if the facts were specially set 
out, and in this view it admits of question, whether the plea 
under our liberal notions of pleading, is not sufficiently for- 
mal, although it does not show by whom the payment was 
made, or that it was so accepted. If made by one without 
authority, and if not in legal effect a payment, the fact would 
scarcely get to the jury, even under this plea. 

3. But the defendants insist, if the plea is overruled, the 
demurrer shall be referred to the declaration, which is said 
to be bad, in showing the transfer to Hall, of the right of ac- 
tion by the Bank. We think the question supposed to arise, 
is not presented by the pleadings, which merely disclose that 
the suit is prosecuted for the use of Hall, and it seems infer- 
rable also, that the suit of the bank was for his benefit in the 
first instance. Be this as it may, there is nothing to show the 
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transfer of the right of action, even if ‘that was objectionable 
in a case like this. 

For the error in sustaining the plea, the judgment is re- 
versed, and the cause remanded. 











HAIR, et av. v. La BROUSE. 


1. When parties enter into a contract, and reduce its stipulations te writ- 
ing, the written memorial of the contract, is the sole expositor of its terms 
and cannot be varied by parol evidence, unless it be clearly made to ap- 
pear, that by mistake, it does not speak the intent of the parties, or unless 
the party has been induced to enter into it by the fraudulent representa- 
tions of the other. 

‘ 2, All previous parol stipulations, are merged in the written contract, and 
when a party seeks to avoid his contract, by proof of representations, or 
declarations previously made, it devolves on him to establish, that the writ- 
ten contract was entered into by mistake, or procured by fraud. 

3. Quere? is it admissible in any case, to vary the terms of the contract, as to 
the medium of payment, by proof of previous declarations, unconnected 
with fraud, or mistake, in the erecution of the written contract. 


Error to the Chancery Court of Greene. 


Tue bill which was filed by the defendant in error, states, 
that about the Ist February, 1840, the plaintiffs in error, as 
trustees in a deed made by Willard Freeman for the benefit of 
the Tombigbee Rail Road Co., offered for sale at Jones’ Bluff, 
certain lots which were bought by complainant, for $2,176, 
for which complainant executed his two notes for $1,088 
each, due twelve and twenty-four months from the date, pay- 
able to the trustees, with surety, aud at the same time exe- 
cuted a deed of trust to secure the papment of the money to 
J. Bliss, as trustee. That it was known and understood, at 
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the sale that it was made for the benefit of the Tombigbee 
Rail Road Company. 

That at the time of the sale, before it was commeneed, and 
during its progress, the auctioneer, at the special request and 
order of the trustees, and in their presence, proclaimed to the 
by-standers, that in the sale of the lot above described, they 
would take in payment for the notes given for the purchase 
money, the bank notes of the Tombigbee rail road company, 
if the same were punctually paid, and the auctioneer then, 
in their presence, urged the by-standers to purchase, upon 
the ground that they could then obtain property with spuri- 
ous money. ‘That this statement was repeatedly made in 
their presence, and by their order. ‘That the rail road notes 
were then at a discount of fifty per cent. below Alabama bank 
notes, were in a gradual state of depreciation, and are now 
not worth more than ten cents in the dollar. ‘That he was 
induced to purchase, because of this proclamation, and would 
not otherwise have done so. 

Pursuant to said contract he procured the notes of the rail 
road company, and on the day before the first note fell due, 
tendered the full amount to Bliss, who then held the note, 
but he refused to receive it and deliver up the note. 

That suit has been brought on the note for the use of F. 
G. Gibson, and a sale advertised upon the trust deed execut- 
ed by the complainant for the payment of the notes, and it is 
alledged that Gibson has no interest, but the suit is in his name 
for fraudulent purposes. 'That in executing the notes, he 
confided in the promise made at the sale, that the notes of 
the rail road would be received in payment, &c. An in- 
junction was prayed and granted, to the further prosecution 
.of the suit at law, and to the sale under the deed. 

The defendants all deny the fraudulent representations al- 
ledged to have been made. Hair, who was present at the 
sale, says, the terms of the sale were posted up in a conspicu- 
ous place. Denies giving any order, or directions to the auc- 
tioneer to proclaim the terms of the sale, or that he did in 
fact proclaim, that spurious money would be received in pay- 
ment. 'That the printed terms were for cash, and that he 
told the crowd, and made proclamation, that there was a 
probability that the notes of the rail road company would be 
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received in 1 payment, but distinctly stated, that the sale was 
for cash.. That the auctioneer, without authority or request 
from any one, stated the same in substance, 

Asserts positively, that the complainant, before the sale, 
inquired of him if the notes of the rail road company would 
be received, and that he informed him they would not, and 
the sale was for cash, and such were the terms of the sale as 
posted up. ‘That the notes were not given until some weeks 
after the sale, and not a word was said about a payment in 
any thing but money. 

Bliss states that the company has no interest in the notes ; 
that before the sale it transferred a large debt due to it, Som 
Willard, Freeman & Co. to Gibson, who was a creditor of 
the company, and that it was to pay the debt to Gibson, that 
the sale was made. Admits the tender, §c. 

A large mass of testimony was taken, which is referred to 
in the opinion of the court. 

The chancellor, considering that the fraudulent represen- 
tations at the sale were proved, made the injunction perpetual. 


Hatr and Batpwysy, for plaintiffs in error. 


Murpuy, contra. 

1. Parol evidence of that which passed before, and at the 
execution of a contract is admissible in case of fraud. [Boyce’s 
Ex’rs v. Grundy, 3 Peters’ Rep. 210, 219; Christ v. Diffen- 
bach and others, 1 Sergt. & Rawle, 464; Paysant v. Ware 
& Barringer, et al. 1 Ala. Rep. (N. S.) 161; also Beard v. 
White, Ib. 434; Land v. Jeffries, 5 Randolph, 211.] 

2. A promissory note obtained by fraud will be relieved a- 
gainst in equity. 

3. Ifa party innocently and by mistake misrepresent a ma- 
terial fact, upon which another party is induced to act, it is as 
conclusive a ground in acourt of equity for relief as a wilful 
and false assertion. [Lewis v. McLemore, 10 Yerger, 206 ; 
1 Wheeler’s Am. Ch. Dig. title Fraud, 461 ; Harding v. Ran- 
dall, 15 Maine Rep. 332; 1 Story’s Eq. 202, and cases cited 
in notes. | 

4. As to the verbal declarations of the actioneer not being 
admissible to contradict the written conditions of sale, the gen- 
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eral rule is admitted, but the exceptions to that rule are fraud, 
mistake, or surpise, [1 Livermore on Agency, 330,] and that 
parol evidence may be admitted. He cited 6 Vesey, jr., 1 
Vesey §* Beame, 524; 14 Vesey, jr. 519.] 

5. Parol evidence is admissible to proye a note payable in 
specie, was to be made payable in Tombigbee rail road mo- 
ney. [ Wilson’s adm’r v. Bowen, 4 J.J. Marsh. 122.) 

6. Hair’s deposition should be suppressed; a decree can 
be made against him upon the subject to which he is exam- 
ined ; the notes prayed to be enjoined are made payable to 
Hair and Labuzan. [Dixon v. Parker, 2 Vesey, sen. 219.] 
See particularly, 1 Barbour’s Ch. Prac. 260, in which the 
case from 2 Cowen relied on by the plaintiff in error is re- 
viewed. 

7. The deposition of Bliss will be excluded upon the same 
ground, and the additional ground that the facts deposed are 
illegal and improper. 

8. As to Gibson’s innocence—a deed procured by fraud or 
undue influence is void, and will be set aside, not only as a- 
gainst the one who practised the fraud, or exerted the influ- 
ence, but as to third persons who have acquired interests under 
it, though they may be perfectly innocent. [Whelan v. Whe- 
lan, 3 Cowen’s Rep. 538; Glover v. Smith, 1 Des. 433.] 

9. Equity will set aside a conveyance obtained by misre- 
presentation, although the party imposed on was of sound 
understanding, and had time to detect the falsehood before he 
made the contract. [McAllister, et al. v. Barry, et al. 2 Hay- 
wood’s Rep. 290. ] 


ORMOND, J.—We are strongly inclined to think, if in- 
deed we might not say entirely satisfied, that upon the me- 
rits, this case is with the plaintiff in error, upon the proof, 
and the necessary inferences and presumptions arising from 
the admitted facts of the case. 

Here was a large sale of real and personal property, at 
which a considerable crowd of persons were assembled to 
purchase. The terms of the sale were posted up in a con- 
spicuous place, from which it appeard that all purchases un- 
der $5 were to be paid in cash, and a credit on sales above 
that amount. Nothing was said as to the kind of money 
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which would be received in payment, but it is difficult to be 
lieve, that if the trustees conducting the sale, were willing t: 
receive in payment the notes of a broken institution, thei 
fifty per cent. below par, and constantly depreciating, such 
a fact would not have had a conspicuous place in the terms 
of the sale. Suchan important fact as that, would not have 
been sedulously kept out of view, or wrapt in the mystery 
of an ambiguous phrase. Further, the natural and custom- 
ary mode is, to publish the terms at the commencement of 
the sale; but the declarations imputed to Hair, are not al- 
ledged or proved to have been made at the commencement of 
the sale, but during its progress. So the auctioneer, in his 
deposition says, Hair gave me no instructions at the com- 
mencement of the sale, obviously because the persons pre- 
sent were presumed to have read the terms as posted up. 

The only explication of these facts, as connected with 
the relief sought, is, that the trustees meditated a fraud, and 
intended to hold out inducements to the persons present to 
buy, which the written terms of the sale did not justify, and 
this is the effect of the allegations of the bill. 

We shall not consider the propriety of the rejection, by the 
chancellor, of the testimony of Hair and Bliss, because, in- 
dependent of their evidence, the result of all the testimony 
supports the answers. Although there is some diversity be- 
tween the witnesses of the respective parties, there is not a 
greater discrepancy than is usually found in such cases. 

The auctioneer certainly knew what he was authorized to 
say, and what he did in fact say. He says, that Hair did not 
request or authorize him to make any statement, but whilst 
the sale was progressing, stopped him, called the attention of 
the persons present, and remarked to them, “that he had no 
doubt but that Tombigby rail road money would be taken in 
payment for property then selling, if presented in time, as it 
was selling to pay a debt due the Tombigbee bank.” Hair 
then told him to proceed with the sale. He adds, I then 
proclaimed, that Tombigbee money would be taken, and now 
was the time to get bargains, &c. Now in all this, it would 
seem, no one should have been deceived. The auctioneer 
did not intend the commission ofa fraud, nor is it so charged, 
or that he had combined with the trustees for that purpose. 
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He was in the practice of his vocation, exaggerating the va- 
lue of the article he was selling, and as is too common with 
them, substituting probability for certainty. It was hiscom- 
mentary on Hair’s declaration, of the correctness of which 
every one was competent to judge. Nor was there any ne- 
cessity that Hair should expose its fallacy, as he was justified 
in supposing that every one present would put the proper es- 
timate upon it. ‘That Hair was acting in good faith in mak- 
ing this suggestion of the probability of the rail road notes 
being received, is shown by the testimony of May, who 
proves that Hair, previous to the sale, desired to obtain the 
consent of Bliss, to take the notes payable in that kind of 
money ; that Bliss refused, but intimated a probability of their 
being received. 

Among the great number of witnesses examined, as might 
have been expected, when witnesses undertake to detail de- 
clarations of others, aconsiderable discrepancy is found. Sev- 
en swear positively, that Hair agreed unequivocally, to re- 
ceive in payment the rail road notes, whilst five others say 
that he made no positive promise, but stated it as probable, 
and added that he should require notes for specie, or good 
money. It is worthy of remark, that three of these were 
purchasers of property at the sale, who executed their notes 
for money, and have paid, or expect to pay them in sound 
funds. Others heard no declaration made by Hair, and some 
speak of the general understanding of the crowd. Upon the 
entire testimony, conceding that all the witnesses are equal- 
ly entitled to credit, we think the complainant has failed to 
establish the case made by the bill. ‘There are two conside- 
rations growing out of the facts, strongly corroborative of this 
view. 

It is evident that Hair designed to enhance the price of the 
property by the statement which he made, and there can be 
as little doubt, that with sanguine persons it had that effect. 
But if he had made a positive agreement to receive the rail 
road paper, its effect on the sale would have been unequivo- 
cal. Yet we find the witnesses differing about its effect ; 
some estimating it at fifty per cent., some at twenty-five per 
cent., some merely saying it had the effect of enhancing the 
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price, and others that it had no effect at all. If such a pro- 
mise had been made, there could be no difference of opinion 
about its effect on the sale, but the probability only of the 
depreciated currency being taken in payment, would operate 
upon different persons unequally, according to their tempera- 
ment, as it appears to have done. 

The other consideration is the execution of the notes in 
the usual mode, with a deed of trust to secure their prompt 
payment, some time after the sale, without objection, or ex- 
planation, that they were not to be paid in money, though on 
their face they called forit. This isa proceeding so unusual 
in the ordinary transactions of mankind, that it requires to be 
explained. ‘The least that can be said of it is, that it strong- 
ly fortifies the proof of the plaintiff in error. 

Passing from this to the law of the case, we think it equal- 
ly conclusive against the relief sought. Where parties enter 
into acontract, and reduce its stipulations to writing, the writ- 
ten memorial of the contract, is the sole expositor of its terms, 
which cannot be varied by parol testimony, unless it be 
clearly made to appear, that by mistake, it does not speak the 
true intent of the parties, or unless the party has been induc- 
ed to enter into it, by the fraudulent representations of the 
other. Paysant v. Ware & Barringer, 1 Ala. 164, where 
this question was fully discussed, and the authorities cited at 
length. 

It is not pretended that there was any mistake in the ex- 
ecution of the notes for the purchase money, or in the deed of 
trust securing its payment, and the only ground insisted on, 
is, that the contract is tainted with fraud, because, as alledg- 
ed, Hair, the trustee, and the auctioneer in his presence, and 
hearing, proclaimed at the sale of the property, that the notes 
of the Tombigbee rail road company, would be received in 
payment. Why was not this promise inserted in the written 
contract, which the parties some weeks afterwards executed, 
as the evidence of its stipulations ? 

The bill is very full in charging the fraudulent representa- 
tions at the sale, and that they were the inducements to the 
purchase, but there is no satisfactory explanation given, of 
the motives, or inducements, which led to the execution of 
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the written contract, varying as it does in such a vital partic- 
ular from the alledged representations at the sale. ‘The lan- 
guage of the bill, on this point is, ‘ your orator further states, 
that he was induced to purchase the said lands, and give the 
said notes, because of the agreement, that the same should be 
paid out of the bank notes of the Tombigbee rail road compa- 
ny, and that without that proclamation by said Hair, and 
Labuzan, by their agent, the said Robert Prince, and in their 
presence, your orator would not have purchased said land. 
That in bidding for the same, and in. giving his notes he esti- 
mated in his bargain the depreciated value of the rail road 
money.” 

Now it is most apparent, there is no fraud charged in the 
consummation of this contract. The well established rule 
is, that all previous parol stipulations, are merged in the writ- 
ten contract ; the exceptions to the rule is, where the contract 
has been entered into by surprise, or mistake, or has been 
obtained by fraud. Where the fraud consists in the false re- 
presentation of the value, quantity, quality, or title, of the 
property sold, if it be such a case, that the vendee may safe- 
ly rely on the representations of the vendor, for information, 
he may be excused for not insisting on their insertion in the 
written evidence of the contract; because the contract is full 
and complete without such insertion. Such was the case of 
Boyce v. Grundy, 3 Peters, 219, where the contract was a- 
voided because of the want of title, and of false representa- 
tion in regard to the overflow of the land, by the Mississippi 
river. ‘The court say, “there is no attempt to vary the writ- 
ten agreement ; the relief is sought upon the ground, that by 
false suggestions, and immoral concealment, the party seek- 
ing relief, was entrapped into an agreement, in which he 
would not otherwise have involved himself. This is not de- 
nying that the agreement in the record was the agreement 
entered into, but insisting that it was vitiated by fraud,” &c. 

But where, as in this case, the representations relied on to 
avoid the contract, do not relate to the article sold, but to the 
medium of payment, a plain and direct offer is made, to vary 
the terms of the written contract by parol evidence. It may 
perhaps well be doubted, whether this can be done in any pos- 
sible state of the case, but certainly it should at least appear, 
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that when the contract was consummated, by being reduced 
to writing, some promise, or inducement was held out, that 
it should not be literally enforced, according to its terms, but 
according to an understanding then entered into, different 
from it. Such was the case of Christ v. Diffenbach, 1 S. & 
R. 464, relied on by the counsel for defendant in error, where 
however, the false representation was as to the subject of the 
contract, and not the medium of payment. 'To the same ef- 
fect is Smith v. Williams, 1 Murphy, 126; Mead v. Steager, 
5 Port. 504, and Paysant v. Ware & Barringer, 1 Ala. R. 166, 
In the last case, a stock of goods; accounts, &c. had been 
sold, and in the written agreement it appeared, that all ac- 
counts that were doubtful were excepted out of the sale. 
The vendee offered to prove by parol, that he purchased all 
the accounts—this court held, the mere omission to insert 
this in the contract, was not evidence of a fraud, though the 
agreement was reduced to writing by the vendor. 

The utmost effect which can be ascribed to the allegations 
of the bill is, that when the party executed the notes, and 
trust deed, he expected to be permitted to discharge the notes 
in the rail road company paper, in consequence of the repre- 
sentations made at the sale. There was nothing done, or 
said, by the plaintiffs in error at the time, to warrant such an 
expectation, or belief, and any promises, or declarations, they 
might have previously made, must be understood as merged 
in the contract, when reduced to writing and signed. ‘To 
permit him now to overturn a solemn promise for the payment 
of money, by proof of a previous promise to receive payment 
in worthless paper, would be to destroy the rule of evidence, 
that a written promise cannot be varied by parol—it would 
in its consequences, put an end to the sanctity of all written 
contracts. : 

This rule may possibly operate harshly in particular cases, 
but that its general results are most beneficial cannot be 
doubted. Its wisdom is shown in this particular case. It 
is not asserted that any inducement was held out to the de- 
fendant in error, which were not offered to all others in atten- 
dance at the sale, and yet we find, that several of those who 
purchased at the sale, understood that they were to execute 
their notes for the payment of money, and that it was a mere 
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possible contingency, that any thing else but money would 
be received in payment—that if specie was exacted, they 
were bound to pay it. In this conflict of testimony, the rule 
affords a safe criterion by which to adjust the difficulty. 
When the act of the party is considered, executing his notes 
for the payment of money, wlthout objection, together with 
the understanding of other purchasers at the sale, that they 
could be compelled to pay in specie, we may add there can- 
not be a well founded doubt, that the complainant is mista- 
ken in the effect he now ascribes to the representations made 
at the sale. 

The decree of the chancellor must be reversed, and a de- 
cree be here rendered dismissing the bill. 


FRANKLIN v. McGUIRE, Apw’r, &c. 


1. Where money is paid by the defendant, after the appearance term of the 
ptaintiff’s action, upon an execution issued on a judgment rendered against 
him as the surety of the plaintiff, in favor of a third person, the defendant 
cannot avail himself of such payment, either as a payment or set off. 

2. The mere fact that the mother-in-law was the surety of her son-in-law, in 
a promissory note given by him, for corn purchased for the use of his fami- 
ly, of which she was a member, will not repel the inference that she was 
chargeable to the son-in-law for board ; and the payment of the note, after 
her death, by her administrator, will not have any greater effect. 


Writ of error to the Circuit Court of Talladega. 


Tis was an action of assumpsit, at the suit of the plain- 
tiff in error. The declaration contains several counts: 1. 
For boarding and lodging the intestate and her servant, at her 
instance and request. 2. For money paid, laid out and ex~ 
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pended. 3. For money had and received. 4. Upon an ac- 
count stated. ‘The cause was tried upon the general issue, 
with leave to give in evidence any matter that might be spe- 
cially pleaded in bar; a verdict was returned for the defend- 
ant, and judgment was thereupon rendered. From a bill of 
exceptions sealed at the instance of the plaintiff, it appears 
that the defendant’s intestate was the mother-in-law of the 
plaintiff, and an aged and infirm woman; that in 1839, ’40 
and 741, she lived at the plaintiff’s house, which had been 
erected on public land; that the plaintiff was a poor man of 
very limited credit, with a large family. The intestate was 
the owner of a negro boy, woman and mule, which were at 
plaintiff’s house, and in his employment, “a good part of the 
time” that intestate lived with him. LEarly in 1842, the in- 
testate bought a small tract of land near where the plaintiff 
then lived, to which the plaintiff removed, built a house and 
made other improvements thereon. ‘The intestate and a part 
of her property remained with the plaintiff until February or 
March, 1844, when she died. During the time she lived 
with the plaintiff, she bought some provisions which were 
used by him, and in his family, and authorized some mer- 
chants to furnish articles to plaintiffand charge them to her. 

The defendant then offered to prove, that before her death 
she signed a note as surety for the plaintiff, payable to one 
Fuller, the consideration of which was corn bought of him 
“by plaintiff for his use.” This note was sued to judgment 
and an execution issued thereon, against the assets in de- 
fendant’s hands, and paid by him in November, 1845, after 
the appearance term in this cause. The plaintiff objected to 
each part of the testimony thus offered, but his objection was 
overruled, and it is added, “this proof was offered to repel 
the idea of an implied contract of the intestate to pay plaintiff 
board.” 











S. F. Rice, for plaintiff in error, made the following points: 
1. Matter of defence arising after issue joined, must be plead- 
ed puis darrein continuance, and cannot be given in evidence 
under the general issue. [Burns v. Hindman, 7 Ala. Rep. 
531.] 

2. The contents of notes, judgments and executions can- 
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not be proved by parol, until a predicate is laid by accounting 
for the non-prodnction of the instruments themselves. [Mor- 
gan & Patrick v. Smith, 7 Ala. R. 185; Smith v. Armistead’s 
Eix’rs, 7 Ib. 698.] 

3. As the contents of these instruments were were prima 
facie inadmissible, and as the predicate was not laid for the 
introduction of the evidence, there was error in admitting 
the proof. [Mardis v. Shackleford, 4 Ala. R. 501.] 

4. The declared purpose for which this illegal evidence 
was offered, (‘‘ to repel the idea of an implied contract to pay 
board,”’) cannot cure the error, but aggravates it by its inevi- 
table tendency to mislead the jury. It is founded on the as- 
sumption that the mere act of one person becoming surety for 
another, tends to prove that the principal should not have 
compensation for boarding the surety. 








F. W. Bownon, for the defendant in error. 1. Matters of 
defence arising after issue joined, must be pleaded puis darrein 
continuance, but matters accruing after the commencement 
of the suit, are competent to show the existence of facts be- 
fore that time. Such is this case. There is a difference be- 
tween the éime of the occurrence of any matter, and the time 
of discovering or manifesting its existence. 

2. In this case there was no effort to prove the contents of 
notes, judgments, or executions. The record shows that 
certain facts were proved, but does not disclose the grade, 
manner, or character of the proof; and in the absence of 
such disclosure, the court willintend that competent and /e- 
gal proof was made. If otherwise—the fact should appear. 
[Duffee v. Pennington, 1 Ala. R. 508.] 

3. By certain facts, the plaintiff sought to charge defend- 
ant’s intestate on an implied contract for board ; the evidence 
for defendant clearly tended to rebut the idea of such impli- 
ed contract ; and raised quite as strong an inference that de- 
fendant’s intestate was furnishing plaintiff with board. 


COLLIER, C. J.—The proof of payment by the defend- 
ant, of the judgment recovered upon the note in which the 
intestate was the surety for the plaintiff, was not admissible 
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on the trial below, to show a payment or a set off against the 
plaintiff ’s demand. In point of fact it did not amount to the 
former, and as a set off was not available under an issue 
framed previous to the time the judgment was satisfied. 
‘True, the evidence does not explicitly show that the issue 
was actually joined, when the money was paid by the defend- 
ant, yet we must intend this to be so, as the statute requires 
the pleadings to be made up at the appearance term, and a 
party is not permitted afterwards to plead, except under spe- 
cial circumstances. 

But the bill of exceptions informs us, that this testimony 
was offered to repel the inference of an implied contract on 
the part of the intestate to pay the plaintiff for board. We 
are unable to perceive npon what principles of reasoning such 
a presumption can be indulged. Can it be predicated of the 
mere fact of suretyship, or of the payment of the debt, or both? 
Certainly not of the former; for the signing of the note only 
indicates that the intestate confided in the plaintiff, or was 
willing to assist him in obtaining acredit. The payment of 
the money was made after the intestate’s death, under legal 
coercion ; and consequently proves nothing as to the cir- 
cumstances under which the intestate lived with the plaintiff. 
We are then, constrained to conclude that the testimony was 
improperly admitted, and if the purpose for which it was ad- 
duced was announced, as we must suppose it was, in the 
hearing of the jury, its admission, after objection made, was 
well calculated to mislead them. 

Under appropriate issues, all the evidence recited might per- 
haps be admissible ; but we must consider the cause as pre- 
sented by the record. In this view the judgment must be 
reversed, and the cause remanded. 
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HANSFORD v. HANSFORD. 


1. Upon a bill filed for divorce, where a clause is inserted invoking the ju- 
risdiction of the chancellor to dispose of the minor children, it is proper 
for the court, after decreeing a divorce a vinculo to proceed to determine 
which parent shall be intrusted with the custody of the minor children. 

2. When the bill charges the complainant to be a free man of color, and no 
question is raised in the court below to the frame of the bill, which prays 
a divorce, it will be presumed in the appellate court, from the allegation in 
the bill, that the parties were lawfully married, according to the laws of 
Alabama, that the defendant is also a free person of color. Also, in the 
absence of exception, that blacks and mulattoes examined as witnesses, 
are also free. 


Writ of Error to the Court of Chancery for the 11th Dis- 
trict. 


Butt by Girard Hansford, describing himself as a free man 
of color, against Maria Hansford, who is not described as co- 
lored, his wife, for adivorce. 'The bill charges that the par- 
ties were married on the 15th November, 1825, in accord- 
ance with the laws of Alabama. 'The ground for filing the 
bill is the alledged adultery of the wife, and charges the birth 
of achild, pronounced by individuals to be white, with blue 
eyes, and it is charged that the defendant admitted the child 
was white, and she declared her intention that all subsequent- 
ly born should be of that color. The bill, in addition to the 
prayer for divorce, prays that the children of the marriage 
may be committed to the complainant. 

The chancellor, at the hearing, considered the adultery es- 
tablished by the proofs taken in the cause, and decreed a di- 
vorce. The testimony in the cause is chiefly by witnesses 
who state in their answers, themselves to be either blacks or 
mulattoes. After the decree, but at the same term, the master, 
in pursuance of a previous order to that effect, reported, that it 
appeared from the testimony in the cause, that the husband 
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was a proper person to have the custody of the minor chil- 

dren of the marriage, and an appeal being taken from his re- 

port, the chancellor confirmed it, and decreed accordingly, al- 

lowing the mother to visit and see them at all reasonable 

times. 

It is now assigned that these decrees are erroneous. 











T. Wituams, for the plaintiff in error, argued, the decree 
should be reversed— 

1. Because the defendant must be presumed to be white, 
and the marriage therefore void. [1 Ala. Rep. N. 8. 449.] 
The same presumption arises from the charge in the bill, that 
a white child was born, and her declaration that she intend- 
ed to have such only. 

2. Ifthis presumption cannot be drawn, then, if she is co- 
lored, the presumption is she is a slave, and as such incapa- 
ble of contracting marriage. 

3. The decree was pronounced on incompetent evidence, 
as the witnesses, many of them, were colored, and the pre- 
sumption is, they are slaves, and therefore incompetent as 
such, and whether slaves or free, not competent if one of the 
partiesis white. [Dig. 600, $ 8.] 

4. The chief objection, however, to the decree is, that it 
takes the children from the mother. This jurisdiction can- 
not be exercised by the chancellor, on a bill for divorce, 
but is proper upon a petition filed for that purpose. [Dig. 
171, $$ 20, 21.] , 


L. E. Parsons, for the defendant in error, insisted, the pre- 
sumption in this court will be, that both parties are colored. 
If the fact of color is as the plaintiff in error supposes, the 
questions should have been raised in the court below by de- 
murrer, or exception in some way. The adjustment of the 
family, after the divorce, is one of the incidents to the de- 
cree, and certainly within the powers of the chancellor, by 
the terms of the statute. 


GOLDTHWAITE, J.—1. The chief point in this cause 
is that part of the decree which determines the children shall 
be committed to the charge of the father. It is now said the 
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chancellor had no jurisdiction over the subject matter, or if 
he has, that it can be exercised upon petition only, and when 
that object is the sole matter of investigation. The legisla- 
tion upon the subject, seems to be confined to two acts, both 
passed at the same session of the legislature, the one provid- 
ing for the disposition of the children in all cases of separa- 
tion, when neither party shall obtain a divorce ; the other in- 
vesting the court of chancery with power, in cases of separa- 
tion, to determine the same questions with respect to the 
children, upon the petition of either party. [Dig. 171, §§ 20, 
21.] We incline to think these statutes were intended to 
cover the whole subject matter, as it can scarcely be intend- 
ed, the power is not given where the parties are actually di- 
vorced, and is so where they are merely separated. 'The 
first act seems to contemplate the action of the chancellor, 
when there is an ineffectual attempt to procure a divorce, but 
the latter extends to all cases where a separation exists, and 
warrants the court to determine the matter on the petition 
of either party. When the bill is filed for a divorce, either a 
vinculo or a mensa et thoro, it is usually preceded by the ac- 
tual separation of the parties, and when the ground assigned 
is adultery, this is the necessary relation of the parties to each 
other, as otherwise a condonation of the offence will be pre- 
sumed. We infer, the legislature considered it as free from 
doubt, that when the jurisdiction of the chancellor was ex- 
tended to divorce cases, the power to dispose of the minor 
children was a necessary incident of this jurisdiction. It 
will be remembered, that the jurisdiction over the minor chil- 
dren of a family, has been claimed for courts of chancery by 
eminent jurists, independent of any statutes, on the ground 
that the government is the parens patre. [2 Fon. Eq. book 2, 
ch. 2, $ 1, note a: De Manneville v. De Manneville, 10 Ve- 
sey, 63; Wellesly v. Duke of Beaufort, 2 Russ. 20.] Whilst 
others assert the exercise of this jurisdiction is a clear usurpa- 
tion of power in that court. [Hargrave’s Notes to Coke on 
Litt. 89, a, note 70, § 16; See cases cited in 2 Story’s Eq. 
§ 1327 to 1336.] Whatever may be the origin of this juris- 
diction in England, we think, that with us, whether it is re- 
ferred to the general powers of chancery, or to the particular 
statutes to which we have referred, it must be taken as exist- 
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ing, and that it may be exercised whenever a bill is filed for 
a divorce, as incidental to the peculiar jurisdiction exercised 
by the court of chancery, over that subject, when the aid of 
the court is specifically invoked. Such seems to be the 
course pursued in this instance, and the decree is not objec- 
tionable for any defect of jurisdiction in this respect. The 
correctness of the decree upon the evidence itself is not call- 
ed in question. 

2. With reference to the other matters urged against the 
frame of the bill, and in the nature of exceptions to the evi- 
dence, they are raised in this court without having been ta- 
ken in the court below. However forcible the objections 
might appear, if they arose upon a demurrer to the bill, or 
upon exceptions to the witnesses, they are entitled to no 
weight in an appellate court, as then the presumption is, that 
both parties and witnesses are free persons of color, and it a- 
rises alike from the allegations of the bill, that the parties 
were married according to the laws of Alabama, and from 
the omission to take exception in the court below—where 
the bill, if defective, could be amended. 

We are unable to perceive any error in the decree. Af- 
firmed. 





BROWN & CO. v. EASLY, Apw’r. 


1. It is not necessary that an affidavit should be made toa claim filed against 
an insolvent estate, at the time it is filed. If an exception is taken to it 
for this cause, such affidavit may be made at any time, before the estate is 
set by the statute for final settlement. 

2. The creditors, or the administrator, have the right to require that an affi- 
davit should be made of the justice of any claim, which is filed. 
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~ Error to the Orphans Court of Talladega. 


Tue estate of Eli Shortridge being reported insolvent, by 
the defendant in error, and az: order made for the creditors to 
file their claims, the plaintiffs in error filed an account in the 
clerk’s office, against the estate, within the time prescribed 
by law, and verified by affidavit, but not by the oath of the 
plaintiff. 'The administrator filed an objection to the allow- 
ance of the account, because it was not verified by the oath 
of the plaintiff, and thereupon, but after the time for filing 
such claims had elapsed, one of the plaintiffs made affidavit 
to the correctness of the account. 

Upon the settlement of the estate, a jury being impannelled 
to try the justice of the claims, the court instructed the jury 
that if this claim was not verified by the oath of the plaintiff, 
within six months after the decree of insolvency, or at least 
before an exception was filed to it by the administrator, they 
must rejectit. ‘To which the plaintiffs excepted, and now 
assign as error. 


W. P. Curtton, for plaintiff in error. 
Rice, contra. 


ORMOND, J.—In Hollinger v. Holley, 8 Ala. Rep. 454, it 
was held, that a claim filed within the time required by law 
could not be rejected for want of an affidavit, unless an ex- 
ception was taken to the claim, in the mode pointed out by 
the act. It results necessarily from this decision, that the 
want of an affidavit by the claimant, within the six months 
allowed for filing claims, is not a sufficient reason for reject- 
ing the claim, because the necessity for such affidavit only 
becomes necessary by an exception taken by the administta- 
tor, or by acreditor, and this may be taken at any time 
within three months after the time for filing claims has e- 
lapsed. 

The statute allows six months for filing claims, but does 
not in terms require an affidavit to be made, by the claimant, 
within that period. Three months longer is allowed’ by the 
act, to the creditors and the administrator, to examine the 
claims so filed, and to make their objections to them in writ- 
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ing, after which an issue is to be made up to try such as are 
contested. It follows necessarily, that if the claim is object- 
ed to by the creditors, or administrator, for want of the affi- 
davit of the plaintiff, he may supply the omission at any time 
before the estate is by the statute set for final settlement ; the 
precise object of making such objections being, to apprize the 
claimant of the objections made to his claim, that he may 
come prepared to answer them at the final settlement. 

We think with the counsel for the defendant in error, that 
the creditors, or the administrator, have a right to the oath of 
the claimant to the justice of his claim, no matter what its 
character may be, and if it is not made on their objection, 
within the time prescribed by law, the claim must be reject- 
ed by the court. Such an affidavit being made in this case, 
within the proper time, the court should not have rejected 
the claim, but should have permitted the plaintiff under the 
issue made up, to prove its correctness. 

Let the judgment be reversed and the cause remanded. 





DODSON anp anotuer v. HARRIS ann anoruer. 


1. Where a horse is sold on Sunday, and a note taken for the purchase mo- 
ney on the same day, both the contract and note are void, and though the 
purchaser retain the horse in his possession, without objection or demand 
by the seller, the law will not imply a promise to pay the stipulated price 
or what the horse is reasonably worth. Such a contract being void, no 
property passed to the vendee, and he would be chargeable introver upon 
proof of demand and refusal, or in assumpsit upon an express promise to 
pay, subsequently made, in consideration of the retention of the horse. 

2. Where a non-resident plaintiff, who has given security for the costs, is 
unsuccessful, a judgment for costs may be rendered, not only against the 
surety, where amotion for that purpose is submitted to the court ; but where 
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the clerk mero motu enters up judgment against the surety, it will be a cle- 
rical misprision. amendable in the primary court on motion, or on error, at 
the cost of the plaintiff in error. 


Writ of Error to the Circuit Court of Benton. 


Tuts was an action ofassumpsit at the suit of the plaintiff, 
Dodson. The declaration contains a count upon a pro- 
missory note, by which the defendants, on the 23d February, 
1843, promised to pay to the plaintiff below, one hundred and 
fifty dollars, in Alabama bank notes, on the first day of Janu. 
ary, 1844, with interest from the date. .There were also ad- 
ded, counts for a horse sold and delivered, and money paid, 
laid out and expended. ‘The defendants pleaded—1. Non 
assumpsit. 2. Fraud. 3. Failure of consideration, 4. 
Want of consideration. 5. Payment. 6. Set off. 7. Ten- 
der. Issues being joined, the cause was submitted toa jury, 
who returned a verdict for the defendants, and judgment was 
thereupon rendered against the plaintiff, and his security for 
the costs, who now join with him in the prosecution of a writ 
of error. 

On the trial a bill of exceptions was sealed at the instance 
of the plaintiff, which presents the following points: 1. 
Evidence was adduced to show that the note declared on, as 
well as the contract on which it was founded, were made on 
Sunday; to the admission of this evidence the plaintiff ob- 
jected, but the objection was overruled. 2. It was then 
proved on the part of the plaintiff, that the consideration of 
the note wasa horse which he sold to the defendant on the 
Sabbath day—he also showed the value of the horse, that 
the defendants still retained him in their possession, that he 
(the plaintiff, ) had never demanded him, and that he resided 
in Tennessee. , 

The court charged the jury, that if they believed from the 
evidence, that the contract was made on Sunday, and the 
note executed on that day, the contract was void, and the 
plaintiff could not recover. 

3. The plaintiff’s counsel then prayed the court to charge 
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the jury, that if they believed from the evidence, that the 
contract was made on Sunday, and the defendants retained 
the possession of the horse, then the plaintiff could recover 
the value of the horse, which prayer was refused. . 











S. F. Rice, for the plaintiff in error, insisted, that if the 
contract was void, and there could be no recovery on the note, 
yet the continued possession of the horse by the defendants 
imposed upon them a moral obligation to pay for him; and 
the circumstances are such as to warrant the implication of a 
promise. [10 Mass. Rep. 312; 9 N. Hamp. Rep. 300; 5 
Ala. Rep. 304; 7 Porter’s Rep. 266; 6 Bing. Rep. 653; 15 
Verm. Rep. 215; 8 Miss. Bep. 358.] No man shall take ad- 
vantage of his own wrong, and the mere retention of the 
horse entitled the plaintiff to recover undet the common 
counts in assumpsit. [2 Stew. Rep. 21; 1 Marsh. R. 552; 
8 Porter’s Rep. 333; 1 Hill’s Rep. 311; 15 Verm. Rep. 215.] 
If a demand was necessary, very slight circumstances are suf- 
ficient to authorize a jury to infer it. [5 Ala. Rep. 114.] 
The judgment against the security for costs is itregular. [8 
Ala. Rep. 430. ] 


A. J. Waker, for the defendant in error, contended, that 
a contract for the sale of a horse, on Sunday, was illegal, 
and no court would enforce it. [5 Ala. Rep. 467; 6 Id. 
16.] ‘There was an express contract, and if this be avoided, 
or rescinded, the plaintiff cannot waive the tort, and recover 
upon an implied promise. [19 Pick. Rep. 217; 7 Ala. Rep. 
952.] But if assumpsit could be maintained, it can only be 
after demand made. If the plaintiff below have a remedy, it 
is by an action of trover or detinue. 


COLLIER, C. J.—Our statute for the observance of the 
Sabbath, employs terms of more unlimited import than the 
29 Car. II. ch. 7, § 6, and has been repeatedly so adjudged. 
See O’Donnell v. Sweeney, 5 Ala. Rep. 467; Pierce v. Hill, 
9 Porter’s Rep. 151; Shippey v. Easterwood, 9 Ala. Rep. 
198.] These cases are conclusive to show, that the note 
now in question, if made on Sunday, is void, and if the con- 
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tract which led to it was made on the same day, no benefit 
can be claimed from it. 

The only question then, which is open for decision in the 
present case is this, can it be inferred from defendants’ con- 
tinued possession of the horse, that they have undertaken to 
pay the price stipulated under the void contract, or so much 
ashe was worth. We think with Mr. Justice Park, that a 
man does not manifest a very great concern for the observ- 
ance of the Sabbath, who after having avoided acontract be- 
cause it was made on that day, still retains in his possession 
property, the consideration of it, for which he refuses to pay. 
But we are aware of no case in which a promise has been im- 
plied under such circumstances, and we think principle is 
opposed to it. None of the cases cited for the plaintiff in er- 
ror go to thisextent. In Paul v. Williams, 6 Bing. Rep. 653, 
a contract made on Sunday was held void; it was not con- 
tended that merely keeping “ the beast” in possession, enti- 
tled the plaintiff to recover in assumpsit, but there was proof 
of an express promise; and upon this ground, the defendant 
was adjudged liable. ‘There can be no doubt of the correct- 
ness of that decision, for the contract being void, it did not 
effect a change of property ; the plaintiff might have reclaim- 
ed it, and the defendant could not have been compelled to 
keep and pay for it. ‘To have entitled the plaintiff to his ac- 
tion, it was necessary that there should have been a demand 
and refusal of the property, or a promise to pay for it, or some- 
thing equivalent to a promise. 

So it has been held, that if goods are sold upon a condition 
which the vendee fails to perform, but retains the goods and 
converts them to his own use, the vendor, cannot, if he res- 
cind the contract, waive the tort and recover the value of the 
goods in assumpsit, but his proper remedy is in ¢rover. [19 
Pick. Rep. 217.] Where there is an express contract, the 
law will not imply one. [9 B. & C. Rep. 59; 1 Cromp. Mees. 
& Rosc. Rep. 315.| But where the vendee, under a contract 
which is void, or has been rescinded, has sold the property he 
is chargeable in an assumpsit, for money had and received. 
[Pick. Rep. 285.] 

The facts recited in the bill of exceptions explicitly nega- 
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tive a demand ; there is no evidence of a sale of the horse, or 
a conversion in any other manner; but the only predicate 
from which it is proposed to deduce a promise, is the defend- 
ants uninterrupted possession. This we have seen, being 
permissive, would not entitle the plaintiff to maintain even an 
action of trover, much less assumpsit, by treating it as a sale; 
and there can be no pretence to recover upon a count for mo- 
ney had and received. It results from what has been said, 
that there is no error in the ruling of the circuit court. 

It isclearly competent for the court in which a cause has 
been determined, to enter up judgment against a security for 
costs, on motion, and award executionaccordingly. [Clay’s 
Dig. 316, § 26.] But in the case at bar, the attention of the 
court does not appear to have been called to the security 
with a view to its action against him; the clerk mero motu, 
it would seem upon a rendition of a judgment on a ver- 
dict, adjudged that the plaintiff and his security should be 
chargeable with the costs. So faras it respects the surety, 
the entry must be regarded asa clerieal misprision, and con- 
sequently amendable at the costs of the party complaining of 
it. Martin v. Avery, 8 Ala. Rep. 430, is unlike the present. 
There a motion was distinctly submitted to the primary court 
for judgment against the surety, and that motion, and the 
consequent proceedings, constituted the cause which was 
presented for revision ; so that there could be no doubt of the 
right of the surety to sue a writ of error. 

This court proceeding to correct the misprision as the sta- 
tute requires, directs that the judgment against the security 
for the costs, be vacated, that the judgment in all other res- 
pects be affirmed, that the plaintiffs in error pay the costs of 
this court, and that Dodson pay the costs of the court below. 
Thus leaving the surety to be regularly proceeded against in 
the circuit court. 
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FROW v. SMITH, er at. 


1. Although a deed recites that the grantor is largely indebted, and provides 
for the indemnification of certain wards, for which the grantor is guardian, 
as well as for the indemnification of his sureties on the bonds for guar- 
dianship, it does not follow that he is either in failing circumstances, or 
that he contemplated immediate insolvency. Therefore, a direction to the 
trustee to appropriate the proceeds of his crops to the extinguishment of 
the debts specified in the deed, is an appropriation of the property which 
does not require the assent of the creditors, or preclude them from compel- 
ling a sale, when their claims are reduced to judgments. Such a deed is 
not fraudulent per se. 

2. Nor is sucha deed void as conveying the absolute estate to the trustee, or 
because no time is fixed for the trust to terminate. The trusts prevent the 
deed from being considered as absolute, and the majority of the wards in- 
dicates when the money is to be paid. 

3. It is no error to charge that such a deed is in the nature of a mortgage, 
and if so considered, the party was not precluded from showing any cir- 
cumstances to the jury to prove it was fraudulent in fact. But where no 
such circumstances are shown, it is too late to urge in an appellate court 
that they possibly existed. 


Writ of Error to the Circuit Court of Lowndes. 


Cai interposed by Thomas Smith, on behalf of himself 
and others, as trustees of a deed executed by Henry Stew- 
art, to certain cotton levied on as his property, at the suit of 
Frow. 

At the trial, the claimants offered a deed from Stewart, 
dated 19th December, 1842, and conveying to them certain 
lands, slaves, and other property therein described, as well as 
certain notes due from divers individuals to the grantor. A- 
mong the property thus conveyed, are 25 head of sheep, 125 
head of hogs, about 1000 bushels of corn, 15,000 pounds of 
fodder. All the grantor’s household and kitchen furniture, 
and his provisions of all kinds then on hand. The conside- 
ration for the conveyance is, that the grantor was indébted 
to certain wards in the sum of $25,000, and that certain 
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named persons were his sureties on the bonds for guardianship. 
The deed recites that the grantor is otherwise largely indebt- 
ed, and that the object of the deed is to indemnify and save 
harmless the sureties on the guardianship bonds ; for this pur- 
pose he directs the property conveyed to remain in the hands 
of the trustees for the indemnity of the sureties, and to be li- 
able to the payment of the wards’ money as they severally 
come of age or marry. The deed stipulates, that the trus- 
tees, as soon as they conveniently can, out of the notes con- 
veyed, and out of the proceeds of the crops, after deducting 
the expenses of the farm, and of the wards, shall pay certain 
debts in the order specified. The plaintiff in execution ob- 
jected to this deed as evidence, on the ground that it was 
fraudulent on its face. The objection was overruled, and 
the deed passed to the jury. The plaintiff in execution re- 
quested the court to charge, that this deed in terms was an 
absolute sale of the property, from the defendant in execution 
to the claimants. This the court refused, and instructed the 
jury, the deed was in the nature of a mortgage. 

It was in evidence that the grantor remained in possession 
of the premises, and to all appearance controlled the planta- 
tion. ‘There was evidence tending to show, that in this he 
was acting as the agent of the claimants, and that one of the 
claimants had been on the plantation a few times, and when 
there, had exercised the privileges of proprietor. There was 
no evidence that the grantor was indebted, at the execution 
of the deed, in any other manner than by the debts described 
in the deed. ‘The debt of the plaintiff was created subse- 
quent to the execution of the deed, and after it was recorded. 
No change of possession took place at the time of executing 
the deed, or at any time previous to the levy. 

The plaintiff in execution excepted to the charge, the re- 
fusal to charge, and to the admission of the deed, as previ- 
ously stated, and the several matters are assigned as error. 





G. W. Gayte, for the plaintiff in error, insisted— 

1. The deed is fraudulent, as it provides a security when 
no debt is due, no equitable interest fixed or determined, and 
there is no time when the property shall be sold. As to al] 
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the creditors, save the sureties, the deed shows the intent to 
hinder and delay. [Gazzam v. Pointz, 4 Ala. Rep. 374; Bor- 
land v. Walker, 7 Ib. 269.] One may make a deed to se- 
cure a surety, but only when some default has taken place, 
or the liability of the surety has happened. [Perkins v. May- 
field, 5 Porter, 182.] 

2. This deed is absolute on its face, as between the grant- 
or and trustees, but the grantor does not part with all his in- 
terest, and the reservation makes the deed void. [Richards 
v. Hazard, 1 8. & P. 139.] 

3. If this deed is in the nature of a mortgage, as no law 
day had arrived, and the property remained with the grantor, 
it was subject to be levied on, and this idea was excluded 
from the jury, by the conduct of the court below. 

A. The objection to the deed was the proper course to raise 
the question. [Ashurst v. Martin, 9 Porter, 566.] 


J. A. Evmore and N. Cook, contra, cited Graham v. Lock- 
hart, 8 Ala. Rep. 1; Dubose v. Dubose, 7 Ib. 235; Ravises 
v. Alston, 5 Ib. 297; 7 Ib. 262. 


GOLDTHWAITE, J.—1. There is nothing in this deed 
from which a court is enabled per se, to determine the fraud- 
ulent intention of the grantor; for although it is recited he is 
largely indebted, it does not thence necessarily follow that he 
was in failing circumstances, or contemplated immediate in- 
solvency. It seems to fall entirely within the principles set- 
tled by this court in Dubose v. Dubose, 7 Ala. Rep. 235; 
Elmes v. Sutherland, [b. 262; Pope v. Wilson, Ib. 262, and 
Graham v. Lockhart, 8 Ib. 1. See also, Ticknor v. Wiswall, 
9 Ala. Rep. 305.] The deed appears to be a mere security 
for the indemnification of the grantor’s wards, and the sure- 
ties upon his guardianship bonds. The direction to appro- 
priate the proceeds of the crops to the extinguishment of the 
debts specified in the deed, is a direction to the trustees, and 
without the assent of those creditors, would have no effect 
to prevent them from compelling a sale of the property so 
soon as their claims were reduced to judgment. 

The same right is possessed by any other execution credi- 
tor, unable to obtain satisfaction from other effects of the 
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grantor. [Dubose v. Dubose, supra.] In view of these de- 
cisions, the court did not err in refusing to exclude the deed 
from the jury. 

2. We think it a mistake to suppose this deed should be 
considered between the grantor and trustees, as conveying an 
absolute estate. It is nothing more than a conveyance upon 
trusts which are declared by the instrument, and after those 
are satisfied, the further trust immediately results, to hold 
the property for the use of the grantor. It is said the deed is 
absolute, because no law day is ascertained, and therefore 
the property must remain with the grantees for an unlimited 
time: this argument loses its entire foree when we consider 
the coming of age of the wards, or their marriage, are fixed 
as the periods when payment is to be made to them. 

3. It is also urged, that if the deed is considered as a mort- 
gage, the estate of the mortgagor remaining with him previ- 
ous to the expiration of the law day, is the subject of levy 
and sale, and that this view of the case was prevented by the 
course pursued in the court below. There are several an- 
swers to this objection at this time. In the first place, it 
does not appear the question was raised in the court below. 
If it had been so raised, it may be that the period had not 
arrived, when payment was, by the terms of the deed to be 
made to the wards, and if the fact was otherwise, the opinion 
of the circuit court would necessarily have been elicited up- 
on the point, whether the other trusts of the deed were suf- 
ficient to support a present estate in the trustees. We in- 
cline to the opinion they are so, but decline to determine the 
point. 

Upon the whole, the cause, as presented, is free from error. 

Judgment affirmed. 
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HUDGINS AND WIFE v. NIX. 


1. The intention of the act permitting the plaintiff to establish his claim by 
his own oath, unless the same was controverted by the oath of the defend- 
ants, was not to introduce both plaintiff and defendant as witnesses ; when 
the defendant controverts the oath made by the plaintiff, the oath of the 
latter is excluded. 

2. When husband and wife are sued for the debt of the wife, when sole, the 
wife, and not the husband, must make the oath required by this act. 


Error to the Circuit Court of Dallas. 


Assumpsit, by the defendant in error against the plaintiffs 
in error. 

Upon the trial, the plaintiff swore to the correctness of his 
account, it being under one hundred dollars, and proceeded 
to detail the circumstances of the account, and stated that 
the wife of the defendant, whilst sole, had contracted with 
him for a tombstone, at a price then agreed on, which had 
been delivered at Prairie Bluff. That he then called on her 
for payment, and she promised to pay in the fall. The de- 
fendants objected to the plaintiff’s detailing the circumstan- 
ces attending the contract, but the court overruled the objec- 
tion. 

The defendant then swore, that he was present at the house 
of his wife, (previous to his marriage, ) when the plaintiff said 
the promise to pay was made, and that no such promise was 
made, but that she then refused to pay for the tombstone, 
and that from all the information he had, the account was 
not just. 

The defendants then moved the court to instruct the jury, 
that the evidence of the plaintiff to said alledged promise, be- 
ing controverted by the oath of the defendant, should be ex- 
cluded from the jury, and could not be regarded as testiniony , 
which charge the court refused, and instructed the jury, that 
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the whole evidence, both of plaintiff and defendant, was be- 
fore them, and should all be regarded as proper testimony ; to 
all which the defendants excepted. 











Evans, for plaintiff in error, insisted— 

1. That the plaintiff below was not competent to give evi- 
dence generally in the cause. 

2. The court ought to have excluded his evidence when 
controverted by the oath of the defendant—which the record 
shows was controverted. 

3. The court ought to have charged the jury as re- 
quested by the defendant, that the oath of the plaintiff, as to 
the alledge promise, should not be regarded, when contro- 
verted by the oath of defendant. 

4. The instruction given by the court involves the same 
question in a different form, and is in direct conflict with the 
provisions of the statute. 

The plaintiff’s oath was entitled to no weight when con- 
troverted by the oath of the defendant. ([Clay’s Dig. 342, 
§ 161; Hayden v. Boyd, 8 Ala. 223; Anderson v. Collins, 
6 Ib. 783.] 


Hunter, contra. 

In this case there was clearly no error in refusing to ex- 
clude the evidence of Nix from the jury, or in refusing to 
give the charge asked—the only question of any difficulty is 
as to the charge actually given. 

And this charge merely says Nix’s testimony was evidence 
before the jury, which was the fact—and if defendants had 
requested it, by a proper special charge, this truism should 
have been qualified by saying, that although it was evidence 
in the cause, yet so far as it was controverted by the oath of 
the defendant, they should disregard and reject it in making 
up their verdict. But this was not done, and they cannot 
now make any thing of the failure to charge on that particu- 
lar point. The proper charge was asked and refused in An- 
derson v. Collins, 6 Ala. Rep. 783, which is certainly not the 
case here. 

Besides, did the defendant below stand in such an attitude 
as to entitle him to controvert the oath of the plaintiff, un- 
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der the statute? Would it not be dangerous to permit the 
real actor in the matter, who must know the facts, to hold 
back and put forward a defendant who was no party to the 
transaction, to controvert them upon information? Would 
this be a safe and beneficial interpretation? It is believed 
not. 

2. As to the other point, about Nix being permitted “to 
testify generally to the matters which went to establish the 
account,” it was not supposed this would be pressed, but on 
this we say, the act makes the plaintiff a witness to prove 
all the facts to establish his account, and this was all Nix 
did. 

The case of Hayden v. Boyden, 8 Ala. Rep. 324, does not 
conflict at all with this. ‘That merely says, defendant can 
merely controvert plaintiff’s testimony; and in Bennett v. 
Armistead, use, &c., 3 Ala. R. 509, this court say expressly, 
plaintiff has the right to be a witness as to his demand, but 
not so the defendant—that his (defendant’s) office, is simply 
to controvert. [6 Ala. Rep. 683; 8 Ib. 52.) 


ORMOND, J.—The statute under which the parties were 
offered as witnesses, provides, that when the demand does 
not exceed one hundred dollars, “the oath of the plaintiff 
shall be received as evidence of the demand, unless the same 
be controverted by the oath of the defendant; but this sec- 
tion shall not apply to the case of executors, administrators, 
trustees and guardians, when sued.” ([Clay’s Digest, 342, 
§ 161.] 

The design of this statute was not to introduce the plain- 
tiff, and defendant, as witnesses, to be passed upon by the 
jury, to draw their own conclusions, as in other cases, but it 
was to enable the plaintiff to establish his demand, by his 
own oath, unless the defendant controverted by his oath, the 
statement of the plaintiff. When he does so, the effiect is 
to exclude the testimony of the plaintiff altogether. Anderson 
v. Collins, 6 Ala. 783, and in our opinion it is wholly unim- 
portant, whether the plaintiff swears to his account generally, 
or whether he details the particular circumstances relating 
to it; in either event, if the statement of the plaintiff is 
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controverted by the defendant, it is excluded from the 
jury. 

From this it appears, that the court erred in instructing the 
jury, to pass upon the testimony of both the parties. But al- 
though this was an error, it is one of which. the defendants 
cannot complain, as it was an error committed in their favor. 
The statute confers this privilege on those defendants only, 
who have personal knowledge upon the subject, and excludes 
executors, administrators, &c. when sued. A husband sued 
for a debt due from his wife, when sole, stands precisely in 
this predicament. He is sued for a debt of which he has no 
personal knowledge, his denial therefore does not controvert 
the plaintiff’s oath, as he must of necessity swear from infor- 
mation, and not from actual knowledge of the fact. It is 
probably the true construction of the statute, that where the 
defendant is excluded by its terms from controverting the 
plaintiff ’s statement, that he cannot by his own oath estab- 
lish his demand; but here there was sucha defendant. 'The 
wife, with whom the contract was alledged to be made, was 
a party to the suit, and she, and not the husband, was the 
defendant indicated by the statute, to controvert the plain- 
tiff’s oath. It is true, the husband does state, he was present 
when the subsequent promise was alledged to be made, and un- 
dertakes to deny that any promise was made at that time. It 
is clear, he could not prove such a negative, as he admits he 
was not present the whole time ; but in addition to this, the 
plaintiff swore the contract was made previously, of which the 
husband does not profess to have any personal knowledge. 

As the only error committed by the court, was in per- 
mitting the husband to testify, and of which he cannot 
complain, the judgment of the circuit court must be af- 
firmed. 
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JONES AND SPENCE v. KIRKSEY. 


1. The borrower of money at an unlawful rate of interest is a competent 
witness to establish the usury when sued for its recovery, unless the oppo- 
site party will negative the truth of his testimony. 

2. A bill for discovery will not be entertained in chancery after judgment at 
law, where the facts sought to be elicited are matter of legal defence, un- 
less a sufficient excuse is offered for not having exhibited it. 

3. Relief cannot be obtained in equity against usury, where the borrower has 
omitted to plead it at law, and shows no excuse for the failure. 


Writ of error to the Court of Chancery sitting in Talla- 
dega. 


Tue plaintiffs in error alledge in their bill, that the com- 
plainant, Jones, in 1838 or 1839, borrowed of the defendant 
thirteen hundred dollars, at a usurious rate of interest ; that 
he has some four or five times, and perhaps oftener, renewed 
his notes for this loan, and at each successive renewal, usuri- 
ous interest has been added. Previous to the last renewal, 
which took place on the 11th April, 1843, by making a note 
with Daniel Rather, as indorser for $2,040 50, Jones paid 
to the defendant, and his order $750. On this last note the 
the defendant recovered a judgment against Jones at the Ju- 
ly term of the county court holden in 1844, for principal and 
interest. 

At the time of the trial in that case, the complainant 
“ Jones, knew of no one by whom he could prove the usuri- 
ous consideration of the note, and he was therefore unable to 
present his defence at the trial at law ;” but he alledges that 
since that time, and within a very few days he has learned 
that he can establish the usurious consideration by a disinter- 
ested witness. An execution having issued upon the judg- 
ment, returnable to the February term of the county court 
holden in 1845, was placed in the hands of the complainant 
Spence, as sheriff of Talladega; and at that term the defend- 
ant recovered a judgment against him for a faiture to return 
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the execution according to law. Jones has agreed to save 
Spence harmless against this judgment, and is therefore re- 
sponsible for its payment, if it shall be coerced, as the defend- 
ant is endeavoring to do. 

When the rule against Spence was tried, Jones was not in- 
formed that he could prove the usury as between defendant 
and himself, nor did he advise Spence of the consideration of 
the indebtedness. 

The bill further alledges, that Jones proposed to the attor- 
ney of the defendant to pay the judgment in full, if he would 
receive the bills of the Bank of the State of Alabama, or its 
Branches, but this proposition was declined: Further, that 
Jones, by his agent, on the 11th April, 1845, tendered to the 
defendant one thousand dollars, and all costs, in satisfaction 
of the judgment, and offered to pay him the principal and /e- 
gal interest thereon due ; but the defendant refused to ac- 
cept either of these offers. 

The complainants propose to pay into court thirteen hun- 
dred dollars, from which so much as is legally due to the de- 
fendant may be paid over to him, and the residue returned to 
Jones. After proposing many interrogatories, the bill prays 
an injunction against each of the complainants, and such other 
and further relief as may be proper. 

The defendant answered the bill, but as the bill was dis- 
missed for want of equity, it is unnecessary here to notice 
the answer. 


I’. W. Bowpon, for the plaintiff in error, made the follow- 
ing points: 1. If judgment be obtained on a usurious con- 
tract, the defendant may be relieved in equity if he knew of 
no one by whom he could have proved the usury on the tri- 
al at law, and cannot compel the plaintiff to answer a bill of 
discovery ; and it is no objection to relief in equity that the 
defendant is competent to prove the usury, unless contradict- 
ed by the plaintiff. [2 Story’s Eq. 175, $ 864; Blyd. on Us. 
119; 1 Sandf. Ch. Rep. 188, 192; 7 Paige’s Rep. 460, 598; 
5 Id. 249; 6 Munf. Rep. 557.] 2. A discovery could not 
have been enforced previous to the judgment in this case, as 
the statute then in force subjected the usurer to a penalty. 
{Clay’s Dig. 589, $$ 2,3; Act of 1844-5, p. 28; Blyd. on Us. 
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118, 119; 2 Story’s Eq. 709, 710, and note ; Story’s Eq. PI. 
438, § 515.] 3. The agreement between Jones and Spence 
that the former would save the latter harmless, entitles Spence 
to unite in the application to equity for relief ; otherwise re- 
lief to Jones would be ineffectual, as he would be compelled 
to‘reimburse Spence. ‘Their interest is joint, and that deter- 
mines their right to join ina bill. [4 Ala. Rep. 572; 8 Id. 
35; 1 Litt. Rep. 144; 21d. 7; 2 Hill’s (N. Y.) Rep. 522; 
1 Caine’s Rep. 450, 460; 1 H. §* Munf. Rep. 454; 5 Monr, 
Rep. 128; Story’s Eq. Pl. 233, $$ 283, 285.] 


S. F. Rice, for the defendant. Jones should have defend- 
ed at law, and the bill does not alledge any reason why he 
did not. [Mallory v. Matlock, at this term.] Spence con- 
fessed a judgment in the proceeding against him for the fail- 
ure to return the execation, and cannot be allowed to gain- 
say its correctness in the absence of all fraud. [7 Ala. Rep. 
506, | 

The defendant in execution and the sheriff cannot unite in 
a bill to injoin several judgments against them—there is no 
connection in the judgments, or privity between the parties. 
[1 Ala. Rep. 249.] | The case cited from 1 Sandf. Ch. Rep. 
187, is inapplicable to our statute, which merely declares a 
forfeiture of all the interest to be the consequence of usury : 
besides, the bill was there filed before judgment. 


COLLIER, C. J.—By the act of 1834, it is enacted, that 
on all contracts on which a higher rate of interest than eight 
per cent. shall be reserved, the principal alone shall be recov- 
ered, and the same shall be void as to the interest. [Clay’s 
Dig. 591, § 9.] The statute of 1819 makes “the borrower 
or party” to a usurious contract, from whom a higher rate of 
interest shall be taken, a good and suflicient witness: Pro- 
vided, that if the person against whom such evidence is offer- 
ed will deny upon oath the truth of what such witness offers 
to swear against him, then the evidence shall not be admit- 
ted. [Id. 590, § 5.] Thus we see, that the borrower of mo- 
ney at an unlawful rate of interest, is a competent witness to 
establish the usury, when sued for its recovery, unless the op- 
posite party will negative the truth of his evidence. 
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In Mallory et al. v. Matlock, at this term, we held that 
chancery cannot entertain a bill for discovery after judgment 
at law, where the facts sought to be elicited are matter of le- 
gal defence ; unless an excuse is offered for not having ex- 
hibited it earlier: Further, that relief cannot be obtained in 
equity against usury, where the party has omitted to plead it 
at law, and shows no excuse for the failure. It was decided 
in Perrine v. Striker, 7 Paige’s Rep. 598, that a court of 
chancery will not entertain a bill for the discovery of the usu- 
ry against the alledged usurer, who is the plaintiff at law seek- 
ing to collect a note in which illegal interest was reserved. 
That decision was placed upon the ground that a statute 
of New York gave to the defendant the benefit of such dis- 
covery, by the examination of the plaintiff at the trial, which 
was all that could be obtained in equity. Our act of 1819, is 
still more favorable to the borrower. It allows him to prove 
the usury by his own testimony. True his statement will be 
disregarded, if negatived by the person against whom it is 
offered, but it will still be competent for him to make out his 
case by the testimony of third persons. 

In Morse v. Hovey and Cloyes, 1 Sandf. Eq. Rep. 187, the 
vice-chancellor said the statute of New York, in authorizing 
the examination of the plaintiff at law, did not limit the ex- 
amination to that mode of proof; but express provision was 
made for the interposition of chancery. ‘The act was not 
merely permissive, but it provided that “the court of chance- 
ry shail declare” usurious notes, fc. to be void, and decree 
them to be cancelled, whenever it shall appear by the de- 
fendant’s admissions, or by proof, that the same are usurious ; 
and dispensed with the payment or offer of the principal sum 
loaned, with lawful interest, as a pre-requisite to relief in 
such cases. There the bill was filed pending the suit at law, 
to obtain the testimony of certain persons who were not ex- 
aminable on the trial, and in the meantime enjoin the pro- 
ceedings; and the bill was entertained upon the ground that 
the defendant at law was not bound to avail himself of the 
testimony of the plaintiff, where there was other evidence 
which could be obtained through the medium of equity ; and 
which, because of the disinterestedness of the witnesses fur- 
nished a surer test of truth. 
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~ In the case at bar, it is not alledged that the complainant 
Jones, omitted to defend at law upon the ground that he could 
not prove the usury by disinterested proof, or that he was 
prevented from making his defence, because he believed that 
the defendant would deny the truth of the evidence he might 
give. Even if he entertained such an opinion, still he should 
have endeavored to make defence, and cannot after judgment 
come into chancery to have the advantage of evidence since 
discovered ; especially when it is not shown that he made any 
effort to obtain it previously. 

The cases from New York merely determine that a party 
when sued upon a usurious contract is not bound to exam- 
ine the plaintiff asa witness to prove the usury ; but if there 
are other witnesses whose testimony may be reached in equi- 
quity, that court will entertain his defence. These cases are 
clearly distinguishable from the present. Here, the borrow- 
er may, under the statute, be ‘a witness, and thus establish 
the usury, unless the opposite party will deny it; besides the 
evidence discovered since the trial was admissible at law, had 
the defendant there, been advised of its existence before judg- 
ment. See 5 Paige’s Rep. 249; 7 Id. 598; 1 Stewt. Rep. 
81; 2 Id. 42; 3 Porter’s Rep. 436; 7 Id. 549; 5 Id. 547. 

In every view in which the case has been presented, we 
think the bill is wanting in equity. The decree is therefore 
affirmed. 





SPENCE v. McMILLAN. 


1. In an action of detinue against a sheriff, who received money in a bag 
from a prisoner committed to his custody, the declarations of the prisoner 
that the money belonged to the plaintiff, with his consent to give it to 
him, are admissible to prove property in him. 

2. Such declarations are admissible, although the prisoner is present and 
might be called as a witness. 
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3. A defendant cannot, under the plea of non detinet insist, that his lien on 
the chattel for expenses, &c. has not been discharged, unless he insisted 
on the lien when the demand was made. Quere? whether the existence of 
the lien should not be specially pleaded. 

4, When money had been changed, but afterwards put ina bag by the thiefs 
his admission of the title of the plaintiff is sufficient to warrant a recovery 
in detinue against one holding as the bailee of the thief. 





Error to the Circuit Court of Talladega. 


Detinve by McMillan to recover of Spence a certain sack 
or bag marked in a particuliar manner, and containing forty- 
nine pieces of gold coin, called sovereigns, and $63 50 in sil- 
ver coin. 

At the trial, on the general issue, it was in evidence that 
several persons, having learned that one Ware had stolen a 
slave or slaves, and that a considerable reward was offered 
for his capture and commitment to some jail, proceeded to 
watch the road in Talladega county. Ware passed along 

the road, having in his possession two slaves and two horses. 
He was pursued and taken, and with the slaves and horses 
conveyed to Talladega. ‘There was found in the possession 
of Ware, and of one of the slaves, gold and silver amounting 
to $301 50. Shortly after the capture of Ware, he paid thirty 
cents to some person, by giving a half dollar and receiving 
back two ten cent pieces. ‘The captors of Ware delivered 
him with the slaves, horses and money, to the defendant, as 
the sheriff of Talladega county, taking his receipt therefor. 
They then claimed and obtained the reward offered for 
Ware’s apprehension. Ware was committed to the jail of 
Talladega on a charge of negro stealing, and at the trial of 
this cause was in confinement therein. Some time after 
Ware was thus committed, and after the defendant had re- 
ceived the money, the plaintiff came to Talladega, and went 
to the jail to converse with Ware. The defendant offered to 
give up to the plaintiff the money, if Ware would consent, 
and pay his fees as sheriff. Ware did verbally consent to 
this, but when the defendant then presented a writing to 
Ware, expressing only the consent of Ware that he might 
surrender the money to the plaintiff, Ware refused to sign it, 
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or to give his consent in writing. The plaintiff next offered 
a witness to prove, that about this time, in a conversation 
with Ware, relating to the money, he admitted it belonged to 
the plaintiff. 

This evidence was objected to, Ware being then present 
in court, on a hab. cor. ad test. issued at the instance of the 
defendant, and the objection being overruled, he thereupon 
excepted. After speaking of the admissions of Ware, this 
witness testified, on cross-examination, that in the same con- 
versation, Ware told the witness, that the money was got by 
him, (including the fifty cents paid out as before stated, ) from 
the plaintiff, as boot in a slave trade made between them— 
that he had swapped Brown and McMillan two slaves belong- 
ing to Mallory and Welsh, for a negre boy, and got some 
$600 or $700 in gold and silver in the swap, to boot. The 
boy spoken of, was the same taken with Ware when captur- 
ed. This witness further testified, that just before this suit 
was brought, the plaintiff demanded the money from the de- 
fendant. He also identified the bag containing the money, 
and proved that it contained about the sum of money alledg- 
ed, as well as the value of the gold coins. There was some 
other proof by witnesses, estimating the value of the gold 
coin, but slightly varying as to the value. 

This was all the evidence before the jury ; the defendant 
requested the court to charge— 

1. That the evidence was not sufficient to sustain this ac- 
tion. This was refused. 

2. That if,the thirty cents was paid by Ware, as in proof, 
and the twenty cents received by him, was put in the bag— 
then the plaintiff was not entitled to recover in this form of 
action. ‘This was refused, and the jury instructed, that a 
variance or discrepancy of only twenty cents, was, not re- 
garded in law, and they should disregard it in this case. 

3. That this action could not be maintained unless before 
its commencement, the plaintiff had paid or tendered to the 
defendant a proper compensation as his fees, for keeping the 
slave spoken of as committed to the custody of the defendant 
when Ware was committed to jail. This was also refused. 

The defendant excepted to the refusal to give the charge 
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as requested, and to that given, and now assigns that in these 
particulars the circuit court erred. 





S. F. Rice and F. W. Bowpon, for the plaintiff in error, 
made the following points: 

1. Ware was acompetent witness, and evidence of his de- 
clarations were not admissible, with respect to the title of the 
money. [Borland v. Mayo, 8 Ala. Rep. 104, 113; McBride 
v. Thompson, Ib. 650; Julian v. Reynolds, Ib. 684; Bank 
of Ala. v. McDade, 4 Porter, 252; Hodges v. Harlin, 3 C. & 
P. 170; Alexander v. Messor, 11 John. 185; Kennedy v. 
Meador, 18. & P. 220; Fitch vy. Chapman, 10 Conn. 9; 
Hurd v. West, 7 Cowen 752; Thomas v. Waterman, 7 Met. 
227.) 

2. The sheriff, by positive law, is quasi the inkeeper for 
prisoners, both in civil and criminal cases, and a prisoner is 
bound to pay the sheriff for sustenance provided. The she- 
riff is therefore entitled to the lien upon the property of the 
prisoner in his custody. [Adams v. Hopkins, 5 John. 253, 
and cases there cited; Noble v. Smith, Ib. 357, in notes; 
8 Am. Com. L. Cases, 47, § 5.] And no action can be sus- 
tained for such property, unless just compensation is paid, or 
tendered before suit brought. [2 Greenl. 225; Brown v, 
Brown, 5 Ala. 508. ] 

3. Detinue lies only for money when it can be identified, 
and here, a portion certainly was not the identical money of 
the plaintiff. All the money in the bag must be identified 
as the property of the plaintiff, and asa part did not belong to 
him, the charge refused should have been given. [1 Chit. 
Plead. 120; Haynes v. Crutchfield, 7 Ala. Rep. and cases 
there cited. | 


W. P. Cuuton, contra, argued— 

1. That the defendant was the mere banker of the money, 
the title to which, as against him, was in Ware, and Ware’s 
declarations, as the possessor, were admissible to show the 
money belonged to the plaintiff. [Oden v. Stubblefield, 4 
Ala. Rep. 42 ; Belknap v. Pratt, 5 H. & J.51; 3C. & P.395; 
Horton v. Smith, 5 Ala. Rep. 348; Cowen & Hill’s Notes, 
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600; 1 Starkie Ev. 70; Bliss v. Winston, 1 Ala. Rep. 348 ; 
Rice v. Bancroft, 11 Pick. 469.] 

2. The supposed want of identity, on account of mixing 
the change received on the road, comes within the maxim 
de minimis, &c., but independent of this, the other monies 
were recoverable. 











GOLDTHWAITE, J.—1. To ascertain whether the de- 
clarations of Ware in this case, were admissible as evidence, 
it is proper to look at the surrounding circumstances. It will 
be seen he had previously been arrested and committed to 
jail ona charge of slave stealing. At this time, although the 
money was notin his actual possession, yet those who took 
him asserted no title, and it was committed to the keeping of 
the defendant, in common with the other property found up- 
on Ware, or in his possession. Wherever the true title was, 
it seems clear the defendant must be considered as the mere 
bailee of Ware. In this view his admissions that the plain- 
tiff was entitled to the money, and his consent that the de- 
fendant should surrender the money, was sufficient to invest 
the plaintiff with the title, as against the defendant, who cer- 
tainly has no claim whatever, and against whom the title of 
Ware is entirely sufficient. 

It is possible there is some difficulty under the proof, in 
arriving at the conclusion the money originally belonged to 
McMillan, and therefore, in this aspect, he might not be enti- 
tled to maintain detinue; but in the one first noticed, this 
difficulty does not arise. If Ware admitted.the right of the 
plaintiff to the specific money contained in the bag, and con- 
sented it should be delivered to him, it does not lie with the 
defendant to say this shall not be done. If the case was put, 
that Ware was the owner of the money—and there is nothing 
in the case to show that any one besides the plaintiff had a bet- 
ter title—it cannot, we think, be doubted, that his title would 
pass by any sufficient contract, and we consider the admis- 
sion of the right of the plaintiff to the money, with the con- 
sent that the defendant should so deliver it, as transferring 
whatever title Ware possessed. As Ware’s title was prefer- 
able to any which the defendant has asserted, there was no- 
thing to bar arecovery. The general rule is, that the decla- 
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rations of persons in possession of chattels, are always admis- 
sible as evidence, with respect to the title being in some oth- 
er person, but it is difficult to say in advance, that the rule is 
applicable to all declarations. Numerous cases are found in 
the books sustaining thisrule, and many of them are cited in 
the briefs of the counsel. One entirely applicable to the facts 
presented here is, Willers v. Farley, 3 C. §* P. 395, where it 
was held, the declarations of adebtor remaining in possession 
of goods after a sheriff ’s sale—these being afterwards seized 
and sold under another fi. fa.—were admissible to show the 
first sale was merely colorable. Whether the declarations of 
Ware are to be considered as admitting the original title of 
the plaintiff to the money, or as a transfer of that which he 
was invested with, in our judgment, they were alike admis- 
sible. 

2. Itis insisted, however, that as Ware himself was pre- 
sent, and might have been examined, the declarations for this 
reason should have been excluded. The rule is, that such 
declarations of Ware, are evidence as part of the res geste 
attending the property, and as such are proveable as distinct 
facts. [Rice v. Bancroft, 11 Pick. 469.] 

3. [t isnot shown that the defendant was entitled to any 
compensation for keeping the money or slave, but if such was 
the case, he would not be allowed to defend this suit on this 
point, unless he insisted on the claim for compensation, as 
the only excuse for failing to deliver it when it was de- 
manded. 

It is said, when goods are pledged, the defendant cannot 
show this fact under the plea of non detinet, but must plead 
it specially. [1 Chit. Pl. 485.] In analogy to this, it would 
seem reasonable that the assertion ofa lien should be disclos- 
ed in the same manner, but however the rule of pleading may 
be, and independent of it, the refusal to deliver when a de- 
mand is made, is evidence from which it may be inferred, 
the defendant denies the title of the plaintiff, unless the re- 
fusal to deliver is put expressly on the ground of the lien 
supposed to exist. In connection with this subject, see Cross 
on Liens, 53, 54, and cases there cited. 

4. If the money was sought to be recovered on the sole 
ground, that it belonged to the plaintiff, independent of any 
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transfer of the title by Ware, when in jail, it would be diffi- 








cult to sustain the charge in relation to the two ten cent pie- 
ces, on any other ground than the maxim de minimis, &c., 
but instead of placing our decision on this ground, we re- 
fer to what is said in the first paragraph of this opinion, 
where we have endeavored to show, the declarations of Ware 
might be considered as a transfer of his interest, whatever 
that was, in the money, and in this point of view, the inac- 
curacy of the charge, if thus considered, is entirely unimpor- 
tant. 

On the whole, we are satisfied there is no error in the re- 
cord. Judgment affirmed. 


KYLE & GUNTER v. BOSTICK & SHERROD. 


1. A deposition cannot be objected to at the trial, because the interrogatories 
are leading. ‘The objection must be taken when the question is put, to 
the witness. 

2. When a release is proved to have been made before a deposition is taken, 
and that the witness knew it, the fact that the release is on file, among the 
papers in the cause, is prima facie evidence of its delivery. 

3. A certificated bankrupt, is discharged from all surety debts, though paid 
by the surety after the bankrupt obtains his discharge, and is therefore a 
competent witness for the surety, in a suit between hjm and the creditor. 

4. A promise by a debtor, to his creditor, to pay hima sum of money for de- 
lay, will discharge the surety, though the money be not paid, unless the 
promise is usurious, and in that event, the surety is not discharged, unless 
the money is paid. 


Writ of Error from the County Court of Pickens. 


Assumpsit by the plaintiffs in error, against the defendants, 
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on a promissory note for $623, due the 25th December, 1836, 
executed by them jointly with one Childs. 

The defendants pleaded non assumpsit, and that they are 
the mere securities of Childs, and were released by time being 
given to him, by the creditor, without their consent. Upon 
the trial, as appears from a bill of exceptions, the defend- 
ants introduced the’ deposition of Childs, who proved, 
that he had been released from the payment of all his 
debts, since the execution of the note, by the bankrupt law, 
and had also been released by the defendants from all liabili- 
ty upon the note. 

To establish the delay, he stated, “I paid Gunter sixteen 
per cent., to wait with me twelve months, after the note was 
due, and upon that consideration he did wait with me twelve 
months, and I executed my note to him for the same per cent. 
to wait with me twelve months longer, he agreed to do. 
Gunter held the note, and had contracted with him to delay 
the same twelve months.” 

The plaintiff objected to certain interrogatories as leading, 
and to the entire deposition, because the witness was interest- 
ed, and incompetent, and thereupon the defendant produced 
a release, executed by them to Childs, dated previous to the 
time of taking the deposition, and proved to have been exe- 
cuted at the time it bore date, and was found on file among 
the papers of the cause, but it was not shewn that Childs had 
ever seen it, or knew of its existence, further than appears 
from his deposition. The court overruled all these objec- 
tions, and permitted the deposition to be read ; to which the 
plaintiff excepted. 

The defendants also introduced a witness, who proved that 
Gunter, one of the plaintiffs, had told him before the com- 
mencement of the suit, that Childs had executed to him a note 
of fifty dollars, to extend the time of the note sued on, for 
one year; whereupon, Gunter produced, and proved a note 
made by Childs, to him, dated 9th January, 1838, for the pay- 
ment of $50 on the 25th December after, and offered to read 
the same to the jury, for the purpose of showing that the note 

spoken of by the witness had not been paid, which on motion 
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of the defendant, was excluded by the court, and the plain- 
tiff excepted. 

The plaintiff moved the court to charge, 

1. That a promise by the principal to pay money for ex- 
tension of the time of payment, will not release the sureties, 
if the money is not paid. 

2. That if they believed all the testimony, they must find 
for the plaintiffs. 

These charges the court refused to give, and charged, that 
if Childs executed his note for fifty dollars to the plaintiffs, 
upon an agreement to give day of payment for one year, the 
securities would be released, whether the note was paid or 
not. To all which the plaintiff excepted, and which he now 
assigns as error. 


Peck § Cuark, for plaintiffs in error. 
J. B. Cuarke, contra. 


ORMOND, J.—The objection to the deposition of Childs, 
because the interrogatories were leading, could not be made 
at the trial of the canse. There is no difference in this res- 
pect, between evidence taken by deposition, and the oral ex- 
amination of the witness in court. In either case, the objec- 
tion must be made when the question is propounded to the 
witness, or it will be considered as waived. [Towns & O’- 
Brien v. Alford & Butler, 2 Ala. 378.] 

The objection to the release is alike ineffectual. It was 
proved to have been in fact made, before the witness was 
examined, and from his deposition, that he knew it had been 
made, and the fact that it is found on file among the pa- 
pers in the cause, is at least prima facie evidence of its de- 
livery. 

The objection to the witness, because of his bankruptcy, 
is founded upon the idea, that to render him competent, he 
should have released his interest to the assignee. The effect 
of his testimony in this case, was not to relieve his estate 
from the payment of a debt, and thus to increase his interest 
in the surplus, if any, because if by the aid of his testimony, 
the sureties should avoid the payment to the creditor, the 
debt would still be due from the principal debtor, and would 
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consequently remain a charge upon the estate. Independent 
however of this consideration, the question appears to be set- 
tled by the express terms of the bankrupt act. The fourth 
section declares, that ‘the discharge and certificate, when 
duly granted, shall in all courts of justice, be deemed a full 
and complete discharge of all debts, contracts and other en- 
gagements of such bankrupt, which are proveable under this 
act, and shall, and may be pleaded as such,” §*c. ‘To ascer- 
tain therefore whether a bankrupt is discharged from a debt, 
contract, or engagement, it is only necessary to inquire whe- 
ther it was “ proveable” under the act. 

The fifth section is devoted to this subject, and provides 
that “all creditors whose debts are not due and payable until 
a future day, all annuitants, holders of bottomry, and respon- 
dentia bonds, holders of policies of insurance, sureties, in- 
dorsers, bail, or other persons having uncertain, or contingent 
demands against such bankrupt, shall be permitted to come 
in, and prove such debts, or claims, under this act, and shall 
have a right, when their debts and claims become absolute, 
to have the same allowed them,” &c. It is impossible not 
to see, that the design of the act was, to absolve the bank- 
rupt from all his debts, engagements and contracts, whether 
due at the bankruptcy or not; or whether absolute or de- 
pending on some further contingency. It is not left to spe- 
culation or conjecture, whether the contract of a surety, which 
had not been enforced at the time the bankrupt took the ben- 
efit of the act, is included in the list of contracts, which the 
bankrupt is discharged from. As a general rule, it is certain- 
ly true, that until the surety pays the debt of his principal, he 
has no demand upon him; or, to speak with more precision, 
the relation of debtor and creditor does not subsist between 
them until such payment; but by the express terms of this 
act, the surety is permitted to come in, and prove his liability 
to pay, asa debt, and being proveable under the act, the 
bankrupt is discharged from it. From this view it appears, 
that the bankrupt had no interest whatever in this controver- 
sy between his former creditor, and his sureties, being alike 
discharged from the claims of both. 

The question arising upon the exclusion of the note offer- 
ed in evidence, and of the charges given and refused, present 
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some embarrassment, from the manner in which they are pre- 
sented upon the record. 

There is some difficulty in ascertaining, what the contract 
was, which the witness, Childs, deposed to, whether he 
meant to state that there were two contracts for delay—one 
by which sixteen per cent. per annum, was paid in money for 
delay, and and a subsequent agreement for which a note was 
executed—or whether there was but one agreement ; and if 
so, whether any portion of the money agreed to be given for 
the delay, was in fact paid when the agreement was executed. 
Nor was any question expressly made in the court below, so 
far as we can judge from the record, as to the true nature of 
the contract, whether it was usurious, or upon sufficient con- 
sideration or not. 

The two first charges moved for by the plaintiffs, assume, 
that although a note for fifty dollars was executed by the 
debtor for delay, without the consent of the sureties, that it 
will not absolve them from liability unless the note was paid. 
These charges the court refused to give, and in the last 
charge affirmed the converse of this proposition to be the law. 
This is certainly correct, assuming the contract to be valid, 
and upon sufficient consideration, which the proposition as 
put, appears toadmit. Upon the execution of such a con. 
tract, the sureties would be immediately discharged, whether 
it was ever performed or not. 

The court was however asked to charge the jury, upon all 
the evidence in the cause, and to instruct them, that if they 
believed it, the defendants were not entitled to a verdict. As 
the testimony was almost entirely documentary, and all in- 
troduced by the defendants, no objection exists to asking such 
a charge; and the question arises, what is the testimony prov- 
ed in the cause. Although the testimony of Childs is some- 
what ambiguous, we think the fair interpretation of it is, that 
there was but one contract made for the delay, and that Childs 
agreed to allow sixteen per cent. per annum for this indul- 
gence. It is true, in one part of his deposition he says, “I 
paid Gunter sixteen per cent to wait with me twelve months, 
aud upon that consideratiou he did wait with me twelve 
months.” He adds, in the same sentence, “I executed my 
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note to him for the same per cent. to wait with me twelve 
months longer, he agreed to do.” But in answer to the 
next question, whether any time had intervened after the 
note became due, within which suit could not have been 
brought, he says, “ In consideration of the above payment of 
sixteen per cent. said Gunter verbally promised me that he 
would not sue on the note.” 

It seems necessarily to follow from this, that there was but 
one suspension of the right to sue, and this is confirmed by 
the admission of the plaintiff, Gunter, brought out by the de- 
fendants, that Childs had executed to him a note for fifty dol- 
lars, to extend the time of payment for one year. It appears 
to us, the just interpretation of this testimony is, that when 
the witness speaks of paying sixteen per cent. he means it 
was secured by the note he executed; but this note it ap- 
pears was but for fifty dollars, which would be but about eight 
per cent. on the amount of the debt, which added to the in- 
terest upon the debt secured also by note, would make the 
sixteen percent. It is difficult to suppose, that Childs would 
have spoken in this ambiguous manner, when his attention 
was particularly directed to it, if in fact he had made two suc- 
cessive agreements for delay, one of which was obtained 
by the payment of money, and the other secured by a note. 

In this view of the case, the question arises, whether a pro- 
mise by the debtor, to pay the creditor usurious interest for 
delay, is such a contract as will release the sureties. We 
have met with but few cases precisely in point, but it appears 
to us, that an agreement which the creditor cannot enforce, 
but at the pleasure of the debtor, is not such a contract as will 
discharge the sureties. A contract without consideration will 
not have this effect, because the debtor cannot enforce it, and 
the reason is precisely the same when it is unavailing to the 
creditor. Allthe authorities agree, that a contract for delay 
between the debtor and creditor, which will absolve the sure- 
ties from payment of the debt, must be a valid, binding con- 
tract, which will disable the creditor from suing, during the 
period stipulated. Yet it is perfectly clear, that this contract 
did not prevent the creditor from disregarding his promise, 
and suing for the debt immediately, because the contract for 
the delay was absolutely void. 
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In the cases of Tudor v. Goodloe, 1-B. Monroe, 322, and 
Pykes v. Clarke, 3 Id. 262, this precise point was so deter- 
mined—that a promise by the debtor to the creditor to pay 
him usurious interest for delay, did not discharge the surety ; 
and also in Wilson v. Langford, 5 Humph. 320. 

If the money had been in fact paid by the debtor, instead 
of a promise to pay it merely, the case would be different. 
There would then have been a consideration for the delay, 
and it would not have lain in the mouth of the creditor to 
say, that it was an illegal one. Being an executed con- 
tract, it would be obligatory on him, as one of the parties 
to it. 

As it respects the proposition of the plaintiffs, to introduce 
the note of Childs for ¢50, it is very clear, that after the de- 
fendants had introduced the admissions of the plaintiffs, that 
such a note had been received by them from Childs, they had 
the right to introduce the note itself, and it was for the jury 
to say, whether it was the note referred to by the witness, or 
not. The possession of the note by the plaintiffs, was cogent 
testimony to prove that the usurious interest promised for 
the delay had not in fact been paid. 

We have already remarked, that the testimony is not so 
certain as it is desirable that it should be, and if we have 
mistaken it, it can be rendered certain upon another trial, and 
as the cause would at all events have to be reversed, upon 
the last point considered, the defendants cannot be injured by 
the view taken of the testimony if incorrect. 

















MALLORY, er at. v. MATLOCK. 


1. Where a party in a cause pending at law, proposes interrogatories to his 
adversary, pursuant to the statute, and they are improperly rejected, his 
appropriate remedy is a mandamus, to compel their allowance. 

2. The statute which permits a party to examine his adversary upon interro- 
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gatories in a suit at law, does not take away the right to file a bill for dis- 
covery ; if however he elects to file such interrogatories, he “shall not be 
allowed afterwards to exhibit a bill in chancery for discovery touching the 
same matters :” but ifthe court disallows or rejects interrogatories, and 
they are not so filed as to require answers, there is no such election as 
will preclude a resort to chancery. 

3. Chancery cannot entertain a bill for discovery after a judgment at law, 
where the fact sought to be elicited is matter of legal defence, unless a 
sufficient excuse is offered for not having exhibited it, at an earlier period. 

4, Relief cannot be obtained in equity against usury, where the party has 
omitted to plead it at law, and shows no excuse for the failure. 

5. Where the answer is a complete denial of a bill upon which an injunction 
issued, the bill, if wanting in equity, may, not only be dismissed, but the dam 
ages prescribed by statute, may be imposed, upon the ground “ thatthe 
injunction was obtained for delay.” 








Writ of Error to the Court of Chancery sitting at Jack- 
sonville. 


Ir is stated in the bill that the complainants, William and 
Henry H. Mallory, the former_as principal, and the latter as 
surety, executed their bill single, on the 15th February, 1841, 
by which they promised to pay to the defendant, twelve 
months after date, $3,315. On this specialty the defendant 
recovered a judgment against the obligors at the July term of 
the county court of Benton, holden in 1844, for the amount 
expressed on its face, with interest thereon. 

The complainant, William Matlock, paid on the writing in 
question twenty-five dollars in cash, and in addition to that 
it obliged the obligor’s to pay seventy-two dollars and fifty 
ceets more than was due at its maturity ; this excess was pro- 
duced by the calculation of interest at a higher rate than eight 
per cent. Complainant was aware of these facts at the Jan- 
uary term of the county court preceding the rendition of the 
judgment, and then proposed to exhibit interrogatories to the 
defendant, to elicit proof of them pursuant to the statute— 
there being no other witness by whom he could establish the 
same. But his interrogatories were ruled out, and after the 
judgment was rendered against the obligors, they prosecuted 
a writ of error ta the supreme court, where the decision of 
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the c@&unty eourt, in respect to the interrogatories, and the en- 
tire case, was affirmed. ‘The complainant, Smith, having 
executed the writ of error bond asasurety, he became a par- 
ty to the judgment of affirmance. 

It is alledged that the defendant resides in the county of 
McMinn, in the state of Tennessee, and had no agent in this 
state, or any one else authorized to receive what was really 
due to the defendant, within the complainant’s knowledge. 
The complainant, William Matlock, however, proposed to one 
of the defendant’s counsel, to pay the amount of the judg- 
ment, excepting the $25 previously paid, and the usurious 
interest, if a settlement could thus be made; but the attor- 
ney declined the proposition, saying he was unauthorized to 
accept less than the entire amount of the judgment. ‘Thus 
a tender is excused, but the complainants declare their rea- 
diness to pay, and offer to pay the proper sum into court, as 
may be directed. The bill prays that an injunction may be 
awarded, &c., which was accordingly done. 

The defendant answered, admitting the exhibition of in- 
terrogatories, and the decision thereon, and the execution of 
the bill single, as charged by the complainants; denies that 
any sum was reserved for interest above the legal rate, or that 
$25 or any other amount was paid in part of the indebtedness 
in question, which was not duly applied. In May, 1842, 
$15 was paid him, which were duly applied ; $25 were paid 
respondent previous to the execution of the note, upon ano- 
ther and distinct account, which of course cannot be claimed 
as a credit. 

It is alledged that the complainants and defendant were 
present at the trial at law, and represented by counsel ; the 
plea of payment was filed and passed on by the court; anda 
full and fair opportunity afforded to plead usury or any other 
defence they thought proper, but no such plea was interpos- 
ed, or at least attempted to be sustained. 

Respondent denies that a tender was ever made by the 
complainants to the defendants’ attornies, though well known 
to them ; and hence it is insisted that they have no right to 
come into equity. The answer prays the benefit of a demur- 
rer, according to the statute in such case. 

The chancellor was of opinion that the answer was a full 
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denial of every allegation of the bill; further, that the Mill it- 
self did not present a proper case for equitable relief; there- 
upon the same was dismissed with costs, and six per cent. 
damages, as by statute provided, where an injunction is ob- 
tained for delay. 


S. F. Rice, for the plaintiffs in error, contended, that the 
decree was erroneous in adjudging damages against the com- 
plainants ; this was not allowable where a bill was dismissed 
for want of equity. [5 Ala. Rep. 55.] The decree must be 
reversed and rendered, if defective, at defendants’ costs. 

But the bill is not wanting in equity ; it is for discovery 
and relief, and excuses delay, if an excuse be necessary, for 
not making the defence earlier. [6 Ala. Rep. 320.] In ca- 
ses of usury, the jurisdiction of law and equity are concurrent. 
[5 Ala. Rep. 65; 9 Dana’s Rep. 5.] It has been intimated 
by this court, that a mandamus is the appropriate remedy 
where a court of law refuses to allow interrogatories to be ex- 
hibited to a plaintiff according to the statute; but this is a 
mere dictum, and will not be regarded as an authority. [7 
Ala. Rep. 506, 757.) But if a mandamus is allowable in 
such case, chancery must also entertain jurisdiction ; or other- 
wise the suit at law would be disposed of before a manda- 
mus could be applied for, and the party left remediless. See 
3 Ala. Rep. 406. 


A. J. Watxer, for the defendants, insiste€d—A party ask- 
ing relief against a usurious contract, must excuse the failure 
to make defence at law. [1 Stewt. Rep. 81; 2 Id. 420.] 
The camplainants could have defended at law—they were 
not prevented by the act of the defendant, but are themselves 
chargeable with negligence. [7 Porter’s Rep. 549.] A bill 
of discovery comes too late after judgment, unless some rea- 
son is shown for not having filed it previously. [3 Stewt. R. 
155; 5 Porter’s Rep. 547.]_ The defendants’ answer is a full 
denial of the bill, and though it was dismissed for want of 
equity, it was entirely proper to decree the six percent. dama- 
ges. Inthe case cited on this point from 5 Ala. Rep. 55, the 
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defendant had not answered ; and this, as will be seen from 
the opinion of the court, made a material difference. 














COLLIER, C. J.—The ‘chancellor was clearly correct in 
dismissing this bill for want of equity. We have carefully 
examined it, and cannot discover any allegation which would 
furnish a pretence for sustaining it. In respect to the ruling 
of the county court upon the interrogatories to the defendant 
that does not entitle the complainants to a hearing in chance- 
ry. In Mallory, et al. v. Matlock, 7 Ala. Rep. 757, it is sug- 
gested that if interrogatories in such a case are improperly re- 
jected, a mandamus would be the appropriate remedy to 
compel the primary court to admit them. If this suggestion 
be well founded, it would have been comyetent for the com- 
plainants to have applied for that writ; at the term of the 
circuit court intervening between January and July, 1844. 
But if they had not thought proper to pursue this course, they 
could have filed their bill previous to the judgment at law; 
for the proviso to the act of 1837, under which the interrog- 
atories were proposed, explicitly declares that a party to an 
action at law, may exhibit his bill “ for a discovery against 
any adverse party, as heretofore, if he shall elect to do so; 
but any party having elected to file such interrogatories, shall 
not be allowed afterwards to exhibit a bill in chancery for 
discovery, touching the same matters.” [Clay’s Dig. 341, $ 
160.] Interrogatories which the court have disallowed, can- 
not, within the meaning of the proviso, be said to have been 
filed ; consequently there was no election which could have 
prevented the complainants from calling for a dicovery by bill; 
and if there was, it is apprehended that the same reason would 
apply after judgment at law, unless there was some indepen- 
dent ground for equitable interposition. It has been repeat- 
edly held, not only by this, but other courts, that chancery 
cannot entertain a bill for discovery after ajudgment at law, 
where the fact sought to be elicited is matter of legal defence; 
unless an excuse is offered for not having exhibited it at an 
earlier period. Soit may be regarded as settled, that relief 
cannot be obtained in equity against usury, where the party 
has omitted to plead it at law, and shows no excuse for the 
failure. ‘The law was so ruled by our predecessors in this 
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court, even when usury went to avoid the contract im foto, in 
acourt oflaw. Since the modification, which only operates 
a forfeiture of all interest, leaving the principal to be recov- 
ered, that decision cannot be questioned, even if the Ken- 
tucky cases should be recognized as correctly expounding the 
law. ; 
In Crawford v. the Bank of Mobile, 5 Ala. R. 55, the de- 
fendant failed to answer the bill, and it was said that it could 
not be assumed that because a bill was wanting in equity, 
that the complainant exhibited it merely for the purpose of 
obtaining delay. He may have been prepared to sustain its 
allegations, and impressed with the belief that its equity was 
unquestionable. But inthe case at bar, the answer is a com- 
plete denial of the bill, and showing very forcibly, in the lan- 
guage ofthe statute, “that the injunction was obtained for 
delay.’ Consequently the case was a proper one for the im- 
position of damages. The fact that the bill was dismissed 
because the case presented was not proper for a court of equi- 
ty, cannot place the complainants in a more favorable posi- 
tion. 
We have but to add, that the decree must be affirmed. 











STEWART, er au. v. HOOD, er At. 


1. In this State, when an administrator de bonis non sues upon a note giveti 
to the administrator in chief, in that character, for goods of the estate, he 
is not responsible de bonis propriis for costs, as he necessarily sues in his 
representative character. 

2. Ina suit, where the question was involved, whether a slave was sound when 
sold by an administrator, the declarations of the intestate, the owner of 
the slave, that he was unsound, are admissible evidence, to show when the 
unsoundness commenced. 

3. When the evidence before the jury is uncertain and indefinite in its na- 
ture, or as to the conclusions to be drawn from it, the court is not warrant- 
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ed, as a matter of law, to charge the jury that acase is made out for either 
party ; the conclusions of fact must be ascertained by the jury. 

4. When an interested witness is examined at the instance of the defend- 
ants, and cross examined by the plainttffs, the latter may read the deposi- 
tion, although the former declines to do so. 


Error to the Circuit Court of Pickens. 


Assumpsit by Stewart and another, as administrators de bo» 
nis non of B. G. Sims, deceased, against Garnett and another, 
as the makers ofa note payable to one Gordon, administrator 
in chief of that estate. The defendants pleaded, 1: Non as- 
sumbsit. 2. Want of consideration. 3. Failure of conside- 
ration. 4. Fraud. 

At the trial, the note was read to the jury, and appeared to 
be given on the 14th February, 1845, due on the Ist Janua- 
ry thereafter. This was admitted by the parties to be assets 
of the estate, and to have been given to Gordon as administra- 
tor for a negro slave named Henry, bought by Hood at the 
administrator’s sale of Sims’ personal property; also that 
Gordon was personally present at the sale, and that Gordon 
died before the commencement of this action. 

The defendants produced a witness who testified he first 
saw the slave in July, 1842, at the house of Sims, then liv- 
ing ; that the slave was sick, and the witness, as a physician, 
was then called to see him. The slave was then laboring 
under an affection of the liver, and Sims told the witness the 
slave always had been delicate. The plaintiffs objected to 
the admission of this declaration, but the court let it in to the 
jury. 

The witness further testified the next time he saw the 
slave was the 14th Feb. 1843, the day of the sale when Mr. 
Hood was taking him home after the purchase; the slave 
then had a sickly languid look, and any prudent observing 
man would have seen that something was the matter with 
him. Hood lived about six miles from the place of sale, and 
was taking the slave home on horseback behind him. The 
witness saw the slave about six weeks afterwards, in his ca- 
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pacity of physician, and then he was laboring under the same 
disease as when seen at Mr. Sims’ residence. The slave died, 
as the witness understood, in July, 1843. His symptoms of 
disease were aggravated, and in the opinion of the witness, 
as a physician, the slave was unsound and worthless at the 
time of sale. His disease was a chronic affection of the liver, 
and his whole system sympathetically affected. Another 
witness for the defendants testified he was living in Hood’s 
family on the night of the 14th February, 1843, when the 
slave was brought home. ‘The defendant told the slave to 
bring in a stick of wood, and one of moderate size was brought; 
witness noticed, that in laying the wood on the fire, the slave 
reeled a little and breathed very hard ; that he moved lan- 
guidly. Witness thereupon suggested to Hood the slave was 
unsound, and asked Hood if such was the fact. Hood re- 
plied, he had paid a sound price. This witness also testified, 
the slave was of no use to Hood. Another witness, a physi- 
cian, testified for the defendant, that he attended the slave 
during his last sickness—considered him as laboring under 
an affection of the heart, and also considered he was unsound 
at the time of the sale. The slave died at the house of the 
plaintiff, Stewart. Another witness for the defendant, testi- 
fied he was the overseer for Sims in 1842; that in the sum- 
mer of that year the slave was afflicted with what the family 
thought were rheumatic pains. Gordon was the brother-in- 
law of Sims, and lived neighbor to him, and was called over 
twice to see the slave when confined with rheumatic pains. 
Gordon was quite intimate with Sims’ affairs. Witness knew 
the slave in South-Carolina, where he was delicate, and trou- 
bled with a cough. Another witness testified that a few days 
before the sale, he was at Gordon’s house, to see about buy- 
ing some of the slaves, amongst the rest Henry. Gordon 
told witness Henry was unsound, and had been troubled 
with rheumatic pains, but as he was only 15 years old, he 
thought he would out-grow them. Gordon also said he meant 
to buy the slave himself. Witness was present at the sale. 
Gordon was not there. Witness asked the auctioneer, when 
selling other slaves, if he was selling the property as 
sound ; the auctioneer replied in the hearing of the crowd, 
‘¢ we sell no other sort.”” Witness noticed the slave Henry 
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then looked as if something was the matter with him. From 
what the witness knew of the slave he would not have given 
more than ten dollars forhim. The defendant further prov- 
ed, that a few weeks before the slave died, he took him to Mr. 
Stewart’s, one of the plaintiffs, to return him. Stewart de- 
clined receiving the slave, and the defendant went off with 
the slave, but after riding a few miles, determined to go back 
to Stewart’s, who had acted as Gordon’s agent on the day of 
sale, and leave the slave at all events. He did so, and the 
slave died in Stewart’s possession. 'There was evidence sub- 
sequently, that the defendant had forced the slave on Stew- 
art, who afterwards sued Hood, and recovered judgment for 
the board of, and attention to the slave from that time until 
he died. When the slave was taken the last time to Stewart, 
the latter said “will leave him,” and told the slave to go to 
the kitchen. ‘The administrator had been acquainted with 
the slave for five or six years before the sale, and continual- 
ly, to the sale. The defendant also proved, that Gordon was 
a creditor of Sims’ estate to the extent of $6,000, and that 
the estate was greatly insolvent. Here the defendant rested. 

The plaintiffs then called a witness, who testified he was 
the auctioneer who sold the slave, and had no remembrance 
of having made the remarks testified to by the witness for 
the defendant, and if such were made, they were in jest only; 
that he expressly said the buyers must look out for them- 
selves; this witness stated, he did not sell property that day 
which he knew to be unsound, without declaring the fact. 
The plaintiffs also proved by another witness, present at the 
sale, that he was within hearing during the whole sale, and 
heard no warranty made that the property was sound ; he no- 
ticed the slave Henry, and knew from his looks he was un- 
sound. 

The plaintiffs then offered to read the deposition of Mrs. 
Gordon, the widow of Gordon, the administrator in chief, ta- 
ken on behalf of the defendants, but cross-examined by the 
plaintiffs. On motion of the defendants this was excluded, 
on the ground that Gordon was the predecessor of the plain- 
tiffs. 

Here the plaintiffs rested. 

The court instructed the jury, with other matters— 
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1. That if they believed the slave’s disease, on the day of 
his sale, could have been discovered by the defendant, by 
due diligence, they must find for the plaintiffs. Whereupon 
the plaintiffs moved the court to charge, that from the evidence 
in this case they must find for the plaintiff. This was re- 
fused, and thereupon the plaintiffs excepted to the several rul- 
ings of the court against them. 

The verdict was for the defendants, and thereupon judg- 
ment was entered for costs against the plaintiffs, to be levied 
de bonis testatoris et si non de bonis propriis. 

It is now assigned that the court erred— 

1. In rendering this judgment for costs. 

2. In permitting the declarations of Sims, of the unsound- 
ness of the slave to go to the jury. 

3. In excluding the deposition of Mrs. Gordon. 

4. In refusing the charge requested. 











P. Martin and B. W. Hontineron, for the plaintiffs in er- 
ror, insisted— 

1. That an executor or administrator, suing in right of his 
intestate, is not liable for costs. [2 Bay, 166; Jameson v. 
Lindsey, 1 Bailey, 79; Bordeaux v. Lane,.2 Ib. 6; Jameson 
v. Young, 2 Litt. 287; Holcraft v. Gentry, 2 J. J. M. 499; 
Chamberlain v. Spencer, 4 Conn. 550; Ketchum v. Ketchum, 
Ib. 89; Dig. 227, § 23; 2 Bing. 399; 7 Wend. 522; 1 Ib. 
30; 1 Bailey, 370; 3 John. 249.] 

2. The admissions of Sims were irrelevant, as the contract 
was not with him, nor any warranty by which his estate 
could be bound. If to fix a scienter on Gordon, they were 
incompetent, as he was not present when they were made. 

3. Mrs. Gordon was a competent witness. She was nota 
creditor of Sims’ estate, although her husband’s administra- 
tor was. It may be too, that Gordon’s estate was insolvent, 
and therefore nothing to divide to distributees. Under any 
circumstances, her interest is remote and contingent only. 
The interest of Gordon, in his lifetime, does not make the 
widow incompetent. [7 Term, 524; Caldwell v. Stewart, 
2 Bailey, 574; Chambers v. Spencer, 5 Watts, 504; 4 Dev. 
228; 3C. & P. 558.) 

Besides, the defendants had no right to speculate on the 
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testimony of an interested witness, and after ascertaining 
what the evidence will be, accept or exclude it at pleasure. 
When they elect to examine a witness in this condition, it is 
a waiver of the question of interest. Again, it is too late to 
object to a witness after she is sworn and has testified. 

4. Whether or not Gordon was guilty of fraud, has no 
bearing on the issue. The 4th plea being in short, can only 
refer to fraud by the parties on the record. But under the 
facts there was no fraud committed, and as there could be no 
warranty implied, the court should have charged the jury, 
the plaintiffs were entitled to recover. [Ricks v. Dillahunty, 
8 Porter, 133; Craddock v. Stewart, 6 Ala. Rep. 77; Steele 
v. Kinkle, 3 Ala. Rep. 352; Van Arsdale v. Howard, 5 Ib. 
596 ; Macklin v. Gardner, 2 H. § G. 176; Heath v. Allen, 
1 A. K. M. 442; Bell on Sales, 20 L. L. 97.] 


E. W. Pecx, contra, insisted. 

1. The judgment for costs is proper, and according to ap- 
proved precedents. 'The statute exempts administrators from 
costs when sued, but when they sue, there is no reason why 
they should not pay costs. [Minor, 111; 2 Lom. on Ex. 
383.) 

2. The admissions of Sims, that the slave was unsound, 
was evidence to show when the disease had its origin, if for 
no other purpose. 

3. Mrs. Gordon is prima facie the distributee of her hus- 
band’s estate, and that estate was shown to be a creditor of 
Sims’ insolvent estate. Whatever sum then is raised by this 
suit must benefit her. 'The interest is apparent and direct. 
No case exists where the creditor of an insolvent estate has 
been permitted to increase the assets by his own testimony. 

4. As to the charge, it is impossible to say the proof was 
such that the jury could draw no conclusion from it. Whe- 
ther as a case of warranty or fraud, it was proper to be left to 
the jury, and the court could not, in the condition of the case, 
pronounce on it as a demurrer to evidence. 


GOLDTHWAITE, J.—The question with respect to the 
form of the judgment for costs is not a material one, so far as 
the reversal of the judgment is connected with it, inasmuch 
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as it would be considered amendable if incorrectly entered. 
But the point is one of considerable importance, and may as 
well be decided now as at another time. At common law, 
no costs were due, either to the plaintiff or defendant. ['Tidd’s 
Prac. 945.] The English statute giving costs has never been 
construed to warrant them against administrators when they 
necessarily sue in their representative character, though it is 
said, if they sue on a contract made with them, in that capa- 
city, or for a tort to the assets, after the death, they may be 
thus charged, as in these cases the action could have been 
sustained in their own right. [Tidd’s Prac. 978.] Our sta- 
tute merely declares, that in all civil actions, the party in 
whose favor judgment shall be given, shall be entitled to full 
costs, except where it is otherwise provided by law. [Dig. 
316, § 20.] It is evident this does not give a more liberal 
mode of taxation than prevails in England, and without now 
undertaking to decide the point, it would seem that whenev- 
er an administrator may properly sue, in his representative 
character, the costs in all cases should follow the judgment ; 
and as that is, that the defendant shall go hence, if the 
suit of the administrator, the costs to be recovered are in that 
capacity only. Here the party sues in his representative cha- 
racter, on a contract made with a previous representative of 
the estate. It is not contended the suit was improperly 
brought, and beyond that it may be said, it was not necessa- 
rily brought, inasmuch as no other title is stated than the 
succession to the administration. Under these cireumstan- 
ces we think, the judgment should have been entered de bonis 
intestatis only. 

2. We cannot say the declarations of Sims, showing the 
slave was unsound during his lifetime, were irrelevant or im- 
proper to go to the jury. It was necessary to fix a period 
when the unsoundness commenced, or was admitted before 
a knowledge of that fact, as then existing, could be charged 
on Gordon who subsequently sold the slave. The admis- 
sion seems to fall within the principle, that any owner is 
competent to admit the condition of property possessed by 
himself, and here the inquiry as to the soundness of the slave 
was involved, whether the defence rested on a warranty, or 


on the supposed fraud. 
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3. The evidence on which the cause went to the jury, was 
not so certain and definite in its nature, or the conclusions to 
be drawn from it, as to warrant the court, as a matter of law, 
in charging the jury, that it made out a case, either for the 
plaintiff or for the defendants. Under this condition of the 
proof, the conclusions of fact were to be ascertained by the 
jury, and the charge asked was correctly refused. 

4. There are two aspects in which the supposed interest 
of Mrs. Gordon may be considered. 1. Whether her hus- 
band’s estate might be liable on the supposed warranty, or 
fraud, in the sale ofthe slave. 2. Whether the supposed in- 
terest she hasas a distributee of her husband’s estate, to in- 
crease the distributable fund of Sims’ estate—that being in- 
solvent, and indebted to her husband’s—is not too remote 
and contingent to disqualify her. In the first instance, it is 
clear, when called as a witness for the defendants, she would 
testify against her interest, and therefore it creates no objec- 
tion. Ifthe party to a suit will callan interested witness to 
depose in his favor, he certainly would not afterwards be al- 
lowed to discredit the witness; and the same rule, we think, 
would prevent the defendants here from asserting the suppos- 
ed interest of the witness in the result of the suit, as an ob- 
jection to the cross-examination, if the objection was made in 
open court. 'The question then comes to this: can the ad- 
verse party, who has cross-examined, use the deposition taken 
at the instance of the other party? We do not wellsee what 
reasonable objection there is to such a course. If the wit- 
ness was examined in open court, it is very certain we should 
never hear the objection of interest from the party offering him, 
and there certainly is no good to result froma practice which 
will permit a party first to ascertain by actual examination, 
what a witness will swear, and then admit or exclude him at 
pleasure. 

In chancery suits it has been held, that the complainant 
may not make out his case from the cross examination of the 
defendant’s witnesses. [Smith v. Biggs, 5 Sim. 391.] The 
reason for this rule in equity is not very obvious, and is stat- 
ed with some dissatisfaction, by a respectable writer on evi- 
dence. [Gresley, 287.] At law it has several times been 
ruled, that the opposite party may use the deposition when 
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he has been cited to attend the taking, and has cross-examin- 
ed. [Yeaton v. Fry, 3 Cranch, 335; Rogers v. Barnett, 4 
Bibb, 480.] Whether exceptions may not exist to the rule, 
is a matter which we need not now examine, as there seems 
to be no circumstances intervening here, which were different 
when the examination was had, from what they were when 
the deposition was offered to be used. 

For the error in excluding this deposition, the judgment 


must be reversed, and the cause remanded. 

















STEELE v. KNOX. 


1. Since the passage of the act of 1843, it is not necessary that the judge 
of the county court should audit the accounts of executors and administra- 
tors, previous to a final settlement. 

2. The account filed by the administrator is open to be excepted to at the 
final settlement, and it is not necessary that exception should be taken pre- 
viously ; though that would be a convenient practice, and would prevent a 
continuance of the settlement by the administrator, if unprepared to an- 
swer the exception. The exception at the trial is not required, to be in 
writing. 

3. An executor, or administrator, not authorized by the will, or by an order 
of court, has no authority to keep the estate together, and work the slaves 
on a plantation, and if he does so, the distributees may elect, whether 
they will take the profits, or charge him with the use of the property. 

4. If the distributees elect to charge him with the use of the property, he 
must pay hire for the slaves, and rent for the land, according to the usual 
rule of hiring, and rent, and will be entitled to compensation for keeping 
such as are helpless, 

5. It is the duty of an administrator, on obtaining an order of sale, to sell the 
perishable property without delay, and if he fail to do so, and retains it 
until it deteriorates in value, he is chargeable with its value, at the time 
it should have been sold. 

6. The administrator may sell slaves when the interest of the estate requires 
it, though not necessary for the payment of debts, but if he should sell a 
slave unnecessarily, he is only responsible for the value at the time of the 
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~ sale; and if the sale was properly conducted and necessary, the price he 
actually sold for, would be the measure of damages, but in no case would 
the administrator be liable beyond the actual value at the time ofsale. 

7. The inventory is prima facie evidence against the administrator of the va- 
lue of the assets, in the absence of all other proof of the value of the pro- 


perty. 














Error to the Orphans’ Court of Sumter. 


Tue plaintiff in error was appointed administrator, on the 
27th of April, 1840, and at the same time, an order was made 
authorizing a public sale of the personal property of the es- 
tate, and an order for the sale of the crop of the deceased, 
privately. 

On the 24th of May, 1844, the administrator was cited to 
settle his accounts, which was continued until the March 
term, 1845, when the record recites, that the administrator 
appeared and filed his account and vouchers for a final set- 
tlement, whereupon the court set a day for the settlement, 
and directed publication to be made, &c. 

Upon the final settlement it appeared, that the administrator 
had, without any order of the court for that purpose, (though 
he alledged he was under the impression one was made, ) 
kept the estate together and worked it, charging himself with 
the nett proceeds of the crops, instead of hiring out the slaves. 
That he neglected to sell any part of the personal property, 
until the first part of the year 1845, when he sold property 
to the amount of $406 56, and a negro man slave in the 
early part of the year 1844, and there appearing to the court 
no reason why any part of the personal property should have 
been sold, on motion of the distributees, the court disallow- 
ed the account filed, and charged the administrator with the 
hire of the slaves, and the appraised value of the property 
sold by him, the slave sold by the administrator having been 
appraized at $900, and sold at 560, and the other property at 
$653 50, and sold at 400 56, and rendered a decree against 
him for $10,179 82. 

It was proven by the administrator, that the slaves, with 
the exception of two, were all of one family ; that the mother 

77 
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had children rapidly, and was generally pregnant, or had one 
at the breast, and that it was right and proper that the mother 
and three youngest children should be kept together, and that 
the slaves, if taken by one person, would be worth to the hi- 
rer, ten per cent. less than might have been obtained from 
them if hired separately ; and that the estate would be bene- 
fitted in that ratio by their being kept together. But the 
court charged the administrator with the value of the sep- 
arate hires, except the mother and the three youngest chil- 
dren. 

The court held, the administrator was guilty of a devasta- 
vit, in keeping the property together for four years, without 
an order of the court for that purpose, and was -chargeable 
with hire, and that there being no necessity to sell the slave, 
for the payment of debts, he was liable for his value, at the 
time of the appraisement, and charged him accordingly. 'T'o 
all which he filed an exceptive allegation, and now assigns 
for error— 

1. In striking out the account of the plaintiff, and the stat- 
ing of a new account by the court. 

2. In charging the administrator with a devastavit. 

3. In charging him with the rent of land and hire of slaves, 
instead of the crop made. 

4. In charging him with the appraised value, instead of the 
actual value at the time of the sale. 

5. In the mode of charging the hire of the slaves. 


R. H. Smira, for plaintiff in error. 

The court had no power to strike out the administrator’s 
account, and re-state it; all it could do was, to act upon such 
exceptions as might have been filed. [Robinson and wife, 
et al. v. Steele, 5 Ala. 473; Douthitt’s Adm’r v. Douthitt, 1 
Ib. 594; Legatees of Horn v. Grayson, 7 Porter, 270.] 

It was improper to compel the administrator to settle upon 
a different basis from that upon which his account was stated, 
no exception having been filed, and the distributees only in- 
sisting on it at the hearing. Exceptions should have been 
filed before the hearing, so that the administrator might have 
known what he was to prove. See same authorities above 
cited, 2 Lomax, 320, $ 2. 
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The court shonld, under the circumstances of this case, 
have allowed the administrator to account for the crops, he 
having kept the estate together under a supposition that he 
had an order of court to do so. 

There is no statute compelling an administrator to hire 
the slaves, and keeping a plantation up is not like continu- 
ing atrade. The administrator had a right to keep the plan- 
tation in operation without an order, until the court should 
distribute. [2 Lomax, 284, $ 21.] 

The court could not have charged the administrator with 
more than the value of the property at the time he sold it. 
[2 Lomax’s Ex. 323. ] 

The court had power to adopt the act of the administrator 
in keeping the estate together, and under the circumstances 
and facts of this case, should have doneso. [2 Lomax, 283; 
Clay’s Dig. 198, § 30; Ib. 300-1, § 21; 2 Lomax, 345-6. ] 

The administrator had a right to sell the personal estate, 
and he was the proper judge of the time to sell. The order 
was good till revoked. 

Courts do not, in their dealings with an administrator, act 
upon the principle of subjecting him to every possible disad- 
vantage that can benefit the estate. They act liberally with 
him, preserving at the same time the rights of the distri- 
butees. 

In this view, the court should have allowed the adminis- 
trator the ten per cent. proven to be in his favor, and in favor 
of the estate, by keeping the slaves together. 











Hair, contra. 

If an executor fails to sell the goods, and they are taken 
by a trespasser, he shall pay the value of the goods, and not 
what he recovered of the trespasser, for he was in default in 
not selling in time. [2 Williams on Ex. 1022.] 

Negligence of an executor, §c, makes him guilty of a de- 
vastavit. [2Ib. 1104 and 1110.] 

The administrator claims that the estate was kept together 
without the order of the court, and he offers to account for 
the crop made, &c. instead of hire for the slaves. [See Al- 
exander v. Alexander, 8 Ala. Rep. 796. ] 
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Solvent estates ought to be so represented by administrator 
and distributed. [Clay’s Dig. 196, $ 22; 198, $ 31.] 








ORMOND, J.—Previous to the passage of the act of 1843, 
(Clay’s Dig. 229,) when an administrator was cited to make 
a settlement of hisaccounts, he produced his vouchers to the 
judge of the orphans’ court, by whom an account of the ad- 
ministration was stated and recorded, and forty days notice 
given of the day of the final settlement, that all persons in- 
terested might examine it, and come prepared if necessary to 
contest it. [Horn v. Grayson, 7 Porter, 273.] The act cited 
above has altered the law, so far as to require the administra- 
tor, or executor, when it is necessary for him to make annual 
or final settlements, to file in the office of the clerk of the or- 
phans’ court, an account between himself and the estate of 
which he has charge, together with the vouchers; and there- 
upon it is made the duty of the court to appoint a day for the 
final settlement. 

It isnow urged, that this account, when filed, is not open 
to objection unless exceptions are filed thereto in writing, at 
some time anterior to the final settlement, and the case of 
Douthitt v. Douthitt, 1 Ala. 596, is relied on as an authority 
for this position. 'The language of the court, in that case is, 
that ‘the account would be open to exceptions in the. same 
manner that the report of a master in chancery is,” but this 
was not a point necessary to be determined, or intended to be 
decided, and in the language just quoted, is stated merely as 
an analogy. It was not intended to say, that this was the 
exclusive mode, but merely to intimate that it was a conve- 
nient practice. 

Be that however as it may, it is clearly put at rest by the 
second section of the aot of 1843, previously referred to, 
which provides, that “at the time appointed in said order of 
publication for said settlement to be made, or so soon there- 
after as the same is regularly reached, the said judge shall 
audit, and examine said account and vouchers, and after hear- 
ing the objections to the same, if any are made, and the evi- 
dence adduced, shall proceed to state the same, and render a 
decree thereon.” 

It is, we think, perfectly obvious, that it was the intention 
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of the legislature, that the objections to the account filed by 
the administrator, might be taken at the final settlement. 
Nor is it necessary they should be in writing, but if either 
party wishes to have the action of the court thereon review- 
ed, it will then be necessary to spread them out upon the re- 
cord, together with the decision of the court upon them. If 
the administrator should be surprised by exceptions which he 
had not anticipated, and was not prepared with the necessary 
proof to sustain his account, the obvious remedy would be a 
continuance of the settlement, which, as the court meets at 
short intervals, would impose no particular hardship on the 
parties. 

It is further urged, that on general principles of law, the 
administrator had the right to carry on the plantation, and 
work it for the benefit of the distributees, and that if he ‘has 
done so in good faith, he is only responsible for the nett: pro- 
fits. 'This is in one sense certainly an important question, 
but is entirely free from doubt. The personal representative 
does not represent the deceased, except so far as is necessary 
to wind up and close his business. A trade is not transmitted 
even to an executor, so as to enable him to carry it on, unless 
he has express authority by the will to do so, or is so empow- 
ered to act by a court of chancery ; and if he does so act, he 
will be responsible to the creditors, as well as to the heirs, 
and the latter may take the profits, or insist on a return of 
the capital, and interest, at their election. [Toller on Ex. 
164, 267; Wightman v. Townroe, 1 M.& S. 412; Heath- 
cote v. Hulmer, 1 Jac. § W. 131; Ex parte Garland, 10 Ve- 
sey, 119; Barker v. Parker, 1 D. & E. 295; Ex parte Rich- 
ardson, 3 Madd. C. 79.] All the rales applicable to carrying 
on a trade by the personal representative, apply with full 
force to the continuance of a plaintation by the executor; 
and as to an administrator it is obviously impossible at com- 
mon law, as the land would descend to the heirs. 

When we examine our statute regulations upon this sub- 
ject, we discover that the common law is recognized, and af- 
firmed. Thus it was provided, that when one dies after the Ist 
of January, the slaves which were engaged in making the crop, 
may be continued on the plantation during that year, and 
the crop will be assets in the hands of the personal represen~ 
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* tative. " [Clay’s Dig. 196, § 19.) And by the act of 1835, 

the power is conferred on the orphans’ court to authorize the 
executor, or administrator, to keep the estate together, and 
work it for any term not exceeding ten years. [Ib. 198, §30.] 
So also when an estate is free from debt, as was the case here, 
it is made the duty of the judge of the orphans’ court, within 
three months after the estate is reported solvent, to cause distri- 
bution to be made among those entitled. [Ib. 196, $ 22.) All 
these provisions are utterly hostile to the pretension here set 
up, and we cannot doubt that the action of the administtator, 
in keeping the estate together, and working the slaves on the 
plantation, was wholly unauthorized, and that as in the case 
of a trade carried on by an executor, or administrator, without 
authority, the distributees may elect, whether they will take 
the profits of the business, or cheige the administrator with 
the use of the property—and this brings us to the considera- 
tion of the manner in which the account. was stated by the 
court. 

As this estate was free from debt, it was the duty of the 
administrator to return the fact to the court, that it might be 
distributed ; his omission to do so, and retention of the pro- 
perty in his own hands for several years, was mal-adminis- 
tration, for the consequences of which he is chargeable. As 
the distributees have elected to charge him with the value of 
the use of the property, he must pay hire for the slaves ac- 
cording to the usual rates of hiring such slaves, in the cus- 
tomary mode during that period, and will be entitled to com- 
pensation for taking care of such as were helpless. And as 
he had the power to enter upon the land and rent it in vir- 
tue of the statute of 1839, he must be considered as having 
entered as administrater, and is therefore liable for the cus- 
tomary rent, in his official capacity, upon this settlement. 

Our statutes regulating this subject, are evidently framed 
upon the supposition, that there shall be no sale of the per- 
sonal property of a deceased, unless there is a necessity for 
it, and does not give to the administrator the exclusive right 
. to judge of the necessity, but requires him to apply to the or- 
phans’ court for permission to sell, and authorizes the court 
to confer the power “ when it may be necessary.” [Clay’s 
Dig. 223, $ 13.] Such an order it appears was made in this 
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case, authorizing the administrator “to sell the personal pro- 
perty as the law directs.” 

It was certainly the duty of the administrator, on obtain- 
ing the order, without delay to sell the perishable property 
of the estate, and having failed to do so, and retained it with- 
out any justifiable cause for several years, and until it deteri- 
orated, he is chargeable with its value at the time it should 
have been sold. 

The sale of the slave presents a question of more difficul- 
ty. Our statute evidently contemplated a division of slaves 
in kind, when their sale is not necessary for the payment of 
debts, or unless they cannot be equally distributed. But the 
administrator, as the representative of the deceased, may cer- 
tainly sell slaves when the interest of the estate requires it; 
as forexample, when a slave from a spirit of insubordination, 
was difficult of management. In such, and in other cases 
which might be supposed, the administrator would certainly 
be justified in selling slaves, though not necessary for the pay- 
ment of debts. It is not however necessary to pursue this 
subject further, because, conceding that the slave was sold 
without justifiable cause, the injury to the distributees would 
be his value at the time of the sale, and not his estimated 
value, at any previous period. The inventory of the estate, 
which the personal representative is required to make, would 
certainly be evidence against him, in the absence of all other 
proof of the value of the property. Here it appears a return 
was made of the sale of the slave, there is therefore no pre- 
tence for aresort tothe secondary evidence of his value, af- 
forded by the inventory, and the court erred in admitting it 
as evidence of the value of the slave. If the sale was justifi- 
able, and made in the usual mode, the price for which the 
slave was actually sold, would be the measure of his value. 
But in noconceivable case, could he be charged beyond the 
actual value of the slave at the time of the sale. Let the 
decree of the orphans’ court be reversed, and the cause re- 
manded. 
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FAVER v. THE BANK OF THE STATE OF ALA- 
BAMA. 


1. The second section of the act of 1840, in providing that the State Bank 
and its Branches are severally authorized to take out attachments accord- 
ing to the first section thereof, on the application of any indorser or secu- 
rity to a bill, note or other demand, and on satisfactory showing of such in- 
dorser or security, on oath or otherwise, that either of tlie grounds specified 
in the act exists, does not require an officer of the Bank to re-affirm or ve- 
rify again the ground stated by an indorser or security ; but if the show- 
ing is satisfactory to the Bank, and the oath or affirmation is sufficient in 
point of form, and made before a proper officer, the Bank may take out an 
attachment thereon, as provided by the first section. 


Writ of Error to the Circuit Court of Tuskaloosa. 


TuIs was an action commenced by attachment, at the suit 
of the defendant in error against the plaintiff, upon a promis- 
sory note for the sum of $177 33, made by the latter, and 
indorsed by Joel White, and two other persons. The affida- 
vit upon which the attachment issued was made by the first 
indorser of the note. 

The defendant moved to quash the attachment upon the 
ground that the affidavit was insufficient, and this motion being 
overruled he craved oyer of the affidavit and attachment, and 
pleaded the insufficiency of. both inabatement. To this plea 
there was a demurrer, which being sustained, the defendant 
pleaded over, and an issue was joined and submitted to a ju- 
ry, who returned a verdict for the plaintiff, on which judg- 
ment was rendered. 


S. D. J. Moore, for the plaintiff in error, insisted, that the 
affidavit was insufficient, and to sustain the attachment, should 
have been made by the President, other officer, or agent of the 
Bank. [Clay’s Dig. 64. §§ 46, 47.] The plea in abatement 
was good in pointofform. [6 Ala. Rep. N. 8S. 468.] 
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P. Martin, for the defendant in error, contended, that the ~ 
47th section of the act cited by the plaintiff, authorized the 
indorser to make the affidavit; and a re-affirmance of its 
truth by the president, other officer or agent of the bank, is 
not necessary. 


COLLIER, C. J.—The first section of the act of 1840, 
amendatory of the attachment law, so far as it relates to the 
State Bank and its Branches, declares that whenever it shall 
become necessary for either of these banks to sue out an ori- 
ginal attachment, “it shall be lawful to sue ‘out such 
attachment, upon the oath of the president, cashier, or 
Other officer or agent of such bank, that he has reason to be- 
lieve, and does believe,” &c. It is provided by the second 
section, that ‘said banks are hereby severally authorized to 
take out attachments according to the first section of this act, 
on the application of any indorser or security to the bill, note, 
or other demand, and on satisfactory showing of such indor- 
ser or security, on oath or otherwise, that either of the grounds 
specified in this act exists.” [Clay’s Dig. 64, §§ 46, 47.] 

The second section of the act cited, in authorizing attach- 
ments to be sued out according to the first, has reference to 
the causes which the latter prescribes, and does not mean that 
the affidavit shall be made by an officer, or agent of the bank. 
As the bank is supposed to be the legal proprietor of the debt 
to be recovered, the attachment must of course be taken out 
in its name, though “the application” be made by an “ in- 
dorser or security.” And it is expressly provided that there 
shall be a satisfactory showing of such indorser or security on 
oath or otherwise, that either of the grounds specified,” &c., 
exist. 

It could not have been the intention of the legislature in 
enacting the second section, to authorize the bank to cause 
an attachment to issue upon the oath of a person named in 
the first, upon being assured by an indorser or surety, that a 
party primarily liable upon paper, had subjected himself to 
such process. The first section had already conferred such 
power, whenever an officer or agent of the banks would make 
an oath that either of the grounds designated, really existed; 


and to have re-enacted it more specially, would have been an act 
7A 
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of supererogation. If then, any other construction be permis- 
sible, we must accord to the second section a different mean- 
ing, according to the rule which requires a statute to be so in- 
terpreted as to be operative in all its parts—wt res magis 
valeat. quam pereat. We think it clear, that its object was 
to aid indorsers and sureties, and facilitate the remedy by at- 
tachment by permitting a bank to issue it upon the oath of 
one of them, though an officer or agent might not be prepar- 
ed to verify the existence of either of the grounds prescribed. 

In requiring a “ satisfactory showing” to be made “on 
oath or otherwise,” we are to understand that the ground is 
to be laid in the manner prescribed by law, viz, by oath or 
affirmation made before some competent officer. 'The bank 
by adopting it, and consenting to prosecute an attachment is- 
sued thereon, clearly indicates that it is satisfactory. This 
view may serve to show that the supposition that the “ show- 
ing”’ of the ‘indorser or surety” was intended to satisfy the 
bank that there was a good cause for issuing an attachment, 
but an officer or agent must himself make an oath in order to 
obtain it, is altogether unfounded. 

It is a necessary sequence from what has been said, that 
the affidavit was made by a proper person—no objection has 
been made to its sufficiency in other respects, and none has 
suggested itself to us. The judgment of the circuit court is 
consequently affirmed. 














RAGLAND v. MILAM, Apw’r. 


1. When parties stand on a note in the relation of princidal and surety, 
the mere fact that both signed the note for the accommodation of a third 
person, whose name also appears as a surety, will not repel the presump- 
tion created by the form of the paper; nor does it vary the case that the 
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nominal principal, at the: request of the surety, procureda written acknow- 
legment from the other surety that he was the party bound to pay the_note. 


Writ of Error to the Orphans’ Court of Talladega. 


Racuianp was appointed by the court, in the first instance, 
as administrator of J. W. Milam, deceased, but afterwards re- 
signed, whereupon J. J. Milam was appointed administrator 
de bonis non. In the settlement of Ragland’s administration 
he claimed to retain a sum of money paid under these circum- 
stances, to wit: Some six or seven years previous to the 
settlement, one William King, (since dead,) came to Rag- 
land and desired him to go surety on a note to be made pay- 
able to the Branch Bank at Huntsville. At the time of this 
request King had no note with him—Ragland, King, and the 
deceased Milam resided in the same neighborhood—Ragland 
told King he was unwilling to go his surety—King asked 
him if he was afraid to go surety for the deceased Milam— 
Ragland said he was not afraid—Ragland then understood 
the object of the note was to raise money for King’s accom- 
modation—Milam was not present, and King left Ragland, 
but in a short time returned with a note payable to said bank 
signed by Milam, as principal, and by King as surety—Rag- 
land then signed the note as surety—Ragland understood 
King obtained the money on the note and used it, as well as 
that the note was made for his accommodation, but he refus- 
ed, as above stated, to be surety for him—Milam was not 
present when Ragland signed the note—not long after the 
note was made, and after King obtained the money thereon, 
Milam, at the instance of Ragland, took an instrument from 
King, showing that the note was made for King’s accommo- 
modation, and was really the party bound to pay it. 
This note was sued on by the bank, and the judgment ob- 
tained thereon was paid by Ragland. Under this state of 
proof, the court considered Ragland and Milam as joint sure- 
ties for King, and refused to allow but one half of the sum 
paid, as a charge against the estate of Milam. 

The decision on this item is the only matter insisted on in 
this court as error. 
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W. P. Cuitton, for the plaintiff in error, argued— 

1. That the administrator of Milam was estopped by the 
note, from asserting his intestate was a surety. [Lowry v. 
Stewart, 8 Ala. Rep. 163; Spence v. Bailey, 8 Ib. 581.) 

2. But if parol evidence is admissible to show the relation 
of the parties different from that shown in the note, then it 
is clear that Ragland was the surety of Milam, whatever Mi- 
lam’s relation was to King. [Martin v. Baldwin, 7 Ala. Rep. 
923; Miller v. Stewart, 4 Wash. C. C. R. 26; Harris v. War- 
ren, 13 Wend. 400; Blake v. Cole, 22 Pick. 31.] 








F. W. Bowpon and 8. F. Rice, contra, argued— 

1. The conclusion, from the facts stated, is that Milam 
and Ragland as between themselves, were joint sureties for 
King. [Pollard v. Stanton, 5 Ala. Rep. 451; Grafton Bank 
v. Kent, 4N. H. 221; 3 Wend. 399; Douglass v. Waddle, 1 
Ohio, 191; Beaman v. Blanchard, 4 Wend. 432. ] 

2. But if this is not the conclusion from the facts occurring 
at the time, the circumstance that Ragland acted on such as- 
sumption, by causing Milam to procure the declaration from 
King, that the latter was principal, is evincive of his consent 
that both should be considered sureties. [Sherrod v. Rhodes, 
5 Ala. Rep. 683; Pickering v. Marsh, 7 N. H. 192; 10 Ve- 
sey, 160. ] 


GOLDTHWAITE, J.—The previous decisions of this 
court have established the principle, that parties to notes, &c. 
as between themselves, are permitted to show that different 
relations exist than is disclosed by the paper itself. [Sherrod 
v. Rhodes, 5 Ala. Rep. 683; Pollard v. Stanton, Ib. 451.] 
And the only question here is, whether the facts disclosed 
constitute the relation of joint sureties, between Milam and 
Ragland. From the face of the paper, it is evident the pri- 
ma facie intendment is, that the former was the principal in 
the note, but itis equally so from the extrinsic facts, that it 
was made solely for the accommodation of King. The dis- 
closure that it was thus made, does not induce the conclusion 
that the other parties signing the note, intended to become 
bound between themselves, as joint sureties, as the presump- 
tion arising out of the circumstance of the paper being solely 
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for the accommodation of King, is no stronger than when 
the same fact is disclosed in relation to bills or notes, indors- 
ed by several persons, and with respect to which we have 
held the liability to be as indicated by the security itself, un- 
til the agreement of the parties to be otherwise liable, as be- 
tween themselves is made toappear. [Sherrod v. Rhodes, 5 
Ala. Rep. 683, and cases there cited.] We must then ex- 
amine the evidence to ascertain if there is any thing disclos- 
ed from which such an agreement can be inferred. The on- 
ly circumstance relied on is, that Ragland, after the note was 
made, induced Milam to procure from Kinga written decla- 
ration that the latter was bound as principal. ‘The writing 
itself is not produced, nor have we the means before us of 
knowing what admissions of a joint liability were then made 
by Ragland, if indeed there were any. ‘This circumstance, 
standing alone, is not sufficient, in our judgment, to outweigh 
the intendments which must be drawn from the face of the 
note, and the declaration of Ragland to King, that he would 
not stand as his surety, but would do so for Milam. ‘The 
cases of Warner v. Price, 3 Wend. 390, and Pickering -v. 
Marsh, 7 N. H. 192, chiefly relied on by the counsel for the 
defendant in error, do not seem to us to warrant the conclu- 
sion, either that Ragland intended to be bound as a joint sure- 
ty with Milam, or that this relation is to be inferred from his 
subsequent conduct. In the first of these citations, the con- 
tract was obviously one of joint suretyship, and in the other 
the attempt was to charge an individual as principal, when 
the evidence made it entirely clear, the plaintiff entered in the 
transaction as surety for other parties merely, and had so ad- 
mitted by sueing them, and using the evidence of the one 
standing as the nominal principal upon the face of the paper. 
Upon the case as shown, we think it clear that Milam was 
chargeable to Ragland, as the principal debtor, and consequent- 
ly the latter had the right to retain the whole sum paid on 
the judgment, out of the assets of the estate of Milam in his 
hands as administrator. It is scarcely necessary to add, that 
the court erred in allowing him only one half of that sum. 
Reversed and remanded. 
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FOWLER v. TREWHIT, Apw’r. 


1. A mother died, leaving issue a child, after which her father died intestate 
and then the child died; the father of the child, under the statute, inhe- 
rits his childs portion of its grandfather’s estate. 

2. A refusal of the orphans’ court to entertain a petition for a share in the 
distribution of an estate, connot be redressed by writ of error. The reme- 
dy is by certiorari to the circuit court. 


Error to the Orphan’s Court of Lawrence. 


Tuts was a petition by the plaintiff in error, for a share in 
the distribution of the estate of John Trewhit, deceased. 
The facts upon which the application was based, are, that 
the petioner married one of the daughters of the intestate, that 
she died before her father, leaving issue a child by the mar- 
riage, that then the intestate died, and afterwards the child 
of the petitioner, leaving neither mother, brother, or sister, or 
the descendants cf such. The court refused to allow him 
any part in the distribution of the estate, consisting of land, 
money and slaves. From this refusal of the court, this writ 
is prosecuted, and is the matter now assigned as error. 


W. Cooper, for the plaintiff in error. 


ORMOND, J.—The statute of descents decleres, “that 
‘‘ where there shall be no children, or descendents, of them, 
or any of them, and no brothers or sisters, or descendants of ' 
them, or any of them, (the estate shall descend) to the father 
if he be living, if not to the mother of the intestate.” [Clay’s 
Dig. 168, $ 2.] And this statute applies equally, whether 
the property be real or personal. [Ib. 191, ¢ 1.] 

By this statute, the English rule, that property cannot as- 
cend to the parents of the deceased, but will descend in pre- 
ference to remote collateral relations, has been abrogated, and 
the rule established, that where there are no brothers, or sis- 
ters of the deceased, or descendants of such, the father first, 
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and then the mother, are capable of inheriting from their child. 
In this case, the child of the plaintiff, upon the death of its 
grandfather, became one of his heirs at law, representing, in 
virtue of another provision of the statute, its deceased mo- 
ther ; and upon the death of this child, its father, the plaintiff 
in error, by force of the provision of the act previously cited, 
inherited its portion of its grandfather’s estate, and was con- 
sequently entitled to share in its distribution, and the court 
erred in refusing to let him in asa distributee. 

But although the court erred in this refusal, it cannot be 
redressed in this mode. ‘The petition of the plaintiff in error, 
to be admitted toa share in the distribution, was a prelimi- 
nary step to any interference on his part, in the matter, and 
until his claim is recognized, he isa stranger to the proceed- 
ing, and cannot therefore be admitted to prosecute a writ of 
error. His remedy was by a certiorari to the circuit court, 
by which the order dismissing the petition would have been 
reversed. Upon this point, the case of Graham v. Abercrom- 
bie, 8 Ala. 556, is precisely analagous. See also, McRae v. 
Pegues, 4 Ala. 158. 

The consequence is, this writ of error having been improv- 
idently sued out, must be dismissed. 











RAINS v. WARE & WARREN. 


1, An affirmation in a judgment nunc pro tunc, that the record discovered 
sufficient matter to authorise the amendment, will sustain it, though the 
matter is not specially stated, if the defendant appeared, upon the motion, to 
perfect the judgmeut, and does not show by a bill of exceptions, or in some 
other appropriate manner, that the facts reeited in the entry are untrue. 

2. An Indian, the head of a family under the treaty made with the Creek In- 
dians in 1832, was located on a half quarter section of land—the President 
had never approved of a sale of it by the reservee, nor had a patent there- 
for issued to any one, although five years had elapsed since the date of 
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the treaty, and before the rendition of a judgment against F., at which 
latter period F’. was in possession of part of the land, by his tenants: Held, 
that although a patent might be necessary to consummate the title of the 
reservee, or to furnish complete evidence of it, yet the failure to issue the 
patent did not avoid the title which the treaty, location and continued oc- 
cupation impart ; that the reservee, for any thing appearing to the contra- 
ry, may still reside on his reservation, that F. may hold the part in his pos- 
session under a lease for an unexpired term, and upon this hypothesis has 
an interest that may be levied on and sold to satisfy the judgment. 











Writ of Error to the Circuit Court of Macon. 


Tuts was an action of trespass, at the suit of the defend- 
ants in error, against the plaintiff and Jackson Rains, to try 
the title to a half section of land, particularly described, and 
to recover damages for its occupancy. 'The cause was tried 
on the plea of “not guilty.” On the trial, a bill of excep- 
tions was sealed at the instance of the defendants, from which 
it appears that the plaintiffs adduced a judgment in their fa- 
vor against James D. Freeney, and an execution which had 
issued thereon; and proved that the execution had been lev- 
ied on the land in question, and that a sale thereof had been 
made under such levy to the plaintiffs, who received adeed from 
the sheriff. It was also proved by the plaintiffs, that Freeny 
at the time of the rendition of the judgment, had been in pos- 
session of a part of the land in question; that the defendant, 
Allen Rains held under one Motley, and Motley under F'ree- 
ny: Further, that Allen Rains was in possession of a part 
of the land before and at the time of suit brought. 

Defendant then proved that the land sought to be recover- 
ed was an Indian reservation under the Creek treaty of 1832, 
and that the President had never approved a contract for the 
sale of it by the Indian located thereon, to a white person : 
Further, that a patent to the land had never issued to any 
one. 

The court charged the jury, that if the land sued for was 
an Indian reservation under the treaty of 1832, although the 
Indian had not disposed of the same according to the provi- 
sions of the treaty, and more than five years had elapsed from 
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the date of the treaty up to the rendition of the judgment in 
favor of the plaintiffs, if Freeny had possession of the lands 
at the latter period, then in the absence of other proof, it must 
be intended that he had such title as was the subject of levy 
and sale. 

A judgment was rendered for the plaintiffs, reciting that 
the jury found Jackson Rains not guilty, and that the de- 
fendant, Allen Rains, was, at the commencement of the suit, 
and still is in the possession of the north west quarter, &c. 
(being part of the land in controversy ;) they also assessed 
damages. 

At a subsequent term, the plaintiffs moved to amend the 
judgment nunc pro tune ; thereupon a judgment was render- 
ed, which recited the appearance of the parties by their attor- 
nies, and that sufficient matter appeared of record to amend 
by: Further, that “the jury upon their oaths do say, that 
they find Jackson Rains not guilty, but they find Allen Rains 
guilty of the trespass alledged in the plaintiff ’s declaration, 
that the title tothe north-west quarter, &c. (as in first judg- 
ment,) at the time of the institution of this suit, was, and still 
is, in the plaintiffs, and that the said Allen Rains, was, and 
still is in the wrongful and illegal possession of the same, and 
unlawfully withholds and detains said possession from said 
plaintiffs, and that they assess their damages as in the first 
judgment. In other respects there is no difference in the 
entries, and they are unobjectionable. 


ee 








S, Wituiums, for the plaintiff in error, made the following 
points: 1. The verdict of the jury is special, and the facts 
found by them do not authorize the judgment rendered by 
the court. 2. The omission of the jury to find the defendant 
guilty, is an omission to find a material fact, and therefore 
instead of the judgment rendered, it should have been for the 
defendant, Allen Rains. 3. Full cost should not have been 
given against Allen Rains in the court below, and the judg- 
ment is so far irregular; for on the finding in favor of J. 
Rains, all the costs caused by him were cast upon the plain- 
tiffs in the court below. 4. The judgment nune pro tunc 
does not cure the defect—it being apparent in the record, 
what the finding of the jury was, and that the finding au- 
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thorized no such judgment. 5. The bare possession of land 
is not the subject of levy and sale under execution, and the 
proof shows that Sweeny had no more than the possession. 
6. The charge to the jury is erroneous, as the proof does not 
show such a title in Freeny, as was the subject of a levy and 


sale under execution. 








Cocke, for the defendant in error, contended—1. By the 
treaty of 1832, the title is vested in the Indian reservee, after 
the expiration of five years from the date of the treaty, with- 
out the issuing of a patent. [Ladiga v. Rowland, 2 Howard, 
§81.] 2. The lessor of plaintiff in error being in possession 
at the date of the judgment, and his lessees since, the court 
will presume that the title is with the possession. [Camp- 
bell v. Roberts, 3 A. K. Marshall, 623.] 3. The possession 
of the lessor of plaintiff in error, was sufficient evidence of ti- 
tle to render the land subject to levy and sale under execu- 
tion. [Heydenfeldt v. Mitchell, 6 Ala. 70; Land v. Hop- 
kins, 7 Ala. 115; Badger v. Lyon, 7 Ala. 564.] 4. If the 
court erred it was in permitting the plaintiff in error to in- 
troduce evidence tending to show an outstanding title. This 
a defendant in execution, and those claiming under him, are 
not allowed to do in an action by a purchaser at sheriff’s 
sale to recover the possession. [Avent v. Read, 2 Port. 480.] 
5. In such a case the purchaser is not required to trace the ti- 
tle back, further than the defendant in the judgment. [Brock, 
et al. v. Young, et al. 4 Ala. 584.] The second assignment 
presents no question, other than whether the judgment is 
good in form and substance ; and the judgment is certainly 
sufficient. 

COLLIER, C. J.—The first entry of a judgment found in 
the transcript is certainly erroneous, in not setting out such 
verdict as warranted the action of the court. The second is 
an entry of a subsequent term, and technically speaking is a 
judgment nunc pro tune. We have not been able to discov- 
er any objection to it in substance, and none has been pointed 
out at the bar. The verdict which it recites, though not 
special, employs much more circumlocution than is necessa- 
ry to make it legal, yet this verbosity cannot prejudice. 
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~ The second entry, though made nune pro tune, cannot be 
regarded as irregular under the circumstances. We need 
not inquire whether the aflirmation in the judgment that the 
record discovered sufficient matter to authorize the amend- 
ment, would in all cases be conclusive, as it must in that 
now before us be so held. If the defendant appears upon a 
motion to perfect the judgment, and does not show by a bill 
of exceptions, or in some other appropriate manner, that the 
facts recited in the entry are untrue, he must be concluded 
on error. 

The facts recited in the bill of exceptions, fall short of 
showing that Freeny had not such an interest in the premises 
in question as were the subject of levy and sale under execu- 
tion. By the treaty of Washington, made with the Creek 
tribe of Indians, in 1832, the United States engage to allow 
every head of a Creek family to select one half section each, 
which shall be reserved from sale for their use for the term of 
five years, unless sooner disposed of by them. Further, at 
the end of five years, those entitled to these sections, who 
are desirous of remaining, shall receive patents, &c. 

It is shown that there had been a location under the treaty, 
of the premises in question. ‘The failure to issue a patent, 
after the expiration of the five years, does not of itself divest 
the title which the treaty, location, and continued occupation 
impart; although a patent may be necessary to consummate 
the title, or to furnish complete evidence of it. 

For any thing appearing to the contrary, the reservee may 
have been desirous of remaining in the country, and may be 
at this time residing on his reservation—Freeny may hold 
the portion for which the verdict was recovered, as his lessee 
for a term unexpired at the trial. If this be true, Freeny cer- 
tainly had aright that could be levied on, and sold. See 
Doe ex dem. Davis v. McKinney and McKinney, 5 Ala. R. 
719, and cases there cited. The possossion of the land, and 
the leasing it to others, warrant the inference that he had 
a legal interest, resting upona title inchoate or perfect. Such 
an interest may be sold underexecution. [Doe ex dem Hey- 
denfeldt v. Mitchell, 6 Ala. 71; Land v. Hopkins, 7 Id. 115; 
Badger v. Lyon, Id. 564.] 

The judgment of the circuit court must be affirmed. 
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STOUT, INGOLDSBY & CO. v. WARD, apw’r. 


1. A creditor whose claim is rejected at the final settlement of an insolvent 
estate, commenced prior to 1843, who is not a party to the final decree, 
cannot sue out a writ of error—his remedy is by certiorari from the Circuit 
court. 

2. Quere—whether he is entitled on certiorari, to examine errors in the re- 
cord, when he takes no exception to the action of the court in rejecting 
his claim. 


Error to the Orphans’ Court of Pickens. 


Tis proceeding is the final settlement of the estate of 
Thomas D. Reid, as an insolvent estate, by John Ward, the 
administrator. So much of the proceedings as are necessary 
for the understanding of the errors assigned, may be thus 
stated. Administration was granted to Ward on the 21st 
December, 1841, but there are no recitals in the record shew- 
ing that the orphans’ court of Pickens county was invested 
with jurisdiction over the particular estate. On the 7th June 
1842, the administrator reported the estate insolvent, but if 
there was then or at any other time, any adjudication of in- 
solvency upon this report, it is omitted in the transcript. 

On the 2d Monday of May, 1842, an order was made re- 
quiring the creditors of the estate to be notified by publica- 
tion, to file their accounts in the clerk’s office on or before 
the 2d Monday of November, then next, at which time and 
place the assets of the estate, it is recited, would be distribu- 
ted among the creditors. 'The settlement was continued by 
several orders until the 26th May, 1843, at which time there 
appears an order which recites that the estate had previously 
been declared insolvent, and that the court had theretofore 
examined the account of the administrator and caused the 
same to be stated: whereupon, on the application of the ad- 
ministrator, Hezekiah Edwards and B. F. Franklin were ap- 
pointed to examine, audit and re-state said accounts, and re- 
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port the same for confirmation and allowance, at a term of 
the court to be held on the 2d Monday of June then next. 
At that term the report of the auditors was received, there be- 
ing no opposition to it, and the court proceeded to make the 
final settlement and distribution. 'Theassets were distribu- 
ted between certain named creditors, and the following entry 
appears with reference to the claim of the plaintiffs in error. 
“ Ordered and decreed by the court, that the claim for $773 
26, filed by Stout, Ingoldsby §* Co. be rejected and held for 
nought, the affidavit by which it is sought to be established, 
being insufficient.” 

If any exception was taken by them to this order, it is o- 
mitted from the transcript. They sued out their writ of er- 
ror on the 17th May, 1845, and here assign that the court be- 
low erred. 

1. In settling the estate as insolvent, when no report of, or 
adjudication of the insolvency is made to appear. 

2. In granting letters of administration, without showing 
how the court had jurisdiction over the particular estate. 

3. Because no inventory of the estate was returned, or ap- 
praisement made. 

4. In the appointment of auditors to settle the claims, and 
in confirming their report, when it appears they gave no no- 
tice of their sittings. 

5. Because the court itself failed to give six months notice, 
according to law. 


J. R. Mercatre, for the plaintiff in error, insisted, 

1. That the recitals that the estate was declared insolvent, 
do not dispense with the necessity for the judgment of the 
court ascertaining this fact. [Clark v. West, 5 Ala. Rep. 517.] 

2. The court being of limited jurisdiction, the circumstan- 
ces giving jurisdiction should appear. ['Talliaferro v. Man- 
ning, 3 Ala. Rep. 670; Digest, 361, § 22; Barker’s case, 2 
Leigh, 719.] 

3. Appraisers are required to be appointed, and the record 
is entirely silent in this respect. [Digest, 223, § 11, 225, $ 
26. | 


Buss & Batpwin, contra. 
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- GOLDTHWAITE ‘ J.—We shall decline to consider some 
of the questions presented by the assignment of errors, be- 
cause the writ of error is not the remedy for the plaintiff in 
the present condition of the cause. It appears his claim was 
rejected by the court at the final settlement, and therefore he 
is not a party in any manner to the decree. 

In Cawthorne v. Weisinger, 6 Ala. Rep. 714, we held, a 
writ of error could be prosecuted only by the parties to the 
decree, and that the remedy of acreditor, whose claim is re- 
jected, is by certiorari from the circuit court. ‘To the same 
effect is Graham v. Abercrombie, 8 Ib. 552, where the same 
doctrine was held with reference to one claiming a right as 
distributee. Under the influence of these decisions, the writ 
of error must be dismissed, and it may not be unimportant to 
consider if a cerfiorari ever would be of any avail, as no ex- 
ception was taken by the creditor to the action of the court 
rejecting his claim. 

Writ of error dismissed. 





BRASHEAR v. WILLIAMS. 


1. In the absence of proof that a savage tribe of Indians, have laws or cus- 
toms having the force of law, regulating the descent of property, the pre- 
sumption arises, that the property of a deceased person would belong to 
the first occupant. 

2. After the extension of the laws of the State over the tribe, property inthe 
possession of Indians, is prima facie lable to the payment of their debts. 

3. The orphans’ court of Sumter had jurisdiction to graut administration 
upon the estate of an Indian, who died before the laws of the State were 
extended over the Indian nation. 

A, Until distribution of an estate is made, the legal title tothe assets remains 
in the personal representative, no matter where the posséssion is. If how- 
ever, the debts are all paid, and the distributees, with the assent of the ad- 
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ministrator, make an amicable division of the property, or agree to keep 
it together in common, it will be responsible for their debts, in proportion 
to their interest in it. 

5. A claimant who asserts a title to the property in dispute, by a purchase 
under execution, against a third person, must prove that such person had 
a title to the property, which could be sold by the execution against him, 
but is not required to prove, that there was a judgment authorizing such a 
sale. 





Error to the Circuit Court of Sumter. 


Triax of right of property. The defendant in error hav- 
ing obtained a judgment against Delilah Wall, sued out exe- 
cution thereon, which was levied on certain slaves, to which 
a claim was interposed by the plaintiff in error. Upon the 
trial it was proved, that the defendant in execution, and the 
claimant resided together, and that the claimant exercised 
acts of ownership over the slaves, but they were considered 
by the witness as in possession of the defendant. It was al- 
so proved, that the defendant resided in Sumter county, then 
a part of the Choctaw nation, and was of Indian extraction, and 
was the reputed widow of Jesse Brashear, who had died a- 
bout a year before, and that the slaves were in the possession 
of the family at that time. That the defendant was after- 
wards the reputed wife of David W. Wall. That the Choc- 
taws had no particular marriage ceremony, and that a man 
and woman living together, were afterwards considered as 
man and wife. 

The records of the orphans court were also produced, show- 
ing that Jesse Womack had been administrator of the estate 
of Jesse Brashear, and that James Hair, was appointed ad- 
ministrator de bonis non, in August, 1841. The claimant 
produced and read in evidence, a bill of sale for said negroes, 
signed by Robert Crawford, marshal, by his deputy, dated 
5th February, 1838, conveying all the right of David W. 
Wall to said slaves, and that Womack bought the negroes for 
the benefit of the heirs of Jesse Brashear, of which the claim- 
ant was one ; the names of the others were proved—he also 
proved by parol, the sale of the slaves under execution, and 
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the purchase by Womack for the heirs of Brashear. It was 
shown, that the estate was settled up before the levy of the 
execution, and all the children of Brashear resided on the 
same place with their mother. 

On motion of the plaintiff, the court excluded all the testi- 
mony relating to the sale by the marshal, because the author- 
ty under which he made the sale was not proved, to which 
the claimant excepted. 

The claimant moved the court to charge the jury, that the 
undivided interest of a distributee of an estate of a deceased 
person, is not the subject of levy and sale by execution at 
law, against one of the distributees. Also, that if Jesse Bra- 
shear lived and died in the Choctaw nation, before the same 
was erected into Sumter county, where the family continued 
to reside, and that claimant took possession of the property 
immediately after he came of age, and continued to exercise 
acts of ownership over it, it devolved upon the plaintiff to 
show, that by the laws of the Choctaws the widow became 
entitled to a share at least of the property of Jesse Brashear, 
and if the plaintiff had failed so todo, they must find for the 
claimant. 

The court refused these charges, and charged, that it was 
necessary the plaintiff should show, that by law the defend- 
ant had some legal interest in the property, before they could 
find it subject te the execution, and further charged, that if 
they believed the defendant had an undivided interest in the 
estate of Jesse Brashear, and that was an interest in posses- 
sion, it was liable to levy and sale under execution, to all 
which the claimant excepted. 

The jury found, that the slaves levied on, “are subject to 
the attachment, and assess the value,” &c. Upon which the 
court rendered judgment, that the slaves “be adjudged, and 
held subject to the plaintiff’s attachment, and condemned to 
satisfy the same,” &c. 

The errors assigned are the matters arising out of the bill 
of exceptions, and, second, that the verdict does not respond 
to the issue. 











Hair, for plaintiff in error. 
Smiru, contra. 
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~ ORMOND, J.—Jesse Brashear, a Choctaw Indian, died in 

the Indian nation, previous to our laws being extended over 

it, in possession of a number of slaves. His widow afterwards 

married one Wall, since which time, and since that portion 

of the Indian nation has been erected into the county of Sum- 

ter, a portion of these slaves have been levid on, as the pro- 

perty of Mrs. Wall, and claimed by one of the children of 
Brashear, in the name of himself and the others. 

What are the rules of descent among the Choctaws, or 
whether they have any established usage or custom, having 
the force of law, by which the widow is entitled to a portion 
of her husband’s estate, or whether she had a separate estate 
in any of these slaves, are subjects upon which the record is 
silent. In the absence of such proof, it appears to us, the ne- 
cessary presumption must be, that in a savage tribe, laws do 
not exist, regulating the descent of property, and that being 
in a state of nature, the property would belong to the first 
occupant. This was the wife, or the wife and children of 
the deceased, as it appears they were found in possession of 
the property after his death. 

After these people became subject to our laws, by the ju- 
risdiction of our courts being extended over the country in 
which they lived, the property in their hands, would be sub- 
ject to the payment of their debts, as possession is prima fa- 
cie evidence of title. In whom that possession was, whether 
in Mrs. Wall alone, or jointly with her, and her children, or 
in the children alone, was a question of fact for the jury. If 
the possession was in Mrs. Wall, either separate or joint, it 
was as we have seen, prima facie evidence of title in her, and 
to the extent of her interest, was subject to the payment of 
her debts. It then devolved on the claimants to show a ti- 
tle in themselves. If they asserted this title in virtue of a 
Choctaw law, usage, or custom, it devolved on them to es- 
tablish it. A party seeking the advantage of a foreign law, 
must prove its existence. [T'albot v. Seaman, 1 Cranch, 38.] 

The case is still further involved by the circumstance, 
that after the jurisdiction of the state was extended over that 
portion of the Choctaw nation, now Sumter county, admin- 
istration of the estate of Jesse Brashear, was granted by the 
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orphans’ court of that county, to one Womack, who retained 
it several years, and that in 1841, James Hair was appointed 
administrator de bonis non. 

Although Brashear died in the Indian nation, before it was 
subject to our law, there can be no doubt the orphans’ court 
of Sumter could grant administration of the estate found with- 
in its jurisdiction, as in no other mode, could debts which he 
might have owed be enforced. ‘The fact that Jesse Brashear 
died, whilst the country he resided in was a part of the In- 
dian nation, and not subject to our law, would have no other 
effect than to regulate the distribution of the property after 
the debts were paid according to the usages and customs of 
the tribe, if any there were, providing for the succession of 
personal property. 

It appears from the record, that the estate has been settled, 
but we infer from the charge moved for, as well as that giv- 
en, that no order of distribution has been made, and until that 
is done, the legal title must remain in the administrator no 
matter where the possession is. If however, the debts being 
all paid, the parties interested, with the assent of the admin- 
istrator, express or implied, have made an amicable division 
of the property, or have agreed to keep it together in common, 
it cannot be doubted, it would be responsible for their debts 
in proportion to their interest in it. 

The case is still further perplexed by the marriage of Wall 
with the widow of Brashear, the sale of the slaves for the 
payment of Wall’s debts, and their purchase by the heirs of 
Brashear, the present claimants. 

In trials of the right of property, under our statute, when 
the plaintiff in execution has made out a prima facie case, 
the claimant must prove property in himself; he cannot de- 
feat the plaintiff by proving property in a third person. [B’k 
at Montgomery v. Parker, 5 Ala. 738.] For this purpose, 
doubtless, the evidence was offered. Proof of the marshal’s 
title would avail nothing, without the further proof that Wall 
had also a title to the slavas, which could be sold under exe- 
cution, but the party had the right to introduce his testimo- 
ny, in the order he thought proper, and the court could not 
reject it if competent testimony, because without further proof 
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it did not make out the case. It was in fact rejected by the 
court, because the authority under which the marshal sold, 
as well as his title, was not produced. 

The general rule is unquestionable, that where one deraigns 
title to property, either real or personal, by a purchase at an 
execution sale, he must show a judgment authorizing a sale, 
but in our opinion that doctrine does not apply to this case. 
It is the necessary inference from this record, that Wall does 
not controvert the title thus acquired, but has acquiesced in 
it. This being the case, the plaintiff who is a stranger to 
the judgment against Wall, has not the right to question it, 
and the production of the marshal’s conveyance of the slaves, 
accompanied by a delivery of possession to the claimants, 
was, as against the plaintiff in execution, prima facie evi- 
dence of right to sell. It did not however conduce to prove 
a title in Wall, as against the defendant in execution, whose 
title the plaintiff in execution is asserting, and would be en- 
tirely valueless without additional substantive proof, that 
Wall had a title to the slaves, which could be sold by the mar- 
shal and conveyed to the claimants. 

Applying the law to the facts of the case, and the action of 
the court upon them, it appears the court erred in exclud- 
ing the bill of sale of the marshal which was competent tes- 
timony as one link of the claimant’s title, and in refusing to 
charge that the individual interest of a distributee was not 
the subject of levy and sale by execution. 

We are also inclined to think, that the verdict and judg- 
ment are insufficient, but as it is not necessary to express 
an opinion upon this point, we abstain from doing so. 

Let the judgment be reversed and the cause remanded. 
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DUVAL’S HEIRS v. THE P. & M. BANK, er at. 


1, What was said in Doe ex dem Duval’s Heirs 7. McLoskey, 1 Ala. R. N. 
S. 708, in respect to a sale under a decree of the orphans’ court, is recog- 
nized and re-affirmed. 

2. The interest of a mortgagor in lands may be sold under a decree of the 
orphans’ court, upon the petition of his executor or administrator—P erkins’ 
Ex’rs v. Winter’s Admr’x, 7 Ala. Rep. 855, re-aflirmed. 

3. If the jurisdiction of the orphans’ court attaches upon an application by an 
executor or administrator, to sell the real estate of his intestate, then the 
proceedings will not be void; and if voidable merely, they cannot be col- 
laterally impeached. [Wyman, et al. v. Campbell, et al. 6 Porter’s Rep. 
219.] 

4. It is competent for the orphans’ court to set aside a sale of lands made by 
commissioners under its decree, any time before confirmation; and the 
failure of the orphans’ court to confirm the report of the commissioners, 
and ordering a re-sale, will annul what has been done by the commission- 
ers, and release the purchaser from his bid, in the same manner as if the 
court had so declared in totidem verbis. 

5. A party bid off different parcels of land at a sale made by commissioners 
under a decree of the crphans’ court, and moved to set aside the same; 
afterwards he accepted deeds for some of the land, and in respect to the 
remainder a resale was ordered: Held, thet the acceptance of the deed, 
was not a waiver of the motion, so as to make the second sale a nullity. 

6. The suppression of depositions, which if admitted prove nothing material, 
is not an error which authorizes the reversal of the decree rendered in the 
cause. 

7. Loose and general expressions contained in letters, written by a man to a 
woman with whom he had lived, and for whom he at the time of writing 
cherished sentiments of friendship and affection, are insufficient to estab- 
lish a resulting trust against the positive denial of the answer, where the 
inference does not preponderate in favor of such a trust independently of 
the answer and letters. 

8. A mortgagee in possession under the provisions of the mortgage for the 
purpose of collecting his debt by the reception of the rents and profits, may 
purchase the mortgaged premises at a sale under a decree of the orphans’ 
court, upon the petition of the personal representative of the mortgagor, 
and a decree in such cases is not void, merely because the mortgagor has 
not the actual possession. 


Writ of Error to the Court of Chancery sitting at Mobile. 
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Tue plaintiffs in error are Julius Chaudron, and Annette, 
his wife, late Annette Duval, Felix Chaudron, and ......, 
his wife, late ...... Duval, daughters of Daniel Duval, de- 
ceased, Philip Duval, William Duval, Theodore Duval, Geo. 
and Francis Duval, (the latter an infant under twenty-one 
years, by Julius Chaudron, his next friend,) all children and 
heirs of the deceased and his wife, Catherine, who has since 
died. These parties filed their bill in January, 1843, setting 
forth the death of Daniel D. about the, 1st of April, A. D. 
1824, and his seizin at that time of a certain tract of land, (par- 
ticularly described, ) situate in the city of Mobile, which he 
had previously purchased from Maria Machado Caro, the mo- 
ther of his wife. At the time of this purchase Madame Caro 
was the widow and sole executrix of her deceased husband, 
Benito Caro, whose will had been duly admitted to probate, 
in the orphans’ court of Mobile. This bill authorized Ma- 
dame C. to sell and dispose of the lands of her testator for the 
benefit of his children—she herself being entitled to one half 
of the same, in virtue of the Spanish laws under which it 
was acquired. 

In December, 1821, the complainant’s father purchased 
the land in question, and received a conveyance therefor, ex- 
ecuted by Madam C. and three of the testator’s children— 
the other children, being five in number, assented to the sale 
and the execution of the deed, and received their portion of 
the purchase money. Afterwards they confirmed the sale, 
by executing an instrument in writing, under their hands 
and seals. ‘The complainant’s father, at the time of his pur- 
chase, paid to Madam C. one thousand dollars in money, and 
made his two promissory notes, each for two thousand dol- 
lars, payable to her in one and two years after date. 'To se- 
cure the payment of these notes, he executed a mortgage on 
the premises purchased, and at the time of his death a part of 
the debt was unpaid. 

At the time of the death of D. Duval, the complainants, 
his children, were of tender years; shortly thereafter, their 
mother obtained letters of administration on his estate, as 
well as letters of guardianship of their :persons and estate. 
It is averred that the property purchased by their father was 
worth as much as eight thousand dollars at the time he ac- 
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quired it—Madame C. and the others interested in the sale, 
consenting to sell it to him at a price so inadequate, because 
their mother was one of the heirs of Benito C. 

After the purchase of D. Duval, he made some valuable 
improvements on the premises, so that at the time of his death 
they were renting for $2500 a year. In addition to this he 
left slaves and other personal property, worth about $6,000, 
all which came to the hands of his administratrix, and was 
free from debt. The complainants particularly state the con- 
dition of the land at the time of the purchase of their ances- 
tor, and the character of the improvements made thereon, and 
alledge that in its improved state it was worth, when he died, 
$25,000. 

Madame C. was entirely satisfied with the mortgage as a 
security, and was willing to hold it without any attempt to 
foreclose it, until the rents and profits would yield a suffi- 
cient sum to enable the administratrix to discharge it, after 
applying as much as was necessary for the maintenance of 
herself and family. But being desirous, if convenient, to re- 
alize a part of the money due on the mortgage, Philip Mc- 
Loskey, professing to be the friend of the complainants and 
their mother, proposed to Madame C. to purchase the mort- 
gage, and to extend to them the same lenity she intended. 
The proposition was accepted on the terms in which it was 
made, and upon no other would it have been entertained ; 
and a deed wasaccordingly executed by Madam C. and all the 
children of her testator, which fully recognized and confirmed 
the sale and conveyance to D. Duval, and assigned the mortgage 
to McLoskey, as well as the notes it was intended to secure. 
The consideration given for this assignment was, $1,000 in 
cash, and three several notes for $1,000, payable in six, eigh- 
teen and thirty months; which notes were secured by a mort- 
gage executed by the assignee on the lands embraced by the 
security assigned. Immediately after the consummation of 
this transaction, about June, 1825, the assignee entered ac- 
cording to the understanding of the parties into the possession 
of the mortgaged premises, has continued to occupy them ev- 
er since, and receive the rents and profits; and this without 
accounting to the complainants, or entering satisfaction of the 
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mortgage, although the rents for two years were sufficient to 
satisfy his disbursements. 

McLoskey denies the validity of the purchase made by the 
ancestor of the complainants of Madam Caro, except as to 
the interest of the three heirs of Benito Caro who executed the 
deed; pretends that the deed executed to him by the other 
five heirs, invested him with a title to three-fifths of the pre- 
mises: and further pretends, that he purchased all the in- 
terest of the complainants’ ancestor at a sale made under the 
decree of the orphaus’ court of Mobile, rendered upon the pe- 
tition of his administratrix, alledging qthe indebtedness of his 
estate, beyond the ability of the personal assets to pay. In 
respect to the former pretence, it is denied to be true, and al- 
ledged that McLoskey paid nothing more than the four thou- 
sand dollars, and obtained only an assignment of the notes 
and mortgage by which they were secured. As for the de- 
cree by the orphans’ court, and consequent sale, it is insisted 
that they were coram non judice—procured by the fraud of 
McLoskey and his coadjutors, and therefore void. If a peti- 
tion, such as is pretended, was ever filed by the administra- 
trix, she was induced thus to proceed by the exercise of the 
undue influence of McLoskey—knowing at the same time 
that the intestate’s estate was not indebted to any extent, ex- 
cept the debt secured by the mortgage of which he became 
the assignee: That the sale was ordered by him while the 
administratrix was detained by duress in Cuba, whither she 
had been frandulently sent, in order that the property might 
be sacrificed ; which purpose was effected by a purchase made 
by McLoskey, through his agent, John R. Elliott, for the 
sum of ten dollars. It is insisted that the pretended decree 
and sale, are void for the additional reason that McLoskey 
was in possession of the premises as a mortgagee, leaving on- 
ly amere equity in the heirs of the intestate, which cannot, by 
a statute of this State, be appropriated to the payment of 
debts, otherwise than by bill in equity. 

McLoskey further pretends that he has sold or disposed of 
all, or a part of the premises in question to different persons 
in separate parcels, to wit: to Charles Cullum, the Bank of 
Mobile, the Planters’ and Merchants’ Bank of Mobile, Wm. 
Crothers, and James and George Brown—all of whom it is 
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prayed may be made defendants to the bill. Complainants 
charge that these defendants, if they have made the purchas- 
es pretended, were informed at the time of their just claim 
and title, and that they were acquiring the premises in fraud 
of the same. 

The defendants further pretend, that the complainants are 
barred of all relief, because they have heretofore instituted 
and dismissed a suit in equity for the same cause as the pre- 
sent. The truth in respect to this pretence is this, the com- 
plainants brought an ejectment, as well asa bill in equity for 
the recovery of the premises in question, in the circuit court 
of Mobile, which were considered by that court to be for the 
same identical cause, and they were ordered to elect which 
they would prosecute, and dismiss the other: thereupon they 
elected to proceed at law, and the bill was dismissed. The 
ejectment was tried at a term of the court which commenced 
in November 1842, and a verdict returned for McLoskey, the 
defendant in that action, on the ground that he had the legal 
title—the complainants having nothing more than an equita- 
ble right. An inspection of the records in these cases will 
show, that they were pending at the time McLoskey’s co- 
defendants purchased of him, and consequently they are 
chargeable with a knowledge of the complainant’s title. 

The complainants insist, that upon taking an account, nei- 
ther McLoskey nor his vendees are entitled to be paid for 
improvements that he or they have made on the premises. 
The bill prays that McLoskey may come to an account, and 
if, upon accounting, he may be found in arrear to complain- 
ants, above what may be required to reimburse himself, all 
legal expenditures im the purchase of the mortgage, gc. that 
he may be adjudged to pay such balance to them: Further, 
that he and his co-defendants may be required to bring into 
court, to be delivered up to be cancelled, all deeds, securities, 
mortgages, or other writing whatsoever, in relation to the 
premises in question, which have been made between them- 
selves, and may in any manner incumber, embarrass, or af- 
fect the complainants’ title: and upon the mortgage being 
satisfied, that they may be put in possession, §*c.; and such 
other and further relief be granted may be as appropriate to 
the case, &c. . 
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At the first term of the court of chancery, an entry was 
made, stating that “‘ by consent of parties, the defendants are 
allowed sixty days to answer, and the cause is continued.” 
A few days after the expiration of the time designated, on mo- 
tion of the complainants, an order was made by the register 
that the bill be taken “as confessed against the defendants, 
the Planters’ and Merchants’ Bank of Mobile, William Cro- 
thers, Charles Cullum, and the Bank of Mobile, for want of 
answers ; and complainants have leave to amend their bill by 
making James Brown and George Brown parties defend- 
ant.” 

A few days after the last order, and the amendment of the 
bill, an order of publication was made as to the Browns, 
who, it was shown by affidavit, were non-residents, and af- 
terwards, upon proof of publication, the bill was taken as 
confessed as to them. 

In the record, there is a demurrer interposed, at the in- 
stance of all the defendants, but the Browns, dated previous 
to the order by which time was given to answer, and leave 
granted to amend the bill. 

All the defendants answered the bill at length, with the 
exception of Wm. Crothers, and as to them the order pro con- 
Jfesso was set aside. McLoskey, in his answer, admits the 
death of Daniel Duval, about the time alledged in the bill, 
and that the complainants are his heirs; that Catherine Du- 
val, the widow, and complainants’ mother, administered on 
his estate ; that the intestate purchased of Maria Machado 
Caro, the mother of Mrs. Duval, and widow and sole execu- 
trix of the will of her deceased husband, Beneto Caro, the 
land described in the bill, about the time stated, for the sum 
$5000, one-fifth of which was paid in cash, and for the re- 
mainder in two equal annual payments of $2000, each, he 
made his several promissory notes. Both these notes were 
past due, at the time of the intestate’s death, and were un- 
paid. 

The intestate received a conveyance for the premises from 
Madam Caro, and three of the heirs of her deceased husband; 
the other five did not unite in its execution, and at the same 
time he executed a mortgage upon them for the security of 
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the payment of the notes. Respondent denies that Madam 
Caro was willing to extend to the intestate, or his adminis- 
tratrix, the indulgence which the complainants alledge, and 
as proof thereof, avers that the notes and mortgage were plac- 
ed in the hands of a lawyer of Mobile, for the purrose of 
foreclosing the same, previous to the purchase by him of the 
interest of the Caros. 

Respondent affirms that he did not purchase the equity of 
redemption of the Caros, with an understanding, or promise, 
that he was purchasing with a view of assisting either Madam 
Caro or herechildren, or the administratrix of the intestate, or 
the complainants. But he acted upon his own account, paid 
the balance of purchase money due the intestate’s estate, and 
in addition thereto paid $900, the sum at which the premises 
were sold under a decree of foreclosure, upon a mortgage ex- 
ecuted in 1822, to Jonathan Hunt, and $600 to Philip Caro, 
one of the heirs of Beneto Caro, nine years after the purchase 
of the equity of redemption, to induce him, upon attaining 
his majority, to relinquish all claim to the property. These 
several sums, it is insisted, were quite as much as the pre- 
mises were worth, and their full market value at the time the 
transactions took place; if they have since advanced greatly, 
it has been caused by a large expenditure of money and la- 
bor, and an extension of the business of Mobile. Respond- 
ent’s purchase was consummated by an assignment of the 
notes and mortgage executed, and a conveyance by Madam 
Caro, and all the heirs of her deceased husband, of all their 
interest in the premises. 

Respondent also insists upon his purchase under the decree 
of the orphans’ court of Mobile, as investing him with all the 
title the intestate ever had to the premises in question, if the 
other sources of title already stated, did not have that effect. 
That the petition was not filed by the administratrix of the 
intestate in consequence of the fraud of the respondent or his 
coadjutors, nor was it induced in consequence of any undue 
influence exercised by him; that the decree was not obtain- 
ed by any fraud of his, nor was the purchase or proceeeding 
at his instance, prompted by any other than fair and honest 
motivesand acts. Further, the report of the commissioners 
at which the premises were first bid off for him, was never 
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confirmed by the orphans’ court; but the second sale was 
regularly made under an order for that purpose, and John R. 
Elliott purchased for him, at the sum alledged, subject to his 
liens. He denies that he purchased with the funds of the in- 
testate’s estate, or of the administratrix, or with money pro- 
vided by any one but himself; or that he has been reimburs- 
ed the amount which the premises have cost him. He af- 
firms that he has expended large sums of money for the ben- 
fit of the administratrix, and in the maintenance and educa- 
tion of her children, and it was his intention at one time to 
have done more for them, and other children of the adminis- 
tratrix, the paternity of which he acknowledges. This he 
hoped to have been able to do from the improvement and 
increased value of the premises; but his embarrassment and 
paramount obligation to creditors, placed it beyond his power 
to carry out his intentions. The respondent denies other 
allegations of the bill, enters minutely into a vindication of 
himself, from the imputations which it makes against his in- 
tegrity, affirms that he paid a fair equivalent for the proper- 
ty, and declares that if any one had bid more, they should 
have had it. 

The other defendants are derivative purchasers, or mortga- 
gees from McLoskey ; affirm, either that they had purchased 
and paid for their respective parts before they were informed 
of the claim of the complainants, or that they had, previous 
to such notice, discharged some responsible surety or indors- 
er of the debt or debts intended to be secured by mortgage. 
These answers are drawn out at length, stating with particu- 
larity the parts purchased or mortgaged, the consideration, 
when and how due and payable, &c. All the defendants de- 
mur to the bill for want of equity, and rely upon the statute 
of frauds and perjuries. 

At a term previous to the hearing of the cause, the defend- 
ants moved to suppress the complainants’ depositions, on the 
ground that they were prematurely taken. And it appear- 
ing that the interrogatories were filed, and notice given to 
the defendants that commissions would issue to examine the 
witnesses before the defendants had answered, or the bill had 
been taken pro confesso as to all of them, the motion was ac- 


cordingly granted. 
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The cause was heard upon the bill, answers in file, cer- 
tain exhibits, exemplifications of records, and certain deposi- 
tions offered by the defendants, &c. 'The chancellor was of 
opinion that the complainants had failed to make out their case, 
and that the title of McLoskey, under which the other de- 
fendants claimed, was prima facie valid, dismissed the bill at 
the complainants’ cost. 











A. F. Hopkins and J. Test, for the plaintiffs in error, insist- 
ed, that an equity of redemption could not be sold under a 
decree of the orphans’ court, rendered upon the petition of 
the mortgagor’s personal representative, alledging a deficiency 
of assets to pay debts. [Toul. Dig. 327; Clay’s Dig. 350; 
5 Porter’s Rep. 182; 1 Ala. Rep. 734; 21d.314; 51d. 719; 
7 Id. 118; 5 Wend. Rep. 617; 4 Kent's Com. 184, note C.; 
1 Pet. Rep. 201; 13 Id. 294; 2 Johns. Rep. 125; 3 Stew. & 
P. Rep. 397.] Equitable interests can only be sold under 
the decree of a court of equity. [Aik. Dig. 173; Clay’s D. 
350; 1 Ala. Rep. 734; 5 Id. 719; 7 Id. 118.] The mort- 
gagee can’t purchase the mortgaged property so as to acquire 
a title, and if he purchase he will be treated as a trustee. [1 
Mad. Ch. 512; 1 Brown’s Ch. Rep. 198; 1 B. & Beat. Rep. 
46; 2 Johns. Ch. Rep. 30, 34, 60, 104, 118, 252; 7 Id. 
174. ] 

But if it is competent for the orphans court to adjudge the 
equity of redemption to be sold for the payment of debts of a 
deceased mortgagor, still the proceedings in the case at bar, 
are so fatally defective as to make the decree and conse- 
quent pleadings void im toto. Directing a notice to be 
served on one guardian ad litem of the infant heirs, when au- 
other had been previously appointed, and not removed, was 
irregular. Disregarding the sale first made and reported by 
the commissioners, and ordering another sale near twelve 
months after the motion was made to set it aside, without 
notice to the parties interested, or regular continuances of the 
proceedings, was unauthorized, and the act void; this was 
done without an order declaring the first sale invalid. [Clay’s 
Dig. 350; 7 Ala. Rep. 726; 8 Ib. 876.] McLoskey moved 
the orphans’ court to set aside all the purchases made by him, 
but before his motion was definitely acted on, one of his pur- 
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chases was confirmed, and he accepted aconveyance. ‘This 
was an abandonment of his motion, and the re-sale, for this, 
if no other reason, was void. 

The dismissal of the complainant’s first bill, under an elec- 
tion forced upon him by order of the circuit court, cannot op- 
erate as a bar to the present suit. At most, it was nothing 
more thana non-suit. [2 Mad. Ch. 359; 2 Stew. R. 515; 1 
Ala. Rep. 748.] 

McLoskey admits in his answer to the first bill, which is 
an exhibit in this case, that he held the premises in question 
as a tenant in common with the complainant, until after his 
purchases under the decree foreclosing Hunt’s mortgage, and 
the order of the orphans’ court. These sales were void, and 
consequently the interests of the complainants unimpaired. 
His purchase from the Caros made him merely the assignee 
of the mortgage, and he must be so treated. The conveyance 
of the fee, by the mortgagee, is void, and does not even au- 
thorize the grantee to foreclose. [2 Bla. Com. 356; 2 Johns. 
Ch. Rep. 101, 109, 110, 125, 154; 7 Id. 37, 174; 2 Cow. 
Rep. 195, 204, 230; 10 Paige’s Rep. 490. ] 

A power of sale contained in a mortgage will not, when exe- 
cuted, foreclose the mortgagor of his equity of redemption; but 
to produce this effect there must be a decree upon a bill filed 
for that purpose ; unless, as in New York, such a mode of 
foreclosure is provided for by statute. [7 Johns. Ch. Rep. 
32, 35, 37, 38; 2 Id. 101, 109, 110, 125, 154; 4H. & Munf. 
Rep. 101; 1 Rand. Rep. 306; 1 B. & Beat. Rep. 187; 1 
Dana’s Rep. 25; 9 Mass. Rep. 422; 3H. & McH. Rep. 328; 
9 Wheat. Rep. 489; 2 Bla. Com. 349, 354, 356, 357; 2 Eq. 
Dig. 311, $$ 16, 18, 19; 305, 306, $$ 11, 36; 313 $¢ 34, 
35, 36. | 

Upon a bill to redeem, an interlocutory decree is rendered, 
that the mortgagee account before the master; but until it 
is ascertained that the mortgagor is entitled to redeem, and a 
reference ordered, proof need not be taken to prove the value 
of the rents and profits. [1 Mad. Ch. 532, 535; 10 Paige’s 
Rep. 49; 4 Kent’s Com. 166-7; 3 Atk. Rep. 517; 4 Ves. R. 
A480; 12 Id. 495; 2 Pick. Rep. 505; 5 Id. 259; 1 Johns. 
Ch. Rep. 385; 9 Wheat. Rep. 499; 7 Cranch’s Rep. 218; 
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6G. & Johns. 275; 2 Sumn. Rep. 118 ; 2 Younge § C. Rep. 
117.] 

One who purchases from a mortgagee, or assignee, does not 
acquire the legal title, and the mortgagor will be entitled to 
redeem against him, although he purchased and paid his mo- 
ney, without notice of the mortgage. The purchaser of a 
mere equity is bound to take notice of a prior equity ; and it 
isonly the purchaser of the legal estate who pays the pur- 
chase money in ignorance of an outstanding equity, that the 
law protects. [7 Porter’s Rep. 263, 271.] 

The defendants who claim under MeLoskey had construc- 
tive notice of the mortgage executed by Duval; for it is not 
only registered, but is recited in the deeds executed by the 
Caros in favor of McLoskey, which was duly recorded. Be- 
sides, the records of the suit in chancery by Hunt, and of the 
proceedings of the orphans’ court, were accessible to these de- 
fendants, and are recited in the deeds under which MecLos- 
key deducesa title. 'The decrees in both which, were ren- 
dered, when the respective courts had no jurisdiction of the 
proceedings which had been instituted. He must then be re- 
garded as the assignee of the mortgage subject to the equity 
of redemption, and those claiming under him stand in the 
same predicament. [4 Kent’s Com. 174, 179; 9 Wheat. R. 
499; Sug. on Vend. 718, 747 ; 13 Mart. Rep. 384 ; 3 Por- 
ter’s Rep. 10; 5 Id. 230; 2 Pet. Dig. 257-8 ; 6 Cranch’s R. 
8; 9 Wheat. Rep. 738; 2 Cow. Rep. 195, 230; 2 Pow. on 
Mort. 549; 1 Johns. Ch. Rep. 298, 394; 2 Id. 158, 575; 5 
Id. 54, 56; 6 Id. 417; 7 Id. 65; 20 John. Rep. 637, 644; 
1 Ala. Rep. 165; 2 H. & Munf. Rep. 245; 1 Pet. Rep. 273; 
4H. §& Munf. R. 6; 2 Mad. Ch. 656; 1 Mad. Rep. 89; 
18 Ves. Rep. 290; 3 P. Wms. Rep. 257 ; 2 Pow. on Mort. 
547, 8,9, (a); 8 Cow. Rep. 382; 1 Johns. C. Rep. 394, 576; 
2 Id. 30, 62, 104, 118, 252, 445; 5 Id. 497,570; 7 Id. 174; 
8 Johns. Rep. 374; 4 Kent’s Com. 441.] 

Again: the Caros were out of posSession—in fact were 
ousted by the conveyance made by some of them to Duval, 
and could not have made a valid sale and deed to McLoskey. 
A conveyance by one or more joint tenants or tenants in 
common operates an ouster of all the others. [3 Johns. Cas. 
101; 5 Johns. Rep. 489; 9 Id. 57; 19 Id. 166; 11 Id. 91: 
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13 Id. 118, 409, 488; 13 Sergt. & R. Rep. 356; 3 Ala. R. 
A72 ; Adams on Eject. 56, note 3—55, note 1; 3 Conn. Rep. 
191; 10 Mass. Rep. 283, 468 ; 4 Mason’s Rep. 326; 5 John. 
Ch. Rep. 570; 4 Mart. Rep. N. 8.415; 1 Pet. Dig. 457.] 

It is allowable to file a second bill charging notice where 
the first was dismissed, if the fact. of notice was not alledged, 
or the point examined to, in the previous suit. [Sugd. on 
Vend. 762; 1 Ch. Cases, 252; 1B. & Beat. Rep. 171; 2 
Ves. Rep. 516; 1 Ch. Rep. 32; 1 Johns. Ch. Rep. 406; 1 
Porter’s Rep. 392.] But the purchaser of an alledged equity 
must deny notice previous to the purchase and payment of 
the money, whether it be charged or not. [Sugd. on Vend. 
761; 8 Cow. Rep. 374-5, 382; 7 Pet. Rep. 252; 10 Paige’s 
Rep. 49, 490. ] 

The mortgagee or his assignee cannot show against a bill 
to redeem, that he has purchased the fee of a person in whom 
it was vested ; nor can the mortgagor be prejudiced by the 
failure of the mortgagee to have the mortgage recorded. A 
bill to redeem will lie any time within twenty years after the 
entry of the mortgagee. [4 Kent’s Com. 162; 9 Wheat. R. 
497 ; Coote on Mort. 542, et post.] 

A mortgagee in possession, is chargeable with rents and 
profits, but cannot charge for new improvements—he will 
only be allowed for necessary repairs. [4 Kent’s Com. 160, 
166-7; 3 Atk. Rep. 517; 4 Ves. Rep. 480 ; 12 Id. 495; 1 
Johns. Chan. Rep. 385; 5 Pick. Rep. 259; 21d. 505; 2 
Younge &C. Rep. 117; 2 Sumn. Rep. 108; 6 G. & Johns. 
Rep. 275; 7 Cranch’s Rep. 218; 9 Wheat. Rep. 499 ; Coote 
on Mort. 542, et post. 

A mortgagee in possession cannot purchase the mortgaged 
estate. [2 Cow. Rep. 324; 5John. Ch. Rep. 570; 7 Id. 25, 
AO; 2 Id. 442. ] 

As McLoskey’s co-defendants claim through him, his an- 
swer is evidence against them. [6 Cranch’s Rep. 9; 9 Id. 
153; 4Com. Dig. 198, 203 ; 4 Hawks’ Rep. 256; 2 Bibb’s 
Rep. 470; 2 Wheat. Rep. 380; 9 Id. 735, 831.] The de- 
positions were improperly suppressed, and it was not incum- 
bent upon the complainants to offer them again at the hear- 
ing. If prematurely taken as to some of the defendants, they 
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were admissible against those as to whom decrees pro con- 
Jesso had been entered. 











G. N. Stewart, J. A. Campsett, and S. G. Fisner, for the 
defendants. The sale by the order of the orphans’ court was 
sufficient to invest McLoskey with all the interest which 
Duval had at the time of his death. That court took cogni- 
zance of the petition, and its jurisdiction was not ousted by 
any thing occurring subsequently. It is enough that the ac- 
tion of the court was not coram non judice. The statute au- 
thorizes the orphans’ court to order the sale of the real estate 
of a deceased person where the personalty is insufficient to 
pay debts; and whether the title be a mere equity of re- 
demption, or any other which courts of law or equity recog- 
nize, isimmaterial. Itis real estate, and this is all that the 
act of the Legislature requires. [11 Searg. & Rep. 422; 14 
Id. 181; 1 Ala. Rep. N. 8. 708; 7 Id. 71, 855; 8 Id. 99; 8 
Cranch’s Rep. 22; 6 Porter’s Rep. 262.] 

The report of the commissioners, stating that McLoskey 
had bid off the premises in question for $5000, was never 
confirmed ; and the transcript in Duval’s heirs v. McLoskey, 
1 Ala. Rep. 708, was at fault in stating the confirmation of 
this report: consequently what was there said as to the ef- 
fect of the subsequent action of the orphans’ court, will not 
be considered as authoritative. 

If McLoskey’s title is defective, those who purchased from 
him without notice, and paid their money or gave up securi- 
ties, are certainly entitled to protection, and cannot be ousted 
by those who claim a mere equity. [2 Sugden on Vend. 295, 
et seq.; 2 Mason’s Rep. 272 ; 10 Pet. Rep. 177; 6 Ala. R. 
806-7.] There isno evidence controverting the case made 
by the answers of the defendants. The depositions were 
rightly suppressed, because all the defendants had not an- 
swered, nor had the bill been taken pro confesso as to all, 
when they were taken; [4 Paige’s Rep. 121,] and they were 
not offered to be read at the hearing : consequently they can 
not be looked to, by this court. [Huff. Ch. Pr. 458 ; 6 Eng. 
Cond. Ch. Rep. 193.] 

The order of the orphans’ court, directing a second sale, 
was within its legitimate powers. — [t pertains to all courts to 
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control their proceedings. {1 Ala. Rep. 708; 2 H. & Gill’s 
Rep. 346.] The entry of the mortgagee does not disseize 
the mortgagor, and reduce his title to a mere chose in action, 
nor is his possession adverse. ‘Their respective relations arise 
from the contract, and they may assign, devise, &c. their in- 
terests. [1 Pow. on Mort. 157-8-9; 2 Rand. Rep. 93; 10 
Leigh’s Rep. 172; Hubback on Suc. 142.] But if the mort- 
gagee’s possession became adverse by his entry, yet a third 
person could not object that a conveyance was made by the 
mortgagor, or that there had been a judicial sale of the inter- 
est of him or his heirs, when he was out of possession. [4 
Hill’s Rep. 464; 5 Ib. 272.] A cotut of equity treats a mort- 
gagee in possession as a mere tenant—holding the possession 
as a means of collecting his own debt—the freehold is in the 
mortgagor, and the mortgagee cannot dispute it. Judicial 
sales are not affected by the laws in respect to maintenance. 
[2 Wend. Rep. 204; 3 Dana’s Rep. 338. ] 

The allegations of a fraud or trust are explicitly denied by 
McLoskey’s answer, if admitted, the other defendants would 
not be affected by the answer; and even if proved, would 
not impair their titles. The mortgages under which they 
claim vested. the legal title, and the release of the equity of re- 
‘demption, or its foreclosure by judicial decree made that title 
complete. [2 Sug. Vend. 295; 2 Story’s Eq. 715; 3 J. J. 
Marsh. Rep. 57.] As for the consideration of the mortgages, 
viz : extension of the day of payment and release of securi- 
ties, it is clearly sufficient. [6 Ala. Rep. 639; 10 Paige’s R. 
170.] The onus of establishing a notice to the co-defend- 
ants of McLoskey, of the defectiveuess of his title, rests upon 
the complainants—and this we have seen they have failed to 
do. [1 Russ. Ch. Rep. 485, 491; 3 Litt. R. 365; 6 Munf, 
Rep. 42; 6 Ala. Rep. 718.] | The proof of notice by a dis 
pendens entirely fails ; for the action at law was unsuccess- 
fully prosecuted, and the suit in equity was dismissed; they 
are therefore unavailing. [1 Vern. Rep. 286; 2 Sug. on V. 
326 ; 2 Dana’s Rep. 406 ; 2 Rand. Rep. 93, 102, 103.] The 
suppressed depositions, if they could be looked to, do not es- 
tablish the fact of notice, and even if it had been given after 
the mortgages executed, and money lent or securities dis- 
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charged, and previous to the release of the equity of redemp- 
tion, it would not defeat the derivative purchasers. [1 Ala. 
Rep. N. 8. 23.] 

In respect to the proceedings in the orphans’ court, it may 
be added that, that court in Mobile, by an act of the legisla- 
ture passed in 1826, is always open. 











COLLIER, C. J.—The action of ejectment, to which the 
pleadings refer, was brought by the lessee of the complain- 
ants against McLoskey, and involved to a great extent, the 
merits of the present controversy. [1 Ala. Rep. N. 8. 708.] 
That cause was removed to this court by writ of error, and 
by the opinion here pronounced it was decided that the juris- 
diction of the county court, under the first section of the act 
of 1822 attaches as soon as the court recognizes the petition 
of the administratrix ; and its decree cannot be collaterally 
impeached (if the jurisdiction is shown, ) by the omission to 
designate the heirs by name in the petition, or elsewhere in 
the record ; or by the direction of the citation to the guardian 
instead of the heirs. F'urther, though the statute referred to 
requires the commissioners appointed to sell the lands of an in- 
testate, to make a report to the court at the time designated 
in its order or decree, yet the requisition must be regarded as 
directory ; and if the commissioners fail to make their report 
at the appointed time, it is competent for the court to take 
measures to compel them to make it, and upon its being 
made, to confirm it by a final decree. It was said that the 
record of a proceeding in the county court, at the instance of 
an administrator, to obtain a decree for the sale of the lands of 
an intestate, need not show that the cause was continued 
from term to term, up to its final disposition—its continu- 
ance will be intended if the reverse does not appear. And 
though it may not appear in totidem verbis from the decree of 
a county court, that it was rendered at a regular or adjousned 
term, if the contrary does not appear, it shall be taken to have 
been rendered in conformity to the statute. Also, that the 
county court may refuse to confirm the report of commission- 
ers appointed under the act of 1822, to sell the lands of an in- 
testate estate, but it is not competent for that court seven 
months after the confirmation of the report, to annul the final 
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decree and order aresale. And although the county court 
cannot decree the sale of the lands on which mortgages exist, 
and provide for their payment, from the proceeds, yet it is 
asked whether a sale of the mortgagor’s interest under such 
a decree, will not confer upon the purchaser the right to re- 
deem. 

In Perkins’ ex’r v. Winter’s adm’x, 7 Ala. Rep. 855, the 
point was directly made, whether the statutes which provide 
for the sale of the real estate of deceased persons, do not au- 
thorize the orphans’ court to take jurisdiction of the lands of 
a decedent, which are incumbered by a mortgage, or other se- 
curity. We there said that, “A mortgagor in possession, 
has not only the equity of redemption, but he has a Jegal in- 
terest which may be sold under execution, and conceding that 
the orphans’ court has no equitable jurisdiction, yet the sta- 
tute cannot, by construction, be limited to cases in which the 
decedent had an unincumbered legal title. It is upon the 
real estate that, that court is authorized to act, without re- 
ference to the completeness of the title. A sale under its de- 
cree, places the purchaser in the condition of the heirs of the 
deceased, and any remedy which they might have adopted in 
order to disincumber the land is open for him. Perhaps his 
situation would be more favorable than their’s, where he can 
be brought, within the influence of the rules applicable toa 
bona fide purchaser without notice.” ‘To the same effect is 
Evans’ adm’r v. Matthews, 8 Ala. Rep. 99. See also, Wy- 
man, et al. v. Campbell, et al. 6 Porter’s Rep. 219. 

It has been suggested at the bar, that these decisions are in 
conflict with the act of 1820, “@oncerning executions and 
sales by sheriffs and for other purposes.” [Clay’s Dig. 350, 
§ 31; Id. 216, § 76.] That act provides, that “no other 
than the legal title to land, or other real estate, shaH hence- 
forth be sold and conveyed by virtue of any execution.” 
Further, the equitable title, or claim to land, or other real estate 
shall hereafter be liable to the payment of debts by suit in chan- 
cery, and not otherwise, &c. Under the influence of this en- 
actment, we have held that a purchaser under execution, 
where the defendant had only an equitable title, acquires no- 
thing by his purchase ; that in such case the title can only be 
made available in satisfaction of the judgment, by suit in 
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equity; and the law is the same though the defendant in 
execution was himself in possession. [Doe ex dem Davis v. 
McKinney, 5 Ala. Rep. 719; Land v. Hopkins, 7 Ala. Rep. 
115.) Although the latter provision of the act cited, is in 
general terms, and is perhaps sufficiently expansive, if lite- 
rally interpreted to embrace sales of land by executors and 
administrators, under the sanction of the orphans’ court, yet 
we apprehend the title of the act, its obvious scope and de- 
sign, would not justify its application to such a case. But 
if itcould be supposed to have been applicable, its operation 
would be limited by the subsequent enactment of 1822, 
which we have seen invests the orphans’ court with jurisdic- 
tion upon the petition of an administrator or executor, to di- 
rect a sale of the real estate without reference to the charac- 
ter of the title, for the purpose of paying debts, or making 
more equal distribution among the heirs, &c. [Clay’s Dig. 
224, § 16.] It is then no objection to the jurisdiction of the 
orphans’ court, that the title to the estate upon which it acted 
was incumbered with a mortgage, and that the assignee of 
the mortgagee was in possession. 

In Wyman, et al. v. Campbell, et al. 6 Por. R. 219, it was de- 
cided that proceedings in the orphans’ court, with a view to the 
sale of the realty, are in rem against the estate of the dece- 
dent, and that jurisdiction attaches guoad the thing, where the 
petition is regularly filed, and recognized by the action of the 
court, though the party in interest may not be notified of the 
pendency of the proceeding ; and that a decree of the or- 
phans’ court is not void, or collaterally impeachable, although 
the proceeding may discover errors, for which an appellate 
court, upon a direct application, would reverse. ‘T’o the same 
effect is Perkins’ Ex’r v. Winter’s Adm’rx 7 Ala. Rep. 855; 
Doe ex dem Duval’s Heirs v. McLoskey, 1 Ala. Rep. N. 8. 
708. In the case before us, the jurisdiction of the orphans’ 
court attached by the recognition of the petition, the appoint- 
ment of a guardian ad litem, for the infant heirs of the intes- 
tate, and ordering citationsto issue, §°c. Whether these pro- 
ceedings were regular, is now an immaterial inquiry ; for the 
question is not whether the order of sale was voidable, and 
could have been reversed on errer, but was it void? We have 
seen that the jurisdiction was defensible, and consequently it 
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does not come within the latter category. ‘This conclusion 

is the clear result of the cases cited, and furnishes an answer 

to all the objections made to the proceedings of the orphans’ 

court, previous to the action of the commissioners under its 
decree. 

Iu respect to the report of the commissioners, in which Mc- 
Loskey is stated to have been the purchaser of the property in 
controversy for $5,000, it does not appear from the record 
before us, that it was ever confirmed. When the case re- 
ported in 1 Ala. Rep. 708, was here, we supposed that there 
was a regular confirmation of this report. We have not look- 
ed into the record, which was then before us, but think it 
probable it does not sustain the assumption, and that the 
mistake occurred by supposing that the sale of some other 
portion of the real estate of the intestate in respect to which 
the orphans’ court acted, embraced the premises now sought 
to be recovered. But however this may be, the mistake had 
no influence in inducing the conclusion we then attained, 
and certainly cannot be followed. We must then consider 
the effect of the order, which directed the second sale, and 
the consequent proceedings. In Doe ex dem Duval’s Heirs 
v. McLoskey, supra, we said, ‘a court from which an execu- 
tion issues, may set aside a sale made under it, [Mobile Cot- 
ton Press, &c. v. Moore and Magee, 6 Porter’s Rep. 679,] on 
the ground that courts of judicature possess a controlling pow- 
er over the acts of their oflicers, and their process. But where 
a judgment or decree has been perfected, and the term of the 
court closed, it is not allowable to vacate it on motion.” 
The order of sale and final decree by the orphans’ court is 
assimilated to a decree of foreclosure and sale rendered in 
chancery, which requires the master to make report, §*c. In 
either case, if the report is confirmed, and the necessary evi- 
dence of title, directed to be furnished to the purchaser, it is 
supposed it would not be competent to set aside the final de- 
cree at a subsequent term. It is not said in so many words, 
that the whole matter is im fieri, until it is definitely acted on 
by the court, but it isclearly intimated, and there can be no 
doubt that such is the law. 

The failure of the orphans’ court to confirm the report, and 
ordering a re-sale, had the effect to annul what had been pre- 
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viously done by the commissioners, and to release McLoskey 
from his bid, quite as much as if it had been so declared in 
totidem verbis. 'The application to set aside the sale, was 
equivalent to an exception to it,and when an order was made 
which presupposed the sale to be invalid, by directing the 
commissioners to again offer the property, the exception was 
sustained. 

Conceding, as it has been said, that the record shows Mc- 
Loskey moved to set aside all the sales in which he was re- 
ported asthe purchaser, and afterwards received a convey- 
ance from the commissioners, for part of the property purchas- 
ed by him, and it does not follow that his motion was neces- 
sarily waived in toto. It may be that his exception to the 
report was made in too general terms ; that as to a part of the 
land, it could net be supported, and that conscious of this, or 
perhaps influenced by other consideratious, he was willing 
that the sales should thus far be approved. However this 
may be, we cannot think that the acceptance of a conveyance 
for a part, amounted to a ratification by McLoskey of all his 
purchases, and was a tacit withdrawal of his motion. ‘There 
is nothing of which the conclusion can be predicated, that he 
intended such an effect. It cannot then be assumed that the 
act was so potent as to divest the jurisdiction of the orphans’ 
court, and make its subsequent proceedings coram non judice, 
and of consequence void. Even if the subsequent action of 
the orphans’ court was irregular, it was at most erroneous ; 
and this we have seen, does not so vitally affect the order for 
a second sale, as to make the purchase ineffectual. 

We will not stop to inquire whether the depositions taken 
at complainant's instance were rightly suppressed ; for the 
facts proved, fall short of establishing either a trust or a fraud. 
Certainly there is nothing to implicate the fairness of Mc- 
Loskey’s purchase ; the premises were publicly sold, a com- 
petition of bidders invited, and the highest price offered by 
Elliott, who represented him. 

The evidence which it is insisted shows a trust, are letters 
written by McLoskey to Mrs. Duval, in 1828, and subsequent- 
ly, during her sojourn in Cuba, whither she had been induc- 
ed by himto go. These letters were doubtless written in the 
confidence of friendship and affection; among other things 
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he speaks of real estate in Mobile as her proyerty, or the chil- 
dren’s, or intended for them, and as being likely to increase 
in value, informs her of mprovements thereon, either made, 
in progress, or contemplated. But there is not a scintilla of 
evidence that Mrs. D., orany one else for the complainants’ 
benefit, ever contributed any amount to refund to McLoskey 
what he had paid to the Caros, to Hunt, or upon his purchase 
under the decree of the orphans’ court. There is then no 
pretence of a resulting trust in favor of the intestate’s estate, 
or his heirs; and the loose and unexplained remarks contain- 
ed in letters, written under circumstances in which exactness 
of expression was not observed, cannot furnish the basis of a 
decree for a specific performance. Such evidence might 
serve to turn the scale in favor of the complainants, if there 
was an equilibrium of proof upon the question whether Mc- 
Loskey, was a trustee, or whether he had entered into a 
contract by which the complainants were entitled to all or a 
part of the premises in question. But in the absence of such 
testimony, and in defiance of the answer, denying that the 
complainants have any rights, either at law or in equity ; that 
Mrs. Duval, or any one else for their benefit, advanced any 
part of the several sums which he paid to consummate his ti- 
tle ; or that any thing has been since refunded to him, or that, 
any contract has been entered into with Mrs. Duval, or any 
one else, by which he stipulated to convey or relinquish to 
her, or the complainant, the title to all, or any part of them, 
we think no influence can be accorded to the letters. 

We have considered the case upon the hypothesis that Mc- 
Loskey was merely an assignee of the mortgage, and occu- 
pied the situation of a mortgagee, up to the time that he be- 
came the purchaser of the equity of redemption, under the 
order of the orphans’ court. A mortgagee in possession, un- 
der the provisions of the mortgage, for the purpose of collect- 
ing his debt, by the reception of the rents and profits, cannot 
be considered as claiming adversely to the mortgagor, so as 
to make a sale of the estate of the mortgagor void, upon the 
ground of an adversary claim. The mortgagee in such case 
holds under contract, and it cannot be assumed that he will 
refuse to relinquish the possession when his debt is paid. 
The want of the pedis possessio, by the mortgagor, or his re- 
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presentatives, cannot make the order of sale a nullity; nor is 
there any thing in the relation McLoskey occupied to the 
premises, that deprived him of the right of purchasing at - 
the sale. 

The case of Camp v. Coxe, 1 Dev. & Bat. Rep. 52, is al- 
together unlike the present. There the court decided, that 
a sale of the equity of redemption, under an execution at law, 
at the instance of the mortgagee, for his mortgage debt, is not 
sanctioned by the act of 1812, which authorizes the sale of 
an equity of redemption, under such process; that although 
the words of the act are general, the exception arises necessa- 
rily out of the subject and spiritof the enactment. Whether 
the act would justify a sale by the mortgagee for any other 
debt is put as aquere. But it is not intimated that the mort- 
gagee may not purchase at a sale made under an execution, 
at the suit of another creditor, and we know of no inhibi- 
tion which would restrain the mortgagee from purchasing 
the equity of redemption at such a sale. In the present case, 
the estate of the mortgagor was decreed to be sold, at the in- 
stance of the administratrix, to pay the debts of the intestate 
generally, and there is nothing in McLoskey’s relation to the 
estate, or in the contract between the mortgagor and mortga- 
gees, which would forbid him from becoming the purchaser. 
McLoskey then united the titles of the mortgagor and mort- 
gagees, and in respect to them and all claiming through them, 
his title was perfect. His co-defendants are derivative pur- 
chasers, through him, and occupy a situation at least as fa- 
vorable as he did. 

This view is decisive of the case, and relieves us from 
the necessity of considering the other questions presented 
by the record, or discussed at the bar. 'The consequence is, 
that the decree is affirmed. 
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HUCKABEE v. ALBRITTON. 


1. When a fraud is practised in the sale of a slave, this is a good defence to 
an action on a note for the price, although the purchaser accepted a war- 
ranty from the seller not covering the particular defect complained of. 

2. When the seller of a slave asserts to the purchaser that he is as sound as 
any slave, and a week after the sale the slave is found to be diseased of a 
disease apparently of long standing, these are facts which warrant the in- 
ference of fraud, and therefore it is not erroneous to exclude them from the 
jury, although a warranty was accepted not covering this disease, and the 
slave afterwards died of another. 

3. A promise to pay after the discovery of the fraud of the plaintiff does not 
preclude the defence. It is only as evidence to show that no fraud in fact 
was committed, that such evidence is admissible. 

4, To let in the defence of fraud when a warranty has been accepted, it is 
only necessary to show a fraud in fact, and not a fraud or mistake in the 
execution of the bill of sale containing the warranty. 


Writ of Error to the Circuit Court of Pickens. 


Assumpsit by Huckabee, as the administrator of one Fos- 
ter, against Albritton, as the maker of a promissory note. 

At the trial it was proved the note was given for the price 
of a slave sold by Foster to the defendant, and for which a 
written bill of sale was given, containing a warranty of the ti- 
tle, but no warranty of the soundness. About a week after 
the purchase it was discovered the slave was greatly diseas- 
ed in one leg, and the disease appeared to be of long standing: 
At the same time it was also discovered, the slave had a vio- 
lent diarrhea, of which latter disease the slave died, about 
three months after the purchase. The defendant further 
proved, the slave was of no value to him in consequence of 
this disease. Also, that after the contract was entered into, 
but previous to the delivery, Foster, in reply to a question 
from the defendant, said the slave was as sound ‘as any man, 
except being an old man, he would sometimes grunt a little. 
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After showing the nature of the bill of sale, the plaintiff 
moved the court to exclude from the jury the entire evidence 
in relation to the unsoundness of the slave, but the court re- 
fused so to exclude it. 

The plaintiff then proved, that more than twelve months 
after the death of the slave, the note was presented to the de- 
fendant for payment, and he then made no objection to pay- 
ing it, but said he did not then have the money, and if the 
plaintiff would wait with him until he could sell his growing 
crop of cotton, he would pay the note. 

The court charged the jury, that if they believed Foster 
knew the slave was unsound, at the time when sold, and the 
unsoundness was not visible to common observers, then the 
mere omission to declare the unsoundness, without using any 
means to conceal it, would of itself, be a fraud which would 
authorize them to find for the defendant. 

The plaintiff then asked the court to charge the jury, that 
if the defendant accepted a bill of sale with warranty of the 
title, but without warranty of soundness or other quality of 
the slave, then they must find for the plaintiff, unless they 
believe there was a mistake or fraud committed in the exe- 
cution of the bill of sale. 

This was refused and the plaintiff excepted to the several 
rulings of the court—all of which he now assigns as error. 














H. Srrru, for the plaintiff in error, insisted— 

1. The charge of the court is unwarranted by the evidence, 
because there is nothing disclosed from which the inference 
can be drawn, that the plaintiff knew the slave was unsound 
when it was sold by him. 

2. The promise to pay, after a full knowledge of the cir- 
cumstances of the unsoundness, is a waiver of the defence 
for the frand, if any was practised, and he will not afterwards 
be permitted to alledge it. [McGowan v. Garrard, 2 Stew. 
480; Langdon v. Roane, 6 Ala. Rep. 518.] 

3. It was necessary to show fraud in the execution of the 
bill of sale, otherwise the party has no remedy except in the 
contract then set out. [Wren v. Wardlow, Minor, 363.] A 
warranty expressed is the exclusion of all other warranties. 
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L. Crark, for the defendant in error, insisted, that the fact 
of a warranty being given at the sale of a chattel, does not 
prevent the purchaser from showing that a deceit has been 
practised, or from suing for the fraud. [Cowen & Hill’s 
Notes, 1475; Mumford v. McPherson, 1 Johns. Rep. 414; 
Wilson v. Marsh, Ib. 503.]} 


GOLDTHWAITE, J.—1. The principal question here is, 
whether the defendant can maintain his defence for a fraud 
practised in the sale of the slave, when it is shown he ac- 
cepted a warranty to a certain extent only, and not covering 
the particular defect from which the injury arises. Since 
the decision of Cozzens v. Whittaker, 3S. & Porter, 322, this 
can scarcely be considered, with us, as an open question, as 
it was there held, an action on the case was sustainable for 
the deceit, in falsely representing the qualities of the slave, al- 
though the defendant was bound by an express warranty, in 
respect to the title and soundness. ‘That decision is sustain- 
ed by numerous adjudications elsewhere, and we are satisfi- 
ed it rests on principles which cannot be shaken. [See also, 
Cowen & Hill’s Notes, 1475, and cases there cited. ] 

2. It is said however, the charge of the court was not war- 
ranted, inasmuch as the evidence |before the jury, did not 
show, or tend to show, the plaintiff knew the slave to be un- 
sound at the time of sale. It must be conceded the proof in 
this particular was not so satisfactory or full as to render it 
certain a fraud was practised, but we cannot say it is so entire- 
ly insufficient as to raise no presumption of knowledge in the 
seller. It is scarcely possible one could own a diseased slave 
long enough to acquire a knowledge of his habits of com- 
plaining, without ascertaining the fact of disease, and in this 
view, if no other, the evidence was proper to go to the jury. 
If the fact of knowledge was controverted, it would have been 
the proper course for the party to have requested a particular 
charge that this was essential, to enable the defendant to re- 
sist the payment for the slave on the ground of fraud. No 
such instructions were asked, and we are unable to discover 
any error in the charge which was given. 

3. The same general observations apply themselves to that 
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portion of the argument which insists the defendant was not 
entitled to a verdict on the ground that the fraud, if any, was 
waived by the subsequent promise to pay the note, when all 
the facts were known to the party. However strong such 
circumstances may be to induce the conclusion that no fraud 
was practised, it is only in that view that the admission is 
available to the other party. The rule upon this subject, as 
recognized by the decisions of thiscourt in McGowan v. Gar- 
rard, 2 Stew. 480, and Langdon v. Roane, 6 Ala. 518, is, that 
a party will not be permicted to alledge fraud, when he has 
given the particular security, with a full knowledge of all the 
circumstances from which the fraud is afterwards inferred. 
We are not aware that a new promise to pay a note, obtain- 
ed by fraudulent representations, will have the effect to pre- 
vent the party from afterwards insisting on the fraud as a 
defence, especially when the promise has led to no action by 
the opposite party. [Clements v. Loggins, 2 Ala. R. 514.] 

4. The charge requested by the plaintiff, in our judgment, 
was properly refused. 'The circumstance that the purchaser 
was willing to purchase the slave without a warranty of 
soundness, may have been induced by the false representa- 
tions of the seller, or by his fraudulent concealment of known 
defects. In either event, it is no answer to the fraud, to say 
that the party consented to receive a bill of sale without war- 
ranty. The bill of sale may be precisely as the parties in- 
tended it to be, without the pretence of mistake or fraud in 
its execution, yet if the purchaser was induced to enter into 
the contract evidenced by it, through the fraud of the seller, 
it offers no impediment toa recovery. [Cowen §* Hill’s Notes, 
1485, and cases there cited. 

On the whole, there is no available error in the record. 

Judgment affirmed. 
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P. & M. BANK v. DUNDAS, er au. 


1. To authorize the filing of a bill of review for error in the decree, it must 
be such error, as is apparent upon the face of the decrce itself; it is not 
sufficient that an appellate court might reverse upon the whole case. 

2. The granting permission to file a bill of review, rests in the sound dis- 
cretion of the court, and leave will not be granted, where circumstances 
exist, rendering it inequitable, or improper to permit it. 

3. A bill being filed to foreclose a mortgage, where the mortgagor had made 
several alienations of portions of the mortgaged estate, subsequent to the 
mortgage, and a reference was made to the master, to ascertain which of 
the parcels so sold, were first liable to sale, and made a report, by which he 
directed, that a particular tract held by the P.& M. Bank should be last 
exposed tosale. The report was not excepted to, but was confirmed, and 
asale was accordingly made under the decree. Afterwards, one of the 
defendants petitioned for leave to file a bill of review, for error apparent 
on the decree, alledging that the direction to sell the land held by the P- 
& M. Bank, was inconsistent with the principles settled by the master, to 
govern the order of the sale, andthat the direction to sell the land of the 
Bank was a mistake: Held, that as the testimony established, that the 
land had been constantly depreciating in price, if not in value, since the 
sale, it was not just, or equitable, again to direct a sale, conceding the re- 

‘ port to be erroneous, as this would be to expose the Bank to probable, if 
not certain loss, when it had been guilty of no fault, and the necessity, had 
been caused by the gross neglect of the party asking a resale—That in 
such a case, the chancellor in the exercise of a sound discretion, should 
refuse to permit the bill to be filed. 


Writ of Error to the Chancery Court of Mobile. 


Tuts was a bill of review filed by the defendants in error, 
seeking the revision of a decree, founded on a report of the 
register, which is alledged to be inconsistent, and erroneous, 
as also the decree. That William R. Hallett, exhibited a 
bill against the complainant, and others, to foreclose a mort- 
gage which Audley H. Gazzam had executed, to secure to 
Hallett the payment of a certain sum of money—that a de- 
cree of foreclosure and sale was had—that the several de~< 
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fendants to the bill answered, acknowledging the validity of 
the mortgage, but claiming, that in the sale of the premises 
they should be protected as purchasers from Gazzam, by hav- 
ing that portion of the land which he yet held, sold first, and 
the rest in the inverse order of the conveyance from Gazzam 
—that this rule for the sale of the property, was fully acqui- 
esced in by all the defendants—that their several answers 
exhibit their derivative titles, and the dates of the conveyan- 
ces from Gazzam, under which they claim. That the com- 
plainants, by their answers, shew their title to be under a 
deed from Gazzam to Wm. P. Btown, dated 16th November, 
1835—that the P. §* M. Bank exhibit their title to be, 
under a deed from Gazzam to Brown & Edmonds, dated 9th 
April, 1836. 

That the register reported the order of the conveyances 
from Gazzam, and also, “that the premises mortgaged, not 
embraced in the deeds, should be sold first, and that the pro- 
perty embraced in the deeds, should be sold in the inverse 
order of the dates, or that those portions of the property last 
in Gazzam’s possession, should be sold first.” This the 
complainants aver to be the true rule, and was insisted on by 
all the defendants, and acquiesced in by the solicitors. 

That after the confirmation of the report, they discovered 
that immediately after the rule laid down by the register, as 
previously cited, the report contained the following para- 
graph: “ That that portion of the property which passed 
from Brown, or Brown § Edmonds, and has become the pro- 
perty of the P. & M. Bank, should be sold last of the said 
property conveyed to said Brown & Edmonds, or to said 
Brown, by said Gazzam.” That after the discovery of the 
paragraph above quoted, the complainants regarded it as an 
accidental error, supposing the register had fallen into the 
mistake of regarding the title of the P. §* M. Bank, under the 
deed of the 16th November, 1835, and not under the deed of 
April 9th, 1836—that the complainants alone, of all the par- 
ties, claim under the deed of 16th November, 1835—that in 
pursuance of the rule asserted by the register, the portion of 
the premises claimed by complainants, should be the last sold 
—that the mode of sale was well understood to be, that re- 
ported by the register, which is the rule complainants insist 
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on—that it was also well understood, that the titles disclosed 
by the record, and answers, were acquiesced in by the com- 
plainants, and the then parties to the original proceedings. 
The relief prayed is, that the premises of complainant may 
be sold last, and that the decree be opened, and again refer- 
red to the register. 

The P. & M. Bank answer the bill, and after demurring 
to it for want of equity, admit the filing of the bill, and the 
decree as stated in the bill of review. That the plaintiffs 
derived their title by deeds of bargain and sale, for a valua- 
ble consideration, with full covenants, against incumbrances, 
and of general warranty, against all persons under William 
P. Brown, who purchased the same with warranty of the 
same kind from Gazzam, the mortgagor—that the report of 
the master is not fully set out in the bill, that it does not ap- 
pear from that report, that the plaintiff produced any title to 
the premises before the master, whereas it does appear from 
the report, that respondent produced a title of the description 
before set forth. Denies that there was any agreement of 
counsel, as to the form, or mode of sale—that the report and 
decree are plain and perspicuous, proceeding upon sound le- 
gal principles, such as respondent was entitled to. 

That it would be manifestly unjust, to alter or disturb the 
decree after it has been executed—that the property sold was 
full, and ample, for the payment of the debt—that it would 
have been in the power of the respondent, to bid upon the 
property, and thus to diminish the burden upon the property 
of the defendant, but for the reliance upon the order of sale pre- 
scribed by the court, and to which the plaintiff made no ex- 
ception at the time the decree was made, and took no mea- 
sures to alter until after the decree had been perfected. That 
to reverse the decree, and now impose the burden upon res- 
pondent, would be manifestly unjust, §c., and plead the de- 
cree in bar of this suit. 

Other parties answer the bill, but their answers are not im- 
portant. 

Evidence was taken, showing the manner of the sale, the 
price at which the land sold compared with its then value, 
its depreciation, &c., for which see opinion of the court. 

The chancellor considered the true rule to be, that the 
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property embraced in the mortgage, and not sold by the 
mortgagor, should be first sold to satisfy the mortgage, 
and that the property sold by the mortgagor, should be 
sold to satisfy the mortgage, in the inverse order of the 
dates of the sales by the mortgagor, or that those portions _ 
of the property last in possession of the mortgagor, should 
be sold first—and that the conclusion that the land held 
by the P. & M. Bank should be last sold, was in viola- 
tion of this principle, and erroneous. He directed the report 
to be opened, and set aside, and directed a reference to the 
master to ascertain the relative equities of the parties, accord- 
ing to the rule laid down. 

From this decree the P. & M. Bank prosecute this writ, 
and assign for error the chancellor’s decree. 





CampBELL, for the plaintiff in error. 

The following are the facts of this case: Wm. R. Hallett, 
sold a parcel of land to A. H. Gazzam, and received a mort- 
gage for the purchase money—Gazzam sold four parcels of 
this land to Brown and Edmonds. These sales are evinced 
by deeds of different dates. 

Brown & Edmonds sell a part of this land to Hitchcock, 
with covenants of warranty, and against incumbrances— 
Hitchcock sells to Clark—Clark to Ashton, and Ashton to 
the P. & M. Bank. , 

Hallett files a bill to foreclose his mortgage, making Dun- 
das et al., the P.& M. Bank, Brown, Edmonds, and Gazzam 
parties. It is referred to the master to determine the amount 
of the debt, and the order of sale. He reports in the case of 
Hallett, that the lands ought to be sold in the order of the 
sale by Gazzam to Brown, and Brown & Edmonds, except 
that the property claimed by the P. & M. Bank should be 
sold last. 

This report is confirmed without exception, and the sale 
made conformable to it, and that sale confirmed. 

This bill, is filed by Dundas et al., to set aside the master’s 
report, and to have the Planters’ Bank property sold, to exon- 
erate their property, on the ground of a palpable error in the 
report and decree adopting it. 

The master’s report was made upon this state of facts, as 
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is apparent. He had before him the four deeds of Gazzam 
to Brown, and Brown & Edmonds, to parcels 








SXOCKEOLDOID OND 

> = -- - a Te 

( Suef 20 oes 4 

efto ) eae 

CIS a Sis c Ses 

ren te)) 2) QM) 
ox 





cal (oad nS ae 
é y f ) e) 
CHOROOGICO%S 














and the derivative conveyances from Brown & Edmonds, with 
general covenants, to the P. & M. Bank, which are in the re- 
cord. No evidence was produced by any other defendant, of 
title, and for all that appeared to the master, no other lands 
had been sold by Brown & Edmonds—or if any had been sold 
by them, whether their sale was prior or subsequent to the 
one under which the P. § M. Bank claimed. 

We insisted then, that the equitable principle was, that the 
mortgage money was to be raised, first from the lands in the 
hands of A. H: Gazzam, the mortgagor. 

This principle was conceded by all parties. 

2. That if there was any property in the hands of Brown 
& Edmonds, the alienees of Gazzam, that their vendees had 
a right to claim the sale of those lands first, and in exonera- 
tion of the lands sold by them. 

3. That between the alienees of Brown & Edmonds, we 
have aright to insist, that the lands last in their possession 
shall be sold in exoneration of those first disposed of by 
them. 

This was the principle the master enforced. It makes no 
difference when Brown & Edmonds acquired their title. 
This fact does not give rise to the equitable principle. It is 
the time of their alienation that establishes the right to ex- 
oneration of the one alienee, by the use of the lands convey- 
ed to a subsequent alienee by the alienor. The four parcels 
of land conveyed to Brown & Edmonds, are alike bound for 
the mortgage money. 

While those lands are in their possession, there is no equity 
in favor of the sale of one parcel more than of the other. 

The equities arise when they convey to a third person 
with covenants. They obtain value for the lands, and cove- 
nantto guard them. The law then authorizes the vendee to 
insist upon the application of the estate bound by the mort- 
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gage, and still in their hands, to discharge his lands from the 

-mortgage. ‘This principle is fully recognized in the 4 Ala. R. 

452, and forms the ground work in the opinion of The Bank 
of Mobile v. P. § M. Bank, 9 Ala. Rep. 645; 6 Paige, 35. 

The case is not a proper one for abill of review. The ev- 
idence before the master was not properly before the court, 
his conclusions were only properly before the court, and 
without the evidence there is no error apparent. The subject 
of this bill could not be bronght before the court even after 
the report. [7 Ala. Rep. 217.] 

This court must see that very great injustice would fol- 
low from the disturbance of sales after they have taken place. 
No complaint is made of the order of sale, until the sale has 
been made. We had the right to consider that this order 
was satisfactory. ‘The property sold low, all the witnesses 
say, in comparison to its value, though none can say it would 
have produced more. We had a right to the probability of 
its producing more, and should not be referred to the opin- 
ions of witnesses. 

We rely however upon the point, that upon the evidence 
before the master, his report is accurate. 














F isHER, contra. 

As to the derivative title of the bank, no argument need be 
used to show that the bank must be bound by its answer. 

The case was submitted on bill and answer in the original 
cause. 

All parts of the record will be looked into to discover error 
on review. [Story’s Eq. Pl. 324, $ 407, and note.] But 
the real and only question is, whether the rule reported by 
the register, and adopted by the chancellor, is the correct one. 
For this'see 3 Pow. on M. 1013, (a); Kirkman v. Smith, | Ves. 
Sr. 257; 2 Paige, 300; 9 Ib. 648 ; and, as I understand, the 
same principle of fixing the equities according to the dates of 
the assignment, has recently been decided by the supreme 
court of Alabama, in acase argued at the last term, between 
the Bank of Mobile and P. & M. Bank, growing out of the 
notes of the Hotel and Steam Cotton Press Co. 

The case of Guion v. Knapp, was relied on before the 
chancellor, (6 Paige, 36,) as establishing a different rule, but 
I think an examination of that case will satisfy the court, 
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that although the facts of that case are not identical with 
those now presented, the same principle is strictly adhered to, 
and that where an equity has arisen in favor of a purchaser, 
no subsequent act of the mortgagor, or another, can di- 
vest it. 


ORMOND, J.—A bill of review lies for error apparent on 
the face of the decree, or for newly discovered evidence. 
[Story’s Eq. Pl. 224, § 407 ; Dexter v. Arnold, 5 Mason, 301, 
and cases there cited.| It is upon the first ground that this 
bill is filed, and it is material to notice that it is the establish- 
ed doctrine, that it will not lie for error merely in the judg- 
ment. ‘That is properly revisable on error, or appeal ;. but it 
must be error apparent on the decree itself. In Perry v. Phe- 
lips, 17 Vesey, 178, Lord Eldon, after laying down the rule, 
and stating the distinction, between an erroneous judgment 
and error ayyparent, gives the case of an infant not having a 
day in court, to show cause against the decree, as an exam- 
ple of error apparent on the face of the decree. In England, 
the material facts are stated in the decree itself, but in this 
State, and in many others, it is not the practice to recite the 
facts in the decree ; we must therefore look into the plead- 

ings, and proof, to ascertain the facts upon which the decree 
"is based. 

The proceedings in the original suit, except the master’s 
report, and the chancellor’s decree, are not found in the re- 
cord. From the bill now filed, it appears that W. R. Hallett 
filed a bill to foreclose a mortgage, on a tract of land, execut- 
ed to him by one Gazzam—that subsequent to the execution 
of the deed of mortgage, Gazzam, on the 16th November, 
1835, conveyed a portion of the mortgaged premises to one 
W. P. Brown, and on the 9th April, 1836, another portion to 
Brown, and Brown & Edmonds—and at other subsequent 
dates, other portions thereof to other persons—that the com- 
plainants hold by a derivative title, under the conveyance 
from Gazzam to Brown of 16th November, 1835, and the P. 
& M: Bank also by a derivative title, under the conveyance 
of the 9th April, 1836. The matter being referred to the 
master, he reported that the portion of the mortgaged proper- 
ty not embraced in the deeds aforesaid should be first sold 
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to satisfy the mortgage, and that the property embraced in 
the other deeds should be sold in the inverse order of the 
dates ; that is, that the portion of the property last in Gaz- 
zam’s possession, should be first sold. The master subsequent- 
ly declares that the land held by the P. & M. Bank should 
be last sold. This is the portion of the report which is al- 
ledged to be erroneous. The P. & M. Bank, by its answer, 
denies that there is any error in the report of the master, and 
denies that the plaintiffs produced any evidence before the 
master, showing that they had any interest whatever in the 
property. The report of the master is made a part of the an- 
swer, together with the evidence adduced before him, and on 
which it was made. 

In our opinion the objection here taken is valid. The 
leading principle of the decree is, that where different parcels 
of mortgaged-premises have been sold, at different times by 
the mortgagor, subject to the mortgage, the sale for the satis- 
faction of the mortgage, is to be made in the inverse order of 
the alienations. If in this case, the aliens from Gazzam, had 
retained the land, no difficulty whatever could have arisen, 
as the sale would have been made in the order of the 
alienations, commencing with the last, if no other fact 
existed, disturbing the operation of this equitable principle. 

But this case is still further involved, from the fact that the 
parties to this suit claim derivatively, from the first and se- 
cond alienees of Gazzam. The manner in which the bank 
derives its title, is fully set out in the proof adduced before 
the master, by which it appears, that it claims through seve- 
ral mesne conveyances, from the deed of Gazzam to Brown 
& Edmonds, on the 9th April, 1836, all of these deeds being 
with warranty of title- Of the title of the complainants we 
know nothing, except that they claim by atitle derived from 
the deed of Gazzam_ to Brown, dated 16th November, 1835 ; 
whether this was with warranty does not appear, except from 
an expression of the chancellor, by which it appears that it 
was not—nor do we know when the intermediate conveyan- 
ces from Brown were made, as they adduced no evidence 
whatever before the master. 

Such being the true state of the case, we think it clear, 
there is no error apparent on the decree. We shall shall not 
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enter upon the inquiry, whether the omission of Gazzam to 
warrant the land he sold to Brown, on the 16th November, 
1835, exposes this land to a sale for the satisfaction of the 
mortgage, in preference to a subsequent sale with warranty. 
The complainant has adduced no title, and therefore there 
cannot, as to him, be an error apparent in the decree. Possi- 
bly, upon an appeal, or writ of error, the decree might be 
considered erroneous, but that is not sufficient to authorize 
the filing a bill of review—that would be to invade the pro- 
vince of the appellate court. Perry v. Phelips, 17 Ves. 178, 
and Dexter v. Arnold, 5 Mason, 316, where as in this case, 
the question arose upon alledged error in the report of a 
master. 

We feel the less reluctance in the decision here made, on 
this question, because there is another point of the cause, 
equally if not more decisive against the defendants in error. 
In England, the allowance of a bill of review is a matter of 
right, when there is an error apparent on the face of adecree. 
If it be sought on the grounds of newly discovered testimony, 
it can only be by leave of the court, and will not be granted 
if injury will thereby be caused to parties guilty of no blame 
or laches. In Dexter v. Arnold, 5 Mason, 315, Judge Story 
says, “‘it may be refused therefore, although the facts, if ad- 
mitted, would change the decree, where the court, looking to 
all the circumstances of the case, deems it productive of mis- 
chief to innocent parties, or for any other cause unadvisable.” 
See also, Young v. Keightly, 16 Vesey, 348; Pery v. Phelips, 
17 Id. 176. So in Wiser v. Blackly, 2 J. C. C. 488, Chan- 
cellor Kent held, that it rested in the sound discretion of the 
court to grant or refuse it. 

It cannot be doubted that there may be cases even of error 
apparent upon the decree, where circumstances might exist, 
making it improper to permit a bill of review to be filed : but 
in this State, the legislature has acted on the subject, and has 
placed all petitions for leave to-file a bill of review upon the 
same footing, and authorized the court to permit a bill of re- 
view to be filed when, under the circumstances of the case, 
it is proper to do so; to stay the proceedings, §c. (Clay’s D, 
350, §30 ;) thus placing the whole matter in the sound dis- 
cretion of the court. 
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~The facts are, that the master distinctly repor ted, that the 
lands held by the P. § M. Bank should be sold leat that is, 
that the lands held by the Bank should not be sold to satisfy 
the mortgage, unless the remainder of the land, including 
that held by the complainant, was insuflicient for that pur- 
pose. ‘This report was not excepted to, but was confirmed 
by the chancellor, and a sale directed to be made in conformi- 
ty with it. A sale was thereupon made in the mode direct- 
ed, and was subsequently confirmed. In all this, no blame 
whatever is imputable to the P. & M. Bank. No agreement 
in regard to the sale is proved to have been made; it took 
place under the decree, and in virtue of it. 

As the decree placed the complainants in advance of the 
bank, in the sale of the property, it devolved on the former 
the principal burthen ef protecting it against the mortgagee, 
and in point of fact, as appears from the testimony of Mr. 
Owen, the land held by the bank was not offered for sale. 
That the principal bidder and purchaser, was an agent of the 
complainants, and when the sale reached about $19,000, it 
was stopped, the agent telling the master, he would pay the 
remainder of the purchase money—about $7,000. The 
bank did not bid at all, obviously because the complainants, 
by their position under the decree, were compelled in pro- 
tecting their own interests, also to protect the interest of the 
bank. 

It appears from all the testimony, that lands in Mobile, 
have been constantly depreciating in price, if not in actual 
value, since 1837, and have depreciated since the sale, and it 
is only necessary to look at the position the parties then oc- 
cupied, to see at once the probable, if not certain injury, 
which would be inflicted on the bank by directing a re- 
sale. 

At the time of the sale, there was, it seems, a portion of 
the lands yet in the hands of the mortgagor, and of course pri- 
marily liable. There were also two alienations by Gazzam 
subsequent to those under which both the parties to this suit 
derived title. One to L. D. Woodruff, for the consideration 
of $1800, and one to Stewart & Thornton, for $30,000. On 
all these lands, the competition of the beak might, by en- 
hancing the price, have diminished the burthens which would 
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otherwise have fallen on its own land. Still more is it im- 
possible now to say, what will be the extent of the injury, if 
asale is to be again made of these lands, many of which 
appear rather to have a speculative than a real value. 

It is true, these apprehended results are not certain, but a 
re-sale may, and probably will be productive of these mis- 
chiefs, to an innocent party, and have been superinduced by 
the gross negligence of the other. Under these circumstan- 
ces, it is our opinion, that leave to file the bill of review 
was improvidently given—it must therefore be here dis- 
missed. 

We have not considered one peculiarity of this case, that 
the reformation of the report, and re-sale, would disturb 
the rights of purchasers, because it appears, that with the ex- 
ception of one small piece of land, it was purchased by the 
complainants. : 


EASLEY, er au. v. WALKER. 


1, Semble, that the execution of a forthcoming bond for property subject to 
seizure, estops the defendant from controverting the regularity of the levy; 
or ifa sheriff declares a levy upon property within his power or control, 
and commits its custody toa third person, as his agent, the levy would be 
_good, but the officer having parted with the thing otherwise than the law 
requires, will be liable for the consequences, if the custodian abuses his 
trust. 

2. On the 26th Nov. 1845, a fi, fa. for five hundred and twenty dollars was 
placed in the hands of the sheriff against the goods of four defendants— 
on the 20th January, 1846, he proposed to one of the defendants to levy it, 
when he referred him to five slaves which he had at the house of S, about 
one hundred yards distant from the court-house of the county ; S inform- 
ed the sheriff that the defendant’s interest in the slaves would sell for a 
sufficient sum to satisfy the fi. fa., though he, (S.) had an interest in them ; 
that the sheriff might levy on them, and he, (S.) would bid for them the 
amount of the execution. S. desired to retain the slaves until he could 
settle with the defendant, undertaking that they should be forthcoming on 
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the 2d February, 1846 the day appointed forthe sale. A levy was accord- 
ly indorsed by the sheriff. The defendant testified that the slaves were 
his property, and that S. had no right to them, although he had suffered 
them to remain in his possession for three years. At the time ofthe levy 
the slaves were worth $1500. On the day appointed for the sale, an in- 
junction, awarded at the instance of S., was served on the sheriff, by 
which all proceedings under the levy were stayed : Held, that these facts 
do not show such negligence on the part of the sheriff as to subject himself 
and sureties to liability for the want of diligence in making the money on 


the fi. fa. 


Error to the County Court of Talladega. 


THis was a motion, under the statute, at the suit of the 
defendant in error, against Easley, as sheriff of Talladega, 
and the sureties on his official bond. Several pleas were in- 
terposed, which need not be here noticed, as issues were form- 
edand submitted to a jury, and the questions now presented 
do not controvert the adaptation of the proof to the issues, 
but the sufficiency of the facts proved to bar a recovery. 

The case litigated in the county court, is stated at length in 
the bill of exceptions, but the facts need not be here recited, 
except so as far may be necessary to understand the opinion of 
this court. On the 26th November, 1845, the execution in 
question was placed in the hands of the sheriff, and it com- 
manded to be made of the goods and chattels of Solomon 
Spence, R. Stinnett, B. A. Smoote, and J. H. Townsend, the 
sums therein expressed. 

It was proved on the part of the defendants, that on the 
20th January, 1846, the sheriff proposed to Spence to levy 
the execution, to which the latter replied that he had five 
slaves then in the possession of Joseph N. Savory at his house 
in the town of Talladega, and about one hundred yards from 
the court-house. The sheriff then saw Savory who inform- 
ed him that Spence’s interest in the slaves would sell for a 
sufficient sum to satisfy the execution ; but that he (Savory) 
had an interest in them. He said further that the sheriff 
might levy on them, and he (Savory) would bid for Spence’s 
interest the amount of the execution. A short time after the 
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levy, Savory said he desired to retain possession of the slaves 
until he had a settlement with Spence, and it was agreed that 
he should retain them until the day of sale, which was the 
2d February following, Savory undertaking that they shoyld 
be forthcoming on that day. Neither the sheriff or his depu- 
ties took the slaves into possession, but indorsed the levy up- 
on the execution after the conversation above stated. 

Spence testified that the slaves were his property, that they 
had been purchased and paid for by him, and that Savory had 
no right to them, though they had been permitted to remain 
in his possession for three years without interruption. It 
was proved that the slaves at the time of the levy were worth 
fifteen hundred dollars. On the day appointed for the sale 
an injunction was served on the sheriff, by which all proceed- 
ings under the levy were injoined. This injunction was a- 
warded at the instance of Savory out of the court of chance- 
ry sitting in Talladega. ‘The sum required to be made upon 
the execution was about $520, including damages and costs. 

The defendant’s counsel prayed the court to give to the 
jury sundry charges—all of which were given, with a quali- 
fication added to each as follows: ‘“ But if the jury believe 
that no levy was made under the fi. fa. set forth in the plain- 
tiff’s suggestion before the 20th day of January, 1846, and 
that the fi. fa. was received by the sheriff on the 26th No- 
vember, 1845, then, although the jury may believe there was 
a levy made on the 26t Jan’y, 1846, and that such levy was 
injoined by a third person, the injunction would not be a suf- 
ficient defence in this case, if the allegations of the sugges- 
tionsare proved.” The jury returned a verdict for the plain- 
tiff in the motion, and judgment was rendered accordingly 
against the sheriff, and two of his sureties. 





W. P. Cuimton, for the plaintiff in error, insisted that the 
facts proved at the trial, show that the sheriff acted with suf- 
ficient promptness in the performance of his duty; and that 
the injunction issued at the suit of Savory, took from him the 
power to make the money on the execution, as the return.day 
was too near at hand to permit another levy and sale. Whe- 
ther there be evidence recited in the bill of exceptions to show 
the pertinency of the charge excepted to, or not, it must be 

85 
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intended to have been elicited by the proof, according to re- 
peated decisions of this and other courts. In this case one 
forthcoming bond had been forfeited, so that there could have 
been no delay in that way; as the statute does not allow a se- 
cond bond to be taken. 

What was said, both by Spence and Savory, as to the slaves 
in the possession of the latter, was altogether sufficient to have 
authorized the levy on them, although each of the other defen- 
dantsin the execution may have had other property in posses- 
sion, amply sufficient to satisfy it. For any thing appearing to 
the contrary, the levy may have been suflicient; but this was 
not made a question in thecircuit court, and will not of course 
be here considered. ‘The inquiry was, whether the injunc- 
tion excused the failure to make the money. Savory pro- 
mised to keep the slaves for the sheriff, and produce them on 
the day of sale; his possession then was the possession of the 
sheriff. 

The plaintiff had his remedy on the injunction bond, but 
the sheriff cannot maintain an action upon it. If other ob- 
jections are unavailable, it is then insisted that the judgment 
should be remodelled, so that it be only for the amount of the 
fi. fa. when issued, and damages. He cited Powell v. The 
Gov. 9 Ala. Rep. 36; 1 Stew. & P. Rep. 71; 9 Porter’s R. 
488; 3 Ala. Rep. 28; 41d. 42; 8 Id. 73; 1 Conn. R. 387; 
6 Martin’s (Lou.) Rep. 238; 1 Binney, 85, 90; 4 Cow. R. 
483; 16 Mass. Rep. 108; 11 Pick. Rep. 469; Lit. Sel. Ca- 
ses,-273 ; 3 Wend. Rep. 448; 9 Porter’s Rep. 484. 




















S. F. Rice, for the defendant in error. The sheriff did 
not act with sufficient promptness—he should have levied the 
execution within time to make the money by return day, in 
despite of delays which did not suspend its force. Here it 
was known the right of Spence to the slaves in Savory’s pos- 
session, was controverted, and this should have prevented 
them from being levied on, when each of the defendants in 
execution had a sufficiency of property in posession to satisfy 
it, which could have been seized. But the proof shows that 
there was no levy in point of fact—the slaves were never ta- 
ken into the sheriff’s possession, nor does it appear that they 
were really seen by him, or at any time under his control. 
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The declarations of Savory that he had no property sub- 
ject to the payment of his own debts, were inadmissible ; be- 
cause Savory was himself a competent witness. 

He also contended that the pleas which were adjudged bad 
on demurrer, were not well pleaded, because the sureties united 
with the sheriff in making defence: F'urther, that the judg- 
ment, in its amount, conformed to decisions of this court ; 
and as to the other questions raised by the plaintiffs in error, 
they had all been decided adversely to them. He cited 1 
Day’s Rep. 128 ; 2 Esp. Rep. 475 ; 2 Kinne’s L. Comp. 577- 
8; 8 Porter’s Rep. 147; 3 Ala. Rep. 28 ; 8 Id. 342; 3 Wend. 
R. 446; 2 N. & McC. Rep. 392; 5 Ark. Rep. 376; 1 Wash. 
C. C. Rep. 29; 2 Porter’s Rep. 315; 7 Ala. Rep. 703; 3 
Missouri Rep. 52; 1 Stew. & P. Rep. 220; 9 Porter’s 484; 
A Porter’s Rep. 252; 8 Ala. Rep. 650; Spence v. Tuggle, 
and Bradford v. Bush, at this term ; 3 Car. & P. Rep. 179; 
11 John. Rep. 185; 10 Conn. Rep. 9; 7 Cow. Rep. 752; 7 
Metc. Rep. 227; 1 Ala. Rep. 543; 3 Id. 504; 5 Id. 65, 171; 
6 Id. 248,516; 12 Ohio Rep. 210. 


COLLIER, C. J.—There is nothing in the record to indi- 
cate that the regularity of the levy was controverted in the 
county court, but’the objections were, that it should have 
been at an earlier day, or on property of some of the defend- 
ants in execution, which was unembarrassed, or the liability 
of which did not promise to be a litigated question. It is 
difficult, if not impossible to say, from the recital of the facts 
upon this point, in the bill of exceptions, whether the levy 
was valid or not. Asa general rule, what is necessary to an 
effective levy upon personal property, is laid down in many 
cases, some of which are cited by the counsel for the defend- 
ant inerror. See also, 7 Ala. Rep. 619; 3 Rawle’s Rep. 
405-6. Now, although it may be in general essential to a 
levy, that the sheriff should have the chattels under his pow- 
er or control, or at least within his view, and must in a rea- 
sonable time take them into possession, yet we apprehend 
that the execution of a forthcoming bond for property .sub- 
ject to seizure, would estop the party from controverting the 
regularity of the levy. So if, after having declared a levy 
upon property within his power or control, he commits its 
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custody to a third person as his agent, the levy perhaps would 
be good, though the custodian had abused his trust ; for the 
sheriff having parted with the thing otherwise than the law 
requires, becomes himself liable for consequences. [8 Ala. 
Rep. 466.] We merely make these remarks to show the dif- 
ficulty of considering the point understandingly, and even 
with propriety in the present condition of the cause ; and 
therefore purposely waive it. 

It was assumed in the circuit court, that the levy was made 
in a proper manner, and the question mainly mooted was, 
whether it was made in time to relieve the sheriff from the 
imputation of neglect, and to this inquiry we now address 
ourselves. In Hallett v. Lee and others, 3 Ala. Rep. 28, the 
sheriff retained the execution in his hands nearly five months 
without levying it, and then, about three weeks before the 
return day, levied it, and took a delivery bond, which was 
forfeited. Upon a motion against him for failing to make 
the money, which it was alledged could have been done 
with due diligence, it was held that the facts showed a clear 
case of neglect. In Powell v. The Governor, use, &c. 9 Ala. 
Rep. 36, it was held to be the duty of the sheriff to levy up- 
on property of the defendant of probable value sufficient to 
satisfy the execution; but if he levies on lands which ought 
in the estimation of prudent individuals, to produce that 
amount, but does not, this furnishes no reason to charge the 
sheriff; unless actual injury has resulted to other parties from 
his mistake: F'urther, he exercises all the diligence required 
of him, when, after an unproductive sale of land so levied on 
he makes an immediate levy on other property of value suffi- 
cient to satisfy the execution, though not in time to sell be- 
fore the return day: Again, a sheriff is not required to sell at 
the first sales-day after the execution is placed in his hands ; 
but has the discretionary power to sell on any sales-day pre- 
vious to the time appointed for its return. In respect to the 
first case cited, there can be no doubt but the facts were such 
as to establish negligence. The execution in that case was 
levied on personal property, which the defendant might, or 
might not, at his election, have produced on the day of sale, 
and the failure to do so would necessarily have prevented 
the making of the money before the execution had lost its 
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validity. In the last case, the sheriff had levied on land of 
greater value than the amount of the execution, at least in 
the estimation of prudent, calculating men, but when offered 
for sale, owing to causes beyond his control, it did not sell 
for enough to satisfy the execution. Upon this being ascer- 
tained, he did all he could to repair the failure to make the 
money, by re-levying upon personal property. ‘There can 
be no doubt but these facts indicate reasonable diligence. 

We have then seen that a sheriff is not bound to levy and 
sell under a fier? facias, immediately upon its coming to hand, 
but it is enough if he make the money by the return day of 
the execution. Here a levy was made in due season to have 
sold, on property proved to be worth double as much as the 
amount to be made on the fi. fa. supposing it to have been 
unembarrassed ; and even under the claim which Savory set 
up, a positive assurance was given that it should sell for 
enough to satisfy it. And here too, the defendant in execu- 
tion was not authorized to replevy the property, so that it 
must have been forthcoming on the day of sale, unless some 
cause had intervened to prevent it, which the law does not 
contemplate. The possession of Savory after the levy was 
the sheriff’s possession—the former being a mere bailee. 
True, as we have seen, the sheriff would have been answer- 
able for the conversion of the property by his bailee, or for 
any other conduct which prevented the slaves from being 
present on the day of sale. But the faithlessness of Savory 
towards his bailor, cannot, in the present posture of the case 
be presumed. He did not arrest the sale in an irregular or il- 
legal manner. It may be that his bill discovers no equity 
upon its face, or its allegations may be untrue; yet the exe- 
cution, so far as legal formsare concerned, has been duly stay- 
ed. The sheriff was bound to yield obedience to the injunc- 
tion; and under the circumstances, we think it furnishes a 
sufficient excuse for the failure to make the money. 

The facts in this cause perhaps suggest other questions, 
some of which may be presented upon another trial; but as 
they were not noticed in the court below, we decline their 
consideration. Other points are made, and were discussed at 
the bar, but as they will not probably arise upon a future trial, 
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or if they do, it cannot be necessary here to consider them, 
in order to guide the action of the county court, we will 
waive a special noticejof them. 

Let the judgment be reversed and the cause remanded. 





HODGES, er au. v. LAIRD. 


1, The pendency of a suit, or of a rule, against the sheriff does not deprive 
a court of its power to permit him to amend the return by which he is sought 
to be charged, however such a circumstance might induce the imposition 
of terms on the sheriff; and the amended return operates on the suit, or 
rule, as if made in that form in the first instance. 

2. When the sheriff has committed a default with relation to an execution, 
by which he is chargeable in a prrticular mode, and he afterwards promi- 
ses to pay the sum for which he is liable, these facts will not warrant a rule 
for failing to pay over money as actually collected, when in point of fact the 
default was in not making the money. The promise to pay under such 
circumstances, refers itself to the actual default, and is not in the nature 
of a declaration, which has induced the plaintiff to sue in a particular form 


of action, 


Writ of Error from the Circuit Court of Barbour. 


Morton against Hodges, the sheriff of Barbour, and his 
sureties, for failing to pay over money collected on a fi. fa. 
issued at the suit of Laird against one Richburg. At the 
hearing of the motion, the sheriff moved the court to amend 
his return on the fi. fa., and it being made to appear that cer- 
tain land sold by the sheriff, as shown by his return, had ne- 
ver been paid for by the’purchaser, leave was granted to a- 
mend the return so as to show that fact. The plaintiff was 
present, and objected to allowing the amendment, whilst the 
motion was pending. ‘The plaintiff put in evidence the re- 
turn of the sheriff, from which it appeared that certain lands 
of the defendant in execution were sold by the sheriff, for 
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$48 98, but that the purchaser had not paid over the pur- 
chase money. The plaintiff also proved the sheriff promised 
him to pay the said sum of money, in respect of the proceeds 
of said land. The defendant proved by the purchaser, that 
the latter had never paid the purchase money. 

The defendant asked the court to charge, that he was not 
liable in this form of action, unless he had actually collected 
the money. This the court refused, and charged, that if the 
jury believed that the defendant had elected to credit the 
purchaser, and stepped in his stead, assuming to the plaintiff 
the amount of the bid, the sheriff was liable in this action, 
although in fact, he may never have collected the money of 
the defendant in execution. The defendant excepted to this 
charge, and to the refusal to charge as requested. 

A verdict being returned for the plaintiff, the official bond 
of the sheriff was produced to the court, and the judgment 
entry recites, that for that it was manifest to the court that 
the said defendants had subscribed their names to the bond 
as aforesaid, and was his sureties. A judgment was there- 
fore rendered against the sheriff, and other parties, for $48 98 
together with $115 20 damages, for the detention of the oth- 
er sum after demand. . 

It is now assigned as error, that the court erred— 

1. In the charge given to the jury, and in the refusal to 
give that asked for. 

2. In rendering judgment against the sureties, inasmuch 
as the record does not disclose they were so at the time of 
the default. 


Burorp, for the plaintiff in error, insisted, the sheriff was 
not liable to the specific penalty for failing to pay over mo- 
ney collected, as he showed the money never had been col- 
lected. It is true, he might be liable for his neglect to make 
the money, or upon his promise to pay, but not in this form of 
action. 

2. In cases of this nature, nothing can be taken by intend- 
ment; the record should, but does not, show the sureties 
were so at the time of the default. 


J. Cocuran, contra, argued, that the return that the land 
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was sold, was conclusive on the sheriff, and by his subsequent 
promise to pay it, the plaintiff was induced to enter the mo- 
tion. ‘The amendment made during the trial, ought not to 
have been allowed, and cannot prejudice the motion. 





GOLDTHWAITE, J.—1. Our statutes give a ‘summary 
remedy against sheriffs and their sureties, for failing to re- 
turn executions, for failing to make the money when by the 
use of due diligence it may be made, and for failing, after de- 
mand, to pay over money collected. In the last case, a pe- 
nalty is imposed of five per cent. per month on the sum col- 
lected, for each month the sheriff may continue in default, 
after the demand. It is obvious this penalty should be re- 
covered only in cases where the money is actually collected, 
as there are ample remedies for the mere neglect of duty in 
other respects. In the present case, it seems a return was 
made, from which the inference could be drawn, that the 
price for which the land was sold was paid to the sheriff, and 
so long as this remained, we may concede it was conclusive on 
the sheriff; but the court allowed an amendment to be made 
during the trial, in accordance with the fact then established, 
that-is, that no money in point of fact was paid by the pur- 
chaser. It is true, this amendment of the return was resist- 
ed by the plaintiff, but certainly the court was not deprived 
of its power in this respect, by the circumstance that a suit 
was in progress against the sheriff. This might induce the 
imposition of terms, such as satisfaction for the actual default 
of the sheriff, in not making the money, or the payment of 
the costs of the suit then in progress, or a consent that the 
plaintiff should shape his motion for the default in not making 
the money, or indeed any other conditions to advance the 
ends of justice, but the amendment when made was, to all 
intents and purposes as if in that form in the first instance. 
[2 Stew. 255; 4 Ala. R. 334.] 

2. The return being out of the case, it rested with the she- 
riff ’s promise to pay the plaintiff the sum for which the land 
was sold, in connection with the previous default of the she- 
riff. We say in connection with the previous default, for 
we apprehend a mere naked promise, without some previous 
liability, would not be sufficient to sustain an action in this, 























JUNE TERM, 1846. 681 


__Hodges,etal.v.Laird. 





more than any other case. What then was the default to 
which the promise was referable? Certainly not the omis- 
sion to pay over money which the sheriff had collected, but 
to money which the officer was liable to pay for his omission 
to make the proceeds of the lands by the use of due diligence. 
If the motion was for that particular default, it is highly pro- 
bable the party would not be allowed to show his liability in 
another mode to prevent a recovery in that. The case of 
Cook v. Bloodgood, 7 Ala. Rep. 683, is an illustration of the 
doctrine of estoppel, arising from declarations inducing the 
plaintiff to sue in a particular mode. There a law partner- 
ship received certain notes of one of the partners from the 
sheriff in discharge of an execution which the officer return- 
ed satisfied, and for which the receipt of the firm was given. 
This receipt was held to conclude both partners, and that al- 
though the mode of payment was not within the scope of 
the partnership, yet the injured partner could not set this up 
to defeat a suit of the client for money had and received. 
All the cases of this class—see them collected in Cowen & 
Hill’s Notes, 205—seem to rest upon the principle, that 
when the plaintiff has a right of action against some one, 
or in some mode; and when a suit is induced by the 
declarations of the defendant, he will not afterwards be per- 
mitted to defeat an action rightfully instituted by showing 
that some other person is liable, or himself in some other 
mode. In this case the promise to pay did not, nor could in- 
duce this particular action, as in this form it rests on the fact, 
that money has been collected. The promise as we have 
seen, refers itself to the default in not collecting the money. 

In this view it is clear the court should have given the 
charge which the defendant requested, and erred in that on 
which the cause was submitted to the jury. 

We omit to notice the point made with relation to the sup- 
posed defect of the judgment against the sureties, as it is_un- 
necessary from the conclusion on the other points. 

Judgment reversed and cause remanded. 
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LEE v. MATHEWS. 


1. Toauthorize the proof that a deed was registetsd in another State, by the 
production of a certified copy, it must appear that by the law of such State, 
such deeds are required to be recorded. 

2. Proof of the law, cannot be made by the deposition of a witness. 

3. Where the wife has a separate estate in slaves, and the husband and wife 
live together, the possession of the husband, is the possession of the wife. 
4. One who as agent, intermeddles with the goods of another, is guilty of a 
conversion, if it would have been such, if his principal had received them; 
although he was ignorant at the time of the title of the true owner; and 
may be sued in trover, after he has parted with the possession to his prin- 

cipal. 

5. The geueral rule, as to the proper measure of damages in trover, is the va- 
lue of the property at the time of the conversion with interest; but in some 
cases, the jury may be justified in giving the value at a subsequent period. 
An agent purchasing female slaves, who was ignorant at the time, that the 
title was not in the vendor, is not liable for the value of children of the fe- 

males, born after the delivery to his principal, and before demand made, or 
‘suit brought. 


Writ of Error to the Circuit Court of Clarke. 


T rover, for certain slaves. 

From a bill of exceptions it appears, that on the trial, the 
plaintiffs introduced a copy of adeed of marriage settlement, 
having first accounted for the non-production of the original. 
To which the defendant excepted, because the deed was not 
recorded as required by the law of N. Carolina, and because 
there was no certificate of the register, showing that the law 
of N. Carolina had been complied with. The indorsement 
on the copy isas as follows: 

Halifax County, Feb’y 6, 1827. 

Then this deed of trust, &c. was exhibited in open court, 
and was duly proved by oath of N. Geea witness thereto, and on 
motion ordered to be registered. Test, R. W. Eppes, Clerk. 

Pr. M. ‘I’. Ponton, P. R. 

6th March, 1827. 
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Appended to the copy are the following certificates : 
State of North Carolina—Halifar County. 

I, Mungo T. Ponton, Public Register for said county of 
Halifax, in said State, do hereby certify, that the foregoing 
three pages are a true copy from the records of my office. 
Given under my hand and private seal, there being no seal 
of office, this 6th May, 1843. 

M. 'T’.. Poynton, P. R. (seal. ) 
State of North Carolina—Halifar County. 

I, Rice B. Pierce, Chairman, and presiding Justice of the 
court of pleas and quarter sessions of said county of Halifax, 
do hereby certify, that the foregoing attestation of Mungo 
T’.. Ponton, is in due form, and by the proper officer. Giv- 
en under my hand and private seal, there being no seal of of- 
fice, this 9th May, 1843. 

Rice B. Pierce, Chairman. 

Then follows a certificate of James Simmons, calling him- 
self clerk of the court of pleas and quarter sessions, that Rice 
B. Pierce is duly commissioned and qualified as chairman of 
the court of pleas and quarter sessions of Halifax county, to 
which is attached the seal of his office. 

The plaintiff then read, against the objection of the defend- 
ant the deposition of M. 'T’. Ponton, to prove that he was re- 
gister of said court, and that the deed was registered accord- 
ing to the law of North Carolina—to which the defendant 
excepted. 

The deed was made upon a contemplated marriage be- 
tween James R. Battle, and Elizabeth W. Arrington, his in- 
tended wife, Elizabeth W. Arrington, the elder, being the 
trustee in the deed. 

The marriage took place, and in 1828, the trustee intermar- 
ried with one Wilcox; and Battle and wife, and Wilcox and 
wife, removed to Alabama, bringing with them the slaves 
mentioned in the deed; Battle being insolvent at the mar- 
riage, and up to the time he left North Carolina. That Wil- 
cox died, and his wife intermarried with Mathews, the plain- 
tiff, and were living, in 1839, in Mississippi, or Louisiana. 
That two of the slaves sued for, Beck and Maria, had remain- 
ed in the possession of Battle, from the time of his removal 
from North Carolina, until March, 1839, when they were 
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sold by the sheriff of Sumter, as the property of Battle, and 
were purchased by one William Lee, at the request of de- 
fendant, who acted as the agent of Rebecca Shamberger of 
Clarke county ; she furnishing him with the money which 
was paid to the sheriff, and the bill of sale taken in the name 
of Mrs. Shamburger. ‘The slaves were sent by the defend- 
ant to Mrs. Shamburger, in whose possession they remained 
until 1841, and during her possession, two of the slaves sued 
for were born. The sale was not forbid, and no one set up 
a claim to them at the sale, nor were they under the control 
of the defendant, after they went into the possession of Mrs. 
Shamburger. ‘There was no evidence that the plaintiff’s ti- 
tle was made known to the defendant, or any demand made 
of him, until the property went out of his possession, nor until 
the 4th April, 1844, and before this suit was brought. 

The court charged the jury, that the legal title to the slaves 
was in the plaintiff, as trustee, when they were levied on, 
and that the levy of the execution wasa trespass. That the 
taking possession under the purchase from the sheriff, was a 
continuation of that trespass, and was wrongful,’ though he 
was acting for another. That in the case of an original 
wrongful taking, no evidence of an actual conversion was 
necessary, but if the possession was not wrongful, the refu- 
sal to deliver was evidence of a conversion, although he had 
parted with the property, when such demand was made. 'T'o 
which the defendant excepted, and moved for the following 
charges : 

1. That the possession of Battle was the possession of the 
trustee, and she was bound to give notice of the deed before 
the sale. 

2. That ifthe possession of Battle was consistent with the 
deed, the levy of the execution divested it out of Battle, and 
the trustee was bound to give notice, or a purchase without 
notice, for a valuable consideration, would not be a wrongful 
taking. 

3. That the purchaser at sheriff’s sale, without notice of 
the outstanding title, is not guilty of a wrongful taking. 

4. That by the purchase at sheriff’s sale, the defendant 
acquired a color of title, which did not amount to a wrongful 
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taking, or illegal conversion, without which the plaintiff can- 
not recover. 

5. That a possession by Battle of six years, gave the pur- 
chaser at the sale without notice, a color of title, which does 
not amount to a wrongfult aking, or illegal conversion. 

6. That if the defendant purchased as agent, without no- 
tice of the outstanding title, and immediately delivered the 
slaves to his principal, before notice of the title of the plain- 
tiff, and before demand, he is not liable. 

7. That in such case, the defendant is only liable for the 
temporary conversion, and not for the whole value of the 
slaves. ‘These charges were refused, and the defendant ex- 
cepted. 

8. That he is not bound for the slaves born after the de- 
livery tothe principal. All these matters are assigned as error. 


Hopkins, for the plaintiff in error, made the following 
points : 

1. The copy of the deed was inadmissible in evidence, 
without proof, that by the laws of North Carolina, such in- 
struments are required to be recorded, and that the recording 
officer had authority to certify copies. [Mitchell v. Mitchell, 
38. & P. 81.] 

2. The statute law of another State cannot be proved by 
parol, therefore the deposition of Ponton was incompetent. 
{Lucas v. The Bank of Georgia, 2 Stew. 147; Wilson v. 
Walker, 3 Id. 211; Tatum v. Young, 1 Por. 310; Swift v. 
Fitzhugh, 9 Id. 37; Burt v. Kimball, 5 Id. 137; Wade v. 
Odeneal, 3 Dev. 423.] 

3. That the instructions given, and refused, were wrong, 
see Paley on Agency, 80, 293, 305; Ex parte Hartopp, 12 
Vesey, 351; Smith v. Young, 1 Camp. 441; Buller’s N. P. 
A5. 


R. H. Smirn, contra, contended, that it was to be inferred 
from the bill of exceptions, that there was proof before. the 
jury, of the law of North Carolina, and the evidence introduc- 
ed, was merely to show, that it was recorded within the pro- 
per time. [2 Dev. Law Rep. 40; 3 Id. 135.] 

The possession of Battle, was the possession of his wife, 
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and consistent with the deed. Swift v. Fitzhugh, 9 Porter, 

39, is in point to show, that in purchasing the slaves at the 


sale, the defendant was a trespasser. The fact that he was 
an agent, and ignorant of the title of the plaintiff makes no 


difference. [Story on Agency, $ 309, 313; Paley on A. 
391, note 14; 4 M. & S. 259; 1 Dev. 306; 8 Pick. 546.[ 
These authorities establish this proposition, and also, that it 
is unimportant that the slaves were delivered to the principal 
before the action was brought. 

The defendant is liable for the value of the children born 
since the conversion, and after he had delivered the slaves to 
his principal, because he is responsible for the injury caused 
by his wrong, and in trover, the jury may find the increased 
value of the property at the time of the verdict. [3 Cow. 82; 
5 Vermont, 181; 1C. & P. 625; 8 Wend. 508; 1 Porter, 
220; 1 Nott & McC. 200; 5 Pick. 185.] 








ORMOND, J.—The counsel for the defendant in error 
contends, that from the manner in which the question is pre- 
sented, and from the necessary inferences arising from the re- 
cord, we must presume that the law of North-Carolina was 
produced in evidence to the jury. To authorize the certi- 
fied copy of the deed, by the public register of Halifax coun- 
ty, North-Carolina, to be read as evidence, it was necessary 
to prove by the law of that State, that such instruments were 
required to be recorded. It would seem probable therefore, 
from the manner in which the objection is taken, that the 
statute law of North-Carolina was in evidence, but we cannot 
indulge in inferences, against the positive statement of the 
bill of exceptions, that the deposition of Mr. Ponton, was in- 
troduced, to prove, that he was register of the court, and that 
the deed “ was registered according to the law of N. Carolina.” 
* It may be as stated, that the purpose of introducing this tes- 
timony, was to prove, that the deed was registered within the 
time required by the law of that state ; the reasonable inter- 
pretation is, that he proved, that the law required the regis- 
tration of such instruments. 

The slaves being conveyed by the ante nuptial contract, 
to the trustee, for the sole and*separate use of the wife, no in- 
ference can arise from the fact, that they were in the joint 
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possession of herself and her husband; such must of necessity 
be the case, when the husband resides under the same roof 
with his wife. It appears from the record, that two years af- 
ter the marriage, Battle removed with his family to Alabama, 
bringing the slaves with him. We do not understand from 
the statement in the bill of exceptions, that the slaves remain- 
ed in his possession from his removal to this state, until the 
time of the levy, that he held them adversely to the deed. 
If such had been the fact, it should have been stated. As- 
suming then, from the silence of the bill of exceptions, that 
he is living with his wife, his possession will be referred to 
the deed, and is in law the possession of the wife. The case 
of Swift v. Fitzhugh, 9 Porter, 71, isin point upon upon this 
part of the case. 

From these considerations, it appears, that the slaves were 
not subject to sale, as the property of Battle, and it follows, 
that the purchaser is liable to the trustee, in an action of tro- 
ver for the value. 

It is further argued, that this action cannot be maintained 
against the present defendant, because in the purchase of the 
slaves he acted as the agent of Mrs. Shamburgher, disclosed 
his agency at the time, and took the bill of sale in her name, 
and did not retain the possession but for a short period as such 
agent, the slaves having been delivered up to his principal, long 
before this suitwas brought. Our first impression was, that the 
defendant having acted merely as the agent of another person, 
and having parted with the possession before he received no- 
tice of the title of the plaintiff, was not responsible in this ac- 
tion, but that the suit must be brought against the principal. 
Subsequent reflection has satisfied us, that we were mistaken, 
and that the principle upon which we relied, does not govern 
such cases as this. 

The general rule of law, that agents properly authorized, 
facting for a known principal, without any personal under- 
‘taking, are not individually responsible, does not apply to 
torts, because no one can lawfutly command another to com- 
mit a wrong. Itisalso clear, that every unlawful intermed- 
ling with the goods of another, is a conversion ; and it is no 
answer to the true owner, that the person so receiving the 
goods, was ignorant of his title, or that he received them for 
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the use or benefit of another. The taking, or receiving of 
them, being a conversion, his subsequent disposition of them, 
will not exonerate him from liability. It is equally certain. 
that the title of the true owner cannot be divested, without 
his consent—the only exception to this rule, being, that of a 
purchase in market overt, which has no application here. 
These principles, are fully asserted in the cases of Perkins v. 
Smith, 1 Wilson, 328, and Stephens v. Elwal, 4 Maule & 8S. 
259. 

In both these cases, the action was brought against a ser- 
vant, who had received the goods of a bankrupt for his em- 
ployer, and had parted with them before the action was 
brought. Inthe last cited case, the act of bankruptcy was 
secret, and the defendant merely received the goods from an- 
other agent of the principal, who purchased them after a secret 
act of bankruptcy, and had transmitted them to his principal 
in the United States, before any demand was made of him, or 
he was apprised of the facts of the case; yet he was held 
liable to the assignee of the bankrupt. Lord Ellenborough, 
in giving the opinion of the court, thus expounds the law : 
‘“ The only question, is, whether this isa conversion of the 
clerk, which was undoubtedly so in the master. The clerk 
acted under an unavoidable ignorance, and for his master’s 
benefit, when he sent the goods to his master ; but neverthe- 
less, his acts may amount to a conversion, for a person is 
guilty of a conversion, who intermeddles with my property, 
and disposes of it; and it is no answer, that he acted under 
authority from another, who had himself no authority to dis- 
pose of it. And the court is governed by the principle of 
law, and not by the hardship of any particular case.” 

Allthough therefore this may appear to be a hard case, it 
is perfectly clear, the defendant in receiving the slaves, was 
guilty of a conversion, although he was ignorant of the title 
of the plaintiff, and was acting merely as the agent of anoth- 
er, and consequently liable to be sued in this form of action. 

The remaining question is, what is the measure of dama- 
ges. ‘This question arises in this case, from the fact, that 
some children were born after the female slaves were handed 
over to his principal by the defendant. The rule as to dama- 
ges in trover, is, that the defendant is liable only for the dam- 
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ages actuaily sustained by the plaintiff from the conversion. 
[Strong v. Strong, 6 Ala. 345.] The value therefore of the 
property at the time of the conversion, with interest, thereon 
to the judgment, is the measure of the damages. This is the 
general rule, though there are certainly cases, where the ju- 
ry would be justified in finding the value at a subsequent pe- 
riod, instead of the value at the time of the conversion, with 
interest. [Greening v. Wilkerson, 1 C. § P. 625; White- 
house v. Atkinson, 3 Id. 344.] 

The increase of these slaves doubtless belongs to the plain- 
tiffs, as an incident of their ownership of the females, but as 
the children have come into existence, since the delivery by 
the defendant of the slaves to his principal, we are unable to 
perceive, on what principle he can be held liable for them. 
Although the jury have a discretion to give the value of the 
property converted, at the time of the judgment, the subse- 
quent birth of three children, cannot with any propriety be 
said to enhance the value of the slaves, actually converted, 
by the defendant. On the contrary their intrinsic value, was 
probably diminished by thiscircumstance. Although, there- 
fore, these children are the property of the plaintiffs, their va- 
lue cannot be recovered of the defendant, because he has not 
been guilty of their conversion. 

The case of Foster v. Gaston, 6 Pick. 185, relied on by the 
defendant, determines nothing adverse to the principle here 
laid down. There, the widow of one deceased, had without 
authority, leased land, and certain animals, (swine,) belong- 
ing to the estate. 'The increase of these hogs, having been 
attached by a creditor of the lessee, the court held, the heirs 
could recover their value from him in trover, upon the ground, 
that as the lessee did not intend to commit a wrong in taking 
possession of the hogs, he might be considered as the agent 
of the heirs to take care of the estate; such being the fact, 
neither the hogs, or their increase, could be taken for the 
payment of his debts. It is obvious this case, has no relation 
to the one at bar. The only point of difficulty in this case, 
was the rule of law, which gives to one having the right to 
the possession of inferior animals, a title to the increase dur- 
ing such possession. ‘That difficulty was surmounted, by 
87 
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considering him as the agent merely of the true owner to pre- 
serve them, and of course, the increase, as well as the ani- 
mals originally taken possession of, belonged to the principal. 

Let the judgment be reversed, and the cause remanded for 
further proceedings. 





ROWLAND v. BOOZER. 


1. The declarations of a member of a partnership, made after a note payable 
toa third person, but of which the firm were the proprietors, had been de- 
livered to another to collect and pay his share in the concern, are inadmis- 
sible to affect the right of the latter to recover the amount thereof in an 
action thereon for his use. 

2. Although a partnership for the purchase and sale of lands, can only be 
constituted by writing, yet if some of the original partners withdraw, and 
substitute other persons in their stead, who are recognized and treated as 
partners by the remaining members of the firm in their written transac- 
tions, this is sufficient within the statute of frauds. 

3. An unincorporated association of individuals, who had been dealing in 
real estate, having sold all their lands, met, charged the amount in their 
treasurer’s hands as cash, and ordered that the company should not meet 
again: thereupon the treasurer was ordered to pay over to each of the 
members the amount respectively due them by a day designated, if a cer- 
tain suit was not previously instituted. ‘The suit was not brought by that 
day, and a note made by one of the company of which the association was 
the proprietor, was delivered to another to collect, retain to the extent of 
his share of the profits, and pay over to the treasurer the residue: Held, 
that the party receiving the note could maintain an action thereon, in the 
payee’s name, for his own use, though the defendant and himself had been 
members of the same partnership, and before the assets of the firm were 
distributed, had a joint interest in the note; and this although the suit 
contemplated, had been instituted since the distribution and was still pend- 


ing. 


Writ of Error from the Circuit Court of Benton. 
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Tus was an action of assumpsit on a promissory note, at 
the suit of the defendant in error. The declaration describes 
the note as made by the plaintiff in error, on the 3d January, 
1837, for the payment of twelve hundred dollars, twelve 
months after date. 

The cause was tried upon the plea of non-assumpsit, with 
leave to give any matter in evidence which would bar the 
action, or avail the plaintiff in answer to such bar. A ver- 
dict was returned for the plaintiff for $1507 21, damages, and 
judgment was rendered accordingly. 

On the trial, the defendant excepted to the ruling of the 
court. It is shown by the bill of exceptions, that after the 
plaintiff had read his note to the jury, the defendant introduc- 
ed a witness, who testified that nineteen persons, (some of 
whose names he mentions, ) formed a partnership for the pur- 
chase and sale of lands; after they had been sometime in bus- 
iness, in the year 1835, or 1836, two of the partners sold 
their interest in the concern ; the one to the beneficial plain- 
tiff in this action, the other to the defendant. Witness did 
not know whether the sales thus made were evidenced by 
writing, but the company met, ascertained the amount in the 
treasurer’s hands, and recognized each of the purchasers as 
entitled to a share of the profits, and they drew from the trea- 
surer their portions thereof, for which they gave receipts. 

The note declared on was given by the treasurer to Bar- 
clay, in payment of his interest in the profits of the company, 
with the understanding that he was to collect it, and pay 
over to the treasurer whatever balance might remain after his 
(B’s) share of the profits was satisfied. The treasurer was 
the agent of the company to sell the lands belonging to it, 
and all title papers made by, or to, the company, were exe- 
cuted in the name of the treasurer, and Thomas and Brad- 
ford, two other members of the company. 

While the treasurer was in possession of the note, a credit 
of $400 was placed thereon, by the defendant’s consent— 
the defendant having previously paid that amount upon the 
treasurer’s order, in favor of one Green. Before the- note 
was handed over to Barclay, the lands having been all sold, 
the company had a meeting, and the amount in the ‘treasu- 
rer’s hands was charged to him as cash; it was then ordered 
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that the company should not meet again. Thereupon the 
treasurer was directed to pay over to each of its members the 
proportion ascertained to be due them respectively, by a day 
designated, if by that time a suit for the recovery of the “* Aw- 
gerhole reservation, being a half section of land in Benton 
county, was not brought against Green and Scott, who had 
purchased it from the company. Such suit had not been 
commenced by the day appointed for the distribution of its 
assets; but had since been brought, and was now pending. 
The ‘‘Augerhole reservation” received its appellation from 
the name of the Indian reservee, to whom it was allotted un- 
der the Creek treaty of 1832. 

A witness testified that the defendant always admitted his 
liability for one nineteenth part of the losses, or liabilities of 
the company for defect in the title of lands sold by them. 

The nominal plaintiff was also examined as a witness by 
the defendant, and stated that the note which was the foun- 
dation of the action, was given to him by the defendant as 
the price of a negro man he sold to the latter. In five days 
after the purchase, and the making of the note, the defend- 
ant and treasurer of the land company came to witness’ house 
and proposed to sell him a tract of land, then belonging to 
the company ; for which it was agreed to take in part pay- 
ment the note in suit. The purchase was made, and the 
note delivered to the treasurer, who said it would suit him as 
well as money. 

After the foregoing testimony was adduced, the defendant 
proposed to prove the admissions of the treasurer made after 
the commencement of this suit, but the plaintiff ’s counsel ob- 
jecting, this evidence was rejected. This was all the evi- 
dence in the cause, so far as it was material; the court charg- 
ed the jury, substantially as follows : 

1. If they believed all the evidence adduced, they ought 
to find for the plaintiff. Thereupon the defendant prayed 
the court to charge the jury—1. If they believed all the ev- 
idence on the trial, then the beneficial plaintiff and the defend- 
ant. were partners in the company at the commencement of 
the action. 2. If they believed all the evidence that had 
been laid before them, then the beneficial plaintiff and the 
defendant were partners when the note declared on passed in- 
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to the hands of the treasurer of the company, and at the time 
it was delivered to the real plaintiff. 

The court charged the jury that it was competent for the 
defendant to prove a partnership between Barclay, Rowland 
and others; and upon the prayer of the defendant’s counsel 
added, if the partnership was proved, they should find for the 
defendant. At the instance of the plaintiff, the jury were 
further instructed, that to constitute a partnership in the pur- 
chase and sale of real estate, there should be some note or 
memoradum in writing, showing its creation. 





S. F. Rice, for the plaintiff in error made the following 
points: 1. The note being taken by the treasurer, on account 
of the company, became the partnership property, and the 
circumstances under which it’ was received by the beneficial 
plaintiff, did not divest it of that character, as between him- 
self and the defendant. [1 Hall’s Rep. 308; 3 Hill’s Rep. 
215; 4 Ala. Rep. 194; 51d.451.] And an action cannot be 
sustained on it in the name of one partner against another, 
without proof of a balance struck, or an express promise. [1 
Hall’s Rep. 180. ] 

2. The transaction by which Barclay and the defend- 
ant became members of the company, and the subsequent 
recognition by the company, of them, as partners, is quite 
sufficient to make them such, in the absence of all writ- 
ing—the original articles of association continue opera- 
tive, notwithstanding the places of some of the partners are 
substituted by others. [2 Dev. Rep. 289, 535; 7 Porter’sR. 
73; 7 Ala. Rep. 161.) But if the statute did apply, the acts 
of part performance would relieve this case from its influ- 
ence. [1 Ohio R. 117; 3 Porter’s Rep. 464; 6 Ala. Rep. 
562. | 

3. The declarations of one who is jointly or exclusively in- 
terested with the plaintiff, are competent, whether such per- 
son be a party of record or not. [Greenl. Ev. 212, $$ 180, 
181; 1 Wils. Rep. 257; 3 Camp. Rep. 465; 10 East’s Rep. 
395; 1 Hall’s Rep. 308: 1 Ala. Rep. 506; 5 Ala. Rep. 694, 
698 ; 7 Ala. Rep. 798. ] 

4. Where the jury are to determine the facts, a party has 
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a right to call on the court to declare the law in respect to them. 
[7 Ala. Rep. 753. ] 








W. P. Cuitton and F. W. Bownon, for the defendant in 
error, insisted, that a parol agreement to become partners in 
the business of buying and selling lands is void, by the sta- 
tute of frauds. [5 Porter’s Rep. 195; 3 Sumner’s R. 435; 
Patterson v. Ware, at thisterm.] But although the partner- 
ship relied on is void, it affords no obstacle to a recovery. 
There is but one item to be liquidated ; which cannot affect 
the liability of the defendant upon his note to any member of 
the company although it may have been the property of the 
company, and they may still have an interest in it. [4 Por. 
Rep. 497; 3 Ala. Rep. 350; 9 Porter’s Rep. 446; 5 Wend. 
Rep. 274; Penn v. Stone, at this term; 6 Ala. Rep. 821.] 

The treasurer of the company was acompetent witness for 
the defendant below, and his declarations for this, if no other 
reason, were rightly excluded. [10 East’s Rep. 396; 11 Id. 
578; 10 Conn. Rep. 8.] So ifthe partnership to buy and 
sell lands is void, then there was not a joint interest, and up- 
on this ground the declarations were inadmissible. [Green]. 
Ev. 208, §§ 176, 177; 3 Day’s Rep. 493; 3 Johns. R. 528; 
3 Cow. Rep. 612; 5 Stew. & P. Rep. 293.] Besides, it does 
not appear that the treasurer had a certain interest, either in- 
dividually or as a partner ; that depended on a settlement of 
the partnership account. 

When a witness is offered to testify, if objected to, his in- 
competency must be shown; when it is proposed to prove 
the declarations of a third person, their competency must be 
shown. [6 Ala. R. 390.] 


COLLIER, C. J.—The declarations of the treasurer of 
the company, after the note was delivered by their order to 
the beneficial plaintiff in this action, were clearly inadmissi- 
ble. It was not competent for him, by an act done, to pre- 
judice the plaintiff’s right to reeover—he was not authorized 
to collect the debt, or to release it. Such a declaration was 
not referable to any res gesta, and we can conceive of no 
principle upon which its admission could be defended. [8 Ala. 
Rep. 650; Abney v. Kingsland & Co. at this term.] We 
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cannot very well conceive of any objection to the competen- 
cy of the treasurer, asa witness for the defendant, unless he 
was interested to defeat a recovery by the plaintiff, and upon 
this ground, perhaps, considering the circumstances under 
which his admissions were offered, the ruling of the circuit 
court might be supported. 

If upon a view of all the evidence, and such inferences 
therefrom as a jury could legitimately make in favor of the 
defendant, the plaintiff was entitled to recover, there was no 
objection’ to the court thus charging the jury. Let us then 
inquire whether, in this point of view, the defence was made 
out. We think it may be assumed from the evidence, that 
the creation of the orignal partnership, composed of nineteen 
persons, was shown to have been by writing, and if the de- 
fendant and beneficial plaintiff were not substituted in virtue 
of a written contract to the place of two of these partners, 
they were recognized by the firm as members, and each of 
them entitled to a share of the profits, ‘“ which they drew 
from the treasurer,” and “for which they gave receipts.” 
This recognition by the firm, and the authority to the trea- 
surer to distribute the profits, must have been in writing ; 
consequently, the partnership, and the interest of these par- 
ties was proved according to the requirements of the statute 
of frauds. 

The note in question is not a promise in favor of the part- 
nership, but it is an undertaking to pay the nominal plaintiff, 
who it is not pretended was a member of the the company. 
It is contended, that when the firm became the proprietor of 
the note, in consequence of the sale of land to the payee, the 
remedy thereon was suspended, and has not been revived. 
Conceding the general rule, that one partner cannot maintain 
an action at law against another, to recover money due by 
verbal contract on the partnership account; or even that the 
partnership cannot transfer the note of one of its members to 
another, which the firm became the owner of, through a third 
person, its payee, until the accounts of the concern are liqui- 
dated and a balance struck, and still the facts do not sustain 
the defence in the case at bar. 

Before the note in suit was handed to Barclay, the com- 
pany had a meeting, and the assets in the treasurer’s hands 
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were charged to him as cash; and the lands having been all 
sold, it was ordered that the company should not meet again. 
Thereupon the treasurer was directed to pay over to each of 
its members the proportion ascertained to be due to them res- 
pectively, by a day designated, if a suit was not previously 
commenced against the purchasers from the company of the 
*‘ Augerhole reservation.” Such a suit was not brought by 
the day appointed for distribution, but has been since insti- 
tuted, and isstill pending. The note was delivered to Bar- 
clay, with the understanding that he should collect it, appro- 
priate a sufficient amount of the proceeds to pay his interest 
in the concern, and the remainder hand over to the treasurer. 
Here then, was a settlement of the accounts of the partner- 
ship, as matters stood—the company had closed their opera- 
tions, contemplated no further meeting, or joint action, and 
directed the custodian of their assets, to distribute to the mem- 
bers, in proportion to their shares, if a suit particularly refer- 
red to was not commenced by acertain day—this event not 
having occurred, we have seen the distribution was made. 
This, we think, authorized the treasurer to dispose of the 
note of the defendant, which we have seen was the property 
of the company ; and the beneficial plaintiff having acquired 
it in virtue of an order by them, might well maintain an ac- 
tion thereon, in the name of the payee. The subsequent in- 
stitution of the suit, can have no prejudicial effect upon the 
plaintiff, although the partners may be compelled to contri- 
bute to their vendees, and thus diminish their distributive 
shares, if the plaintiff in the suit for the “ Augurhole reserva- 
tion” should be successful. His success, it may be remark- 
ed, is contingent, and there is nothing in the record from 
which we can hazard a conjecture as to its probability. That 
suit does not proprio vigore, annul the settlement of the ac- 
counts of the company, though the result may subject the 
members to a liability for which no provision was made. 

In Clark v. Dibble, 16 Wend. Rep. 601, it was held, where 
there had been a settlement between the partners, and a pro- 
ise by one to pay to the other the balance struck, an action 
at law may be maintained, although, by accident or other- 
wise, there may be some outstanding matters unadjusted. 
So it has been decided, that partners may separate any por- 
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tion of their partnership affairs from the rest, and submit it 
to arbitrators for adjustment, and if a sum is found due from 
one to the other, a promise to pay that sum is binding, and 
an action may be sustained upon it, notwithstanding the oth- 
er partnership concerns remain unsettled. [Gibson v. Moore, 
6 N. Hamp. 547.] Is not the distribution of the assets of the 
company (of which the defendant was a member) by their 
own direction, in legal effect a promise in advance, to pay 
any note or other security in which the individual members 
may be indebted to the firm, to whoever it may be distribut- 
ed? See2 Stew. & P. Rep. 259; 1 Wash. C.C. Rep. 435; 
1 Stew. Rep. 510; 11 Pick. Rep. 79; 121d. 378; 3 Ala. R. 
347, and cases there cited. 

We have seen that the circuit court laid down the law too 
favorably for the defendant, in stating, that if the beneficial 
plaintiff and the defendant were members of the company, 
then the plaintiff‘was not entitled to recover. However this 
might be, if there had been no dissolution of the partnership, 
and settlement of accounts, we have not thought proper to 
inquire, but choose rather to rest our opinion upon the con- 
clusion that both of these facts were proved to exist. The 
right to sue upon the note is not at all affected by the under- 
taking of Barclay to pay to the former treasurer of the com- 
pany all he may recover beyond a certain sum—in fact 
the defendant has not sought to avail himself of this as 
a defence. Upon the whole case, the plaintiff is entitled 
to recover, and the rulings of the court below present no 
available error. ‘The judgment is consequently affirmed. 
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ALSOBROOK v. DESHLER. 


1. A plea asserting that the note sued on was indorsed to the plaintiffby the 
payee, for the sole purpose of discharging a particular note made by him 
to a third party, and that the payee, after the maturity, directed the maker 
to pay the money to the third party, which accordingly was done, is bad 
without averring the payment was made to the third party, in discharge of 
the particular note which it was the object of the indorsement to dis- 
charge. 


Writ of Error to the Circuit Court of Franklin. 


Assumpsit by Deshler, as the assignee of B. Merrill & Co. 
upon a promissory note against Alsobrooks as one of its ma- 
kers. The declaration is in the usual form. 

The defendant pleaded actio non, because he says the said 
note was transferred to the plaintiff by the payees for the pur- 
pose only, of discharging a debt due to the Planters’ Bank of 
Nashville—due to the said bank by the said payees, which 
note was secured by notes held by the said bank indorsed by 
David S. Goodloe, M. Tarver, and John Cockerell, and he a- 
vers, that after the maturity of the note sued on, he paid $100 
as is conditioned therein, and the residue of the said note he 
was instructed and directed by the payees to pay to the Plan- 
ters’ Bank of Nashville, and pursuant to said direction, he a- 
vers that he did pay the balance due thereon to the said bank, 
and this he is ready to verify, &c. 

The plaintiff demurred to this plea, and the court sustain- 
ed the demurrer. 

The judgment on the demurrer is the only error assigned. 


J. A. Noor, for the plaintiff in error, insisted, this plea was 
no contradiction of the legal effect of the indorsement ; Desh- 
ler was a trustee for Merrill & Co. to apply the money to the 
payment of certain debts, and the money was applied to those 
debts by their instructions. ‘l’o prove that it was so is mat- 
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ter of discharge, which does not vary the original contract. 
An agreement separate from the contract, may be shown by 
parol. [6 Ala. R. 141; 1 Porter, 359; 1 Stew. 539; 55. & 
P. 67,91, 410; 5 Port. 498; 1 Wash. 19; 1 Johns. Ch. 594; 
2 Dallas, 170 ; 1 Day, 109.] 


Wm. Cooprrand E. D. Townes, contra, argued— 

1. The plea contradicts the contract of indorsement, and 
is therefore bad, as it shows no written agreement. [Dupuy 
v. Gray, Minor, 357; Somerville v. Stephenson, 3 Stewart, 
271; Litchfield v. Falconer, 2 Ala. R. 284; Holt v. Moore, 5 
Ib. 521; Barringer v. Sneed, 3 Stew. 201.] 

2. The plea, however, is vague and uncertain, in not al- 
ledging the payment by the defendant was made on the par- 
ticular notes to which the agreement applied, or that the sum 
paid was credited thereon. 

3. Although the plea may have been incorrectly overruled, 
yet as the same facts might have been shown under the other 
pleas pleaded, the party has not been injured. [McKenzie 
v. Jackson, 4 Ala. R. 230. 


GOLDTHWAITE, J.—We incline to the opinion, that if 
the matter of this plea was well pleaded, there is no sufficient 
reason why the defendant should not be permitted to show a 
payment in this way upon the principle settled in Tipton v. 
Nance, 4 Ala. Rep. 194. But however this may be, we 
think, if the trust, or agreement controlling the indorsement, 
isas supposed by the pleader, he does not show a payment 
which is covered by it. The assertion is, the note was in- 
dorsed to Deshler, for the sole purpose of discharging a debt 
due from the indorsers to the Planters’ Bank of Nashville by 
their note secured in a particular manner. The discharge is 
deduced by the pleader from the circumstance that the in- 
dorsers afterwards directed the maker to pay the sum due on 
the note sued on, to the Planters’ Bank at Nashville, and that 
it was so paid. It does not appear the payment was made on 
account of, or credited on, the particular note of the indors- 
ers which it was the object of the indorsement to produce the 
funds to discharge, and consequently it is not shown the pay- 
ment produced the effect of discharging the note which was 
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the object of the indorsement. It said the certainty required 
in special pleas, depends on the subject matter, and when the 
agreement is to perform some matter of law, as to discharge 
an obligation, the performance must be pleaded specially, be- 
cause, being a matter of law, it ought to be exhibited to the 
court, to see if it be well performed. [Chitty’s Pl. 518.] It 
seems to us, if all the facts asserted in this plea were proved 
to the jury, it would not follow that the particular note due 
from Merrill § Co. to the Planters’ Bank at Nashville was 
thereby discharged, and for this reason the plea is bad. 

As there was no error in so pronouncing, the judgment 
must be affirmed. 








BOYD & WALK v. MARTIN & BOLLING. 


1. Upon a bond executed to several, with condition to pay them such costs 
and damages as they might sustain by the wrongful suing out of an at- 
tachment, a joint action may be maintained, though the attachment was 
levied on the separate property of each, in which they have nota joint in- 
terest. 


Error to the Circuit Court of Sumter. 


Dest, by the plaintiff in error, on a bond executed by the 
defendants, to the plaintiffs, in the penal sum of $18,200, with 
condition to prosecute an attachment sued out by Martin, a- 
gainst the estate of the plaintiffs, and to pay them all such 
costs, and damages, as they might sustain by the wrongful, 
or vexatious suing out such attachment. 

The plaintiffs declare upon the penalty, and assign several 
breaches. The defendants filed seven pleas, the last of which 
only need be noticed, and is as follows: 
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And said defendants, for further plea in this behalf ac- 
lio non, §c. because they say the said plaintiffs had no 
joint interest in the property levied upon by the sheriff, and 
described in the plaintiff’s declaration, and sustained no joint 
injury, by the supposed wrongful or vexatious suing out of 
said attachment, and were not jointly injured, by any of the 
wrongs alledged in said declaration, §c. 

To this pleathe plaintiffs demurred, and his demurrer was 
overruled by the court, and declining to plead over, the court 
rendered judgment for the defendants, which is the matter as- 
signed for error in this court. 


R. H. Suir, for plaintiffs in error, cited Brown on Ac- 
tions, 87, 90; 1 Chitty’s Pl. 7 Am. from 6 London ed. 2, 3, 
A, 10, 11. 

The plea is frivolous, it does not answer the complaint. 


Lyon and Harr, centra. 


ORMOND, J.—The question presented by the demurrer to 
the plea is, whether the plaintiffs can maintain a joint action 
upon the bond, the attachment having been levied on the 
separate property of each, in which they had not a joint in- 
terest. 

The general rule in regard to contracts, as laid down in all the 
books, is, that where the legal interest, and the damages result- 
ing from a breach of the contract is joint, the contractees must 
all join in an action thereon, although the contract be in terms 
joint and several. [Eccleston v. Clipsham, 1 Saund. 153, in 
note ; Brown on Actions at Law, 116; 1 Chitty’s P. 2, 11.] 
But if it appears from the deed, that the interest is several, al- 
though the covenant is in terms joint, the action must be seve- 
ral. [Note to case cited, 1 Saund. 153.] 

We think it perfectly clear, that it appears from the bond, 
that the interest in the damages is joint. The writ of attach- 
ment authorized a levy upon the property of both, or either 
of the defendants, and as it could not be known in advance 
in what manner the attachment would be levied, the cove- 
nant was very properly entered into with both” jointly. 
There is nothing in the statute requiring these bonds to be 
given, forbidding this conclusion. All the defendants, where 
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there are more than one, are equally liable to the plaintiff, and 
equally exposed to the burden of defending the suit, and for 
this purpose, must be considered as but one person in legal 
estimation. 

The case of Gayle v. Martin, 3 Ala. 593, goes the full 
length of establishing the doctrine here maintained, and in- 
deed goes beyond it, as it was there held, that a bond to a 
number of obligees, conditioned to pay several and distinct 
judgments in favor of each, must be sued in the name of all, 
as the legal title was vested in all. How the damages are to 
be divided between the plaintiffs, is a matter with which 
the defendants have no concern, as they will be protected by 
this recovery from another action, by both, or either. 

The remark made in Hill & Rushing v. Wood, 4 Ala. 214, 
that a suit upon an attachment bond is to be goveaued in all 
respects by the rules applicable to the action on the case, has 
no application here. All that is meant by that observation 
is, that the surety upon the bond is responsible, precisely as 
his principal was, in an action on the case, previously to the 
change of the law, requiring a suit against the principal, be- 
fore an action could be brought against the surety on the 
bond. 

Let the judgment be reversed and the cause remanded. 





RUGELY & HARRISON v. ROBINSON, er at. 


It A will contained the following provisions beneficial to the testator’s son 
Eli: “I give and bequeath unto my son Wm Robinson, and his heirs, all 
that tract and parcel of land situate, §c.”—[Here follows a description of se- 
veral tracts of land, and the names of several slaves,]|—“ to have and to 
hold the same in trust for the benefit of my son Eli Robinson: but the same 
shall not be subject to the payment of any debt that he may owe; norshall 
the rents and profits of the lands, or the hires of the slaves be applied for 


2. 
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‘the same object, but the same shall be held for the use and benefit of the 


said Eli T. Robinson and his family, during the term of the said Eli’s na- 
tural life : and from and after his death to the use of such persons as the 
same may be devised and bequeathed by the said Eli T. Robinson in his 
will, and in the event no will shall be made, then to the heirs at law of the 
said Eli.” Further, “ All the rest and residue of my property, both real 
and personal, it is my wish and desire should be divided equally among my 
children. Jtem—It is my wish and desire that the part which shall be as- 
signed to my daughter, Ann J. R. Wyatt, and to my sons, Eli T. Robinson 
and 'T’. Robinson shall be held and taken subject tothe conditions, and uses 
and reservations that I have expressed in regard to the property specially 
devised and bequeathed to them severally, in the previous sections of this 
my last will and testament, and for the purpose of holding and securing the 
property of the said Tod Robinson, jr. and the said Eli T. Robinson ac- 
cording to the uses—I do hereby appoint and nominate my said son Wm, 
Robinson a trustee of the same, and do hereby clothe and invest him with 
full power and authority over the said property, and do give him ample in- 
terest in the same to exonerate and discharge and hold it free from the 
debts thatthe said Eli and the said Tod may have contracted : and the 
said William, in conjunction with the said Tod, or in conjunction with the 
said Eli, may dispose of any part of their respective shares of the said pro- 
perty, when they shall think it best for their interest.” Held, that the will 
conferred such an interest upon Eli as his creditors might subject to the 
payment of his debts in the following manner:—So far as the bequest in- 
cludes property which is intended to be used jointly by Eli and his family 
in specie, as a house, furniture, household servants, &c. it is incapable of 
severance, and cannot be reached by hiscreditors. So far as it consists of 
other property, from which a revenue is to be derived by its employment, 
an account must be taken, and the share of Eli in the nett product, sub- 
jected to the payment of his debts. Coxzrer, C. J. dissented—being of 
opinion that the will invested Eli, his wife and children with rights collec- 
tively, and that the former had no interest which was separate or could be 
severed from that of the latter, at least for the payment of debts which he 
owed at the time the bill was made. 

By THE wHOLE Court: When the equity of the bill is not denied, and 
no objection taken for want of proper parties until the hearing, the bill 
will not be dismissed because one of the defendants against whom the re- 
lief is sought has been declared a bankrupt, which fact is disclosed by his 
answer; but the complainant will be allowed a reasonable time to bring 
the proper parties before the court by an amendment, or supplemental bill, 
unless it should appear, the necessary parties are omitted in the* bill by 
the fraudulent or wilful omission, or by the bad faith of the complainant 

Quere—can an amendment be allowed at the hearing, when the effect 


would be to make a new case, 
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Writ of error to the Court of ‘Chancery sitting in Hayne- 
ville. 


In September, 1844, the plaintiffs in error exhibited their 
bill against Eli T. Robinson, William Robinson and Cornelius 
Robinson, on behalf of themselves and the other creditors of 
the first named defendant, who might come in and contribute 
to the expenses of the suit, according to the order and direc- 
tion of the chancellor. ‘The complainants set forth, that on 
the 17th day of March, 1836, they recovered a judgment in 
the circuit court of Montgomery, against the defendant, E. 'T. 
Robinson and Edward W. Couch, then residing in that coun- 
ty, for the sum of $7,053 09, damages, and $17 50 costs. 
On the 28th day of April, of the last named year, a writ of 
fiert facias issued on that judgment, and in four or five days 
thereafter was placed in the hands of the sheriff of Montgom- 
ery to execute, who returned thereon “no property found.” 

It is further stated, that Couch has since died insolvent, 
and no administration has been granted upon his estate, (if 
any he left ;) and that his co-defendant in the judgment has 
no property on which an execution could now be levied, 
within the knowledge of the complainants. The complain- 
ants are however informed, and believe, that E. T’. Robinson 
has an equitable interest in choses in action, and other proper- 
ty, real and personal, to an amount far exceeding their judg- 
ment, which is held in trust for him by some other person or 
persons, and which property, or the proceeds thereof, ought 
to be appropriated, under the direction of Chancery, to the 
satisfaction of the judgment. By way of specification un- 
der this general charge, it is alledged that Tod Robinson, 
sen’r, on the 2d February, 1838, made his last will and tes- 
tament, in which, among other provisions, are contained the 
following beneficial to his son, E. T. R., viz: “I give and 
bequeath unto my son William Robinson, and his heirs, all 
that tract and parcel of land situate,” &c. [Here follows a 
description of several tracts of land, and the names of several 
slaves, ] “‘ to have and to hold the same, in trust for the bene- 
fit of my son, Eli Robinson. But the same shall not be sub- 
ject to the payment of any debt that he may owe; nor shall 
the rents and profits of the lands, or the hire of the slaves, be 
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applied for thé same object, but the same shall be held for the 
use and benefit of the said Eli T. Robinson and his family, 
during the term of the said Eli’s natural life; and from and 
after his death to the use of such persons as the same may be 
devised and bequeathed by the said Eli 'T. Robinson in his 
will, and in the event no will shall be made, then to the heirs 
at law of the said Eli.” Further, “ All the rest and residue 
of my property, both real and personal, it is my wish and de- 
sire should be divided equally among my children. Item— 
It is my wish and desire that the part which shall be assigned 
to my daughter, Ann J. R. Wyatt, and to my sons, Eli T. 
Robinson and Tod Robinson, shall be held and taken subject 
to the conditions, and uses, and reservations, that I have ex- 
pressed in regard to the property specially devised and be- 
queathed to them severally, in the previous sections of this 
my last will and testament, and for the purpose of hold- 
ing and securing the property of the said Tod Robinson, jr. 
and the said Eli T. Robinson, according to the uses—I do 
hereby appoint and nominate my said son Wm. Robinson, a 
trustee of the same, and do hereby clothe and invest him with 
full power and authority over the said property, and do give 
him ample interest in the same to exonerate and discharge, 
and hold it free from the debts that the said Eli, and the said 
Tod may have contracted ; and the said William, in conjune- 
tion with the said Tod, or in conjunction with the said Eli, 
may dispose of any part of their respective shares of the said 
property, when they shall think it best for their interest.” 
The testator, by a codicil to his will, dated the 7th Feb- 
ruary, 1838, after directing his executors to keep the slaves 
bequeathed by his will together for five years, proceeds thus; 
*‘ My executors will superintend the negroes, and plantation, 
and every year make an equal distribution of the proceeds 
thereof, according to the distribution of my property made in 
the foregoing will, that is to say, a share to each of my chil- 
dren,” §c. “‘to my son William three shares, one for him- 
self, one in trust for my son Eli, and one in trust for my son 
Tod. I do further devise, that if my daughter, Hannah, 
should sell the home place, and my son William should buy 
it, as he promised he would, that he then should hold in 
89 
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trust eighty acres thereof, lying at the camp ground, around 
the spring, in trust for my son Eli, to be held for my son Eli 
on the same terms and conditions as the property is held for 
him in the foregoing testament.’ William and Cornelius 
Robinson were nominated executors of the testator’s will, 
and invested with “full power and authority to carry into 
effect the trusts thereof ;” and on the first day of March, 1838, 
the same was proved in the orphans’ court of Autauga, and 
to the executors designated, the.execution of the will was 
duly committed. 

It is also stated, that the defendant, E. 'T. R. was in pos- 
session of a considerable real and personal estate at the time 
the debt was contracted, on which the judgment in question 
was rendered ; some portion of each description is mentioned, 
and the defendants called on to discover if there was any 
other ; and whether any, and what portion of such property 
still remains in the possession of KE. 'T. R. or has been sub- 
jected to the trust created by his father’s will. The com- 
plainants aver, that E. 'T. R. is the proprietor of a ferry, (par- 
ticularly described, ) across the Alabama river, or has such an 
interest therein as gives him the profits arising from the 
same. 

The inference deduced from these allegations is, that the 
trusts created by the will for the benefit of E. 'T. R. and his 
family are fraudulent and void as to his creditors; and that 
the property thus bequeathed, or at least the profits therefrom 
arising, are liable to the satisfaction of the judgment: F'wr- 
ther, that the other property to which reference is made 
as having been in the possession of E. 'T. R. at the time 
he became indebted to the complainants, and that to 
which he is otherwise beneficially entitled, are in like man- 
ner liable. ‘The bill contains the appropriate prayers in or- 
der to subject the interest proceeded against, to the payment 
of the judgment. 

The defendant, Eli T. Robinson, admits the recovery of 
the judgment against himself and Edward W. Couch ; but 
insists that the same is not in full force as to him, because, on 
the 9th day of September, 1842, he filed his petition under 
the act of Congress of the 19th August, 1841, to “establish 
a uniform system of bankruptey throughout the United 
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States ;” and such proceedings were thereupon had as result- 
ed in his discharge from liability to pay all his debts. In 
proof of which the respondent exhibits, with his answer the 
decree by which he was discharged, and certificate conse- 
quent thereupon. 

Respondent supposes that a fier? facias was issued by the 
complainants upon their judgment as alledged, and placed in 
the hands of the sheriff of Montgomery, but he denies that he 
was then a resident of that county, or had any property there. 
Admits that Couch died insolvent, and does not doubt but 
the execution was returned “no property found.” From the 
Ist January, 1835 to 1837, respondent resided in Lowndes 
county, and what property he owned was there ; he then re- 
moved to Autauga, where he has lived ever since, with all 
such estate as he may have. 

Respondent further admits, that his deceased father, Tod 
Robinson did, in his lifetime, make his last will and testa- 
ment, with codicils as alledged by the complainants; but he 
denies that the provisions of the same, so far as drawn in 
question by the bill, are opposed to policy, or for other cause 
inoperative against the respondent’s creditors. If, however, 
the objections to the bequest were well taken, it is insisted, 
that it should he urged at law, and that it is not permissible 
to come into equity to obtain aconstruction of the will. He 
admits that he has no property from which complainants ex- 
ecution can be satisfied, and that all he possesses, or enjoys, 
is under the will of his father, with the exception of three 
slaves, named Andrew, Parmelia and George. These slaves 
were acquired under the following circumstances, viz: After 
the testator made his will, he requested the co-defendant, 
William Robinson to hold for the use of the respondent, a 
ware-house and ten acres of land at the ferry. The respon- 
dent was accordingly permitted to lease the ware-house for 
four years, and receive the rents; and with this money he 
purchased Andrew, Parmelia, and George. He cannot un- 
dertake to say what property he owned, or was possessed of, 
at the time he became indebted to the complainants; but he 
denies that the testator devised or bequeathed to him any 
thing that he had previously given him, or of which the res- 
pondent had otherwise become the proprietor; or that he 
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now holds any choses in action, or property in any other form, 
except as above stated. 

Respondent admits that the executors nominated by the 
testator’s will, have proved the same, and taken upon 
themselves its execution; that his co-defendant, William, has 
as trustee, permitted him to take possession of some of the 
property, use it as contemplated by the testator, and to re- 
ceive the profits for himself and family. With the profits 
thus received, he has purchased slaves and other property, 
described in the answer. He denies that the trustee had any 
thing in his hands to which the respondent was entitled ; that 
he received a profit from the use of the trust property, was 
admitted, but insists that he had paid it over previous to the 
institution of this suit. The eighty acres of land which were 
to be held in trust for the respondent, if purchased by his co- 
defendant, William, were never purchased, and consequently 
the former has no interest in it. 

It is insisted that the provisions of the will are conforma- 
ble to law, that they are not obnoxious to any extrinsic 
objection ; and the defendant, by his answer, insists upon the 
benefit of ademurror to the bill. 

Wm. Robinson makes an answer, in substance the same as 
his co-defendant, Eli T’. Robinson, and in addition states that 
this cestui que trust has a wife and three children living ; that 
he has permitted him to superintend the trust property for 
the benefit of himself and family, because he supposed he was 
carrying out the intention of the testator. But he did, and still 
does suppose, that he was authorized to reclaim and take posses- 
sion of that property whenever he thought proper; and certainly 
should exercise the right if he were to discover that the man- 
agement of the cestui que trust was injudicious, or the trust 
abused. This respondent also embraces in his answer a de- 
murrer to the bill. 

The answer of Cornelius Robinson, so far as it is material 
to notice it, is not essentially different from these that have 
been recited. It was admitted that the complainants recov- 
ered a judgment, and a fier? facias thereon was issued and re- 
turned as alledged in their bill ; and the discharge of the de- 
fendant, EK. 'T. Robinson, under the bankrupt act of 1841, was 
proved in due form. 
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~ The cause was brought to a hearing by consent of parties 
on bill and answers, and the chancellor being of opinion that 
the case of McDougald v. Read and Talbot, 5 Ala. Rep. 810, 
declared that the effect of a decree in bankruptcy was to dis- 
charge the debts of the bankrupt, whether due by judgment 
or otherwise, the complainant had no subsisting demand 
which could be enforced in equity ; consequently the bill 
was dismissed with costs. 


R. Sarroxp and J. P. Sarroxp, for the plaintiff in error, 
contended, that the case upon which the chancellor rested 
the decree of dismissal, did not sustain him. 'The question 
there was not, whether the discharge of a bankrupt from his 
debts so operated as to release liens acquired by judgment 
and execution previous to the proceedings in bankruptcy. 
To prove that it had no such effect, he cited Ex parte Foster, 
5L. Rep. 55; In the matter of Cook, Id. 443; Kittredge v. 
Warren, 7 Id. 77; Kittredge v. Emerson, Id. 312; 2 Caine’s 
Rep. 300; 1 Wash. C. C. Rep. 29. It is competent for the 
State courts to determine the effect of the certificate as against 
its own process. [Mosby v. Steele §& Metcalfe, 7 Ala. Rep. 
299; Hargroves v. Cloud, 8 Id. 173; Doremus, Suydam & 
Co. v. Walker, Id. 194; In the matter of Chaney, 5 L. Rep. 
22; Smith v. Gordon, et al. 6 Id. 313; Norton’s Assignee v. 
Boyd, et al. 3 How. Rep. U. 8. 426; Sands, et al. v. Cod- 
wise, 4 Johns. Rep. 546.] 

It cannot be presumed upon the bill and answer, that the 
execution had lost its lien by the failure to renew it. The 
allegations of the bill are sufficient to give the court jurisdic- 
tion, and nothing more can be required. See cases cited in 
P. & M. Bank v. Walker, et al. 7 Ala. Rep. 926. In respect 
to the land, the judgment operates a lien upon that, and there 
is no pretence for saying that it has been impaired—all that 
is necessary to authorize the complainant to come into equity 
to subject it, is, to show that an execution issued upon the 
judgment has been unavailing. 

All the defendants are proper parties to the bill, either as 
executors, trustee or cestui que trust. The bill does not 
seek a remedy against the person of the defendant at law, or 
against acquisitions of property made since he filed his peti- 
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tion in bankruptcy ; but it seeks to subject property not em- 
braced by the schedule, and which, though several years 
have elapsed, the assignee has never attempted to take into 
his possession. The complainants never came in as creditors, 
and may charge the property in question, if it be liable. 
[Smith v. Gordon, 6 L. Rep. 43.] The assignee might per- 
haps be appointed a receiver, and dispose of the proceeds of 
the property amongst all the creditors according to their legal 
priorities. If there are other creditors it may be allowable 
for them to come in, and unite with the complainant on the 
usual terms. 

If the validity of the bankrupt’s discharge is necessarily 
involved, (a proposition for which the complainant’s counsel 
does not contend,) it is sufficiently put in issue by the bill 
and answers. 

The provisions of the will, so far as they secure property to 
trustees for the use of E. T. Robinson, or himself and family 
are void as to creditors. The cases of Foley v. Burnell, 1 
Bro. Ch. Rep. 274; Brandon v. Robinson, 18 Ves. Rep. 429, 
are in principle strikingly analagous to the present; and it 
was held, that if property be given by will, or otherwise, it 
must remain subject to the incidents of property, and will be 
liable to the payment of the donee’s debts, and upon his bank- 
ruptcy, to his assignees. The cases to this point are numer- 
ous and explicit, and the interposition of a trustee cannot 
give to the donee a title paramount to the claims of his credi- 
tors inequity. [Dormett v. Bedford, 3 Ves. Rep. 149 ; Graves 
v. Dolphin, 1 Sim. Rep. 66; Green v. Spicer, 1 Russ. & M. 
Rep. 395; Yamod v. Morehouse, 1 Id. 364; Piercy v. Ro- 
berts, 1 M. §& Keene’s Rep. 4.] 

Trusts can’t be created witha proviso that cestuis que trust 
shall not alien their interest, or that the trust property shall 
not be liable to creditors. If it was intended that the trus- 
tee should take a vested interest, presently, or at some future 
time, no matter how or when it was to take place, the entire 
interest may be disposed of by cestut que trust, or become 
vested in his assignees by the operation of law, or by bank- 
ruptcy, or insolvency. [Lewen on Trusts, &c. 138-9 ; Lear 
v. Leggett, 1 Russ. & M. Rep. 690; see also Harkins, et al. 
v. Coalter, et al. 2 Porter’s Rep. 463 ; Carlton § Co. v. Banks, 
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7 Ala. Rep. 32; Br. Bank at Montgomery v. Wilkins, Id. 
589 ; Lucas v. Atwood, 2 Stew Rep. 378 ; Hallett v. Thomp- 
son, etal. 5 Paige’s Rep. 583.] 

If the testator had provided that upon the seizure of the 
trust estate under process for the debts of cestuis que trust 
their interest therein should cease or be forfeited, it might 
perhaps have: been secured against his creditor. Some cases 
may be found which recognize the validity as against a do- 
nee’s creditors of a bare support to him alone, or in conjunction 
with wife and children—extending even to the education of 
the children. But such settlement must explicitly provide for 
these objects—the debtor must have no legal or equitable 
control, or permanent interest ; the property must be left sub- 
ject to the discretion of a trustee, to be appropriated by him, 
and upon the death of the cestui que trust, must not be limit- 
ed to his heirs or distributees. Upon the whole, it may be 
deduced from the authorities that the settlement in question 
if not fraudulent in fact, is fraudulent in law, against public 
policy, and cannot be supported. 


T. Wicturams and J. A. Campsenn, for the defendants. 
The testator, during his life, provided for his son and family, 
and by his will he substituted his son William, in his stead. 
Though the property is set apart and spoken of as E. T. Ro- 
binson’s, this is simply the designation of a share, while the 
entire control of it iscommitted to the trustee, so far as it may 
be necessary to enable him tocarry the purposes of the trust 
into effect. 

It is supposed that the intentions of the testator cannot be 
carried out, and the property which he attempted to settle 
upon William, for the benefit of Eli and his family, be ex- 
empted from the payment of debts. 1. Because the condi- 
tion under which the property is to be enjoyed are repugnant 
to the grant, and its enjoyment necessarily subjects it to the 
creditors of Eli. 2. Theconditions or uses are void, because 
they are opposed to public policy. 

A condition wholly destructive of an estate is void, and 
will be rejected. [Shep. Touch. 129; 5 Vin. Ab. 105, Aa; 
2 Cruise’s Dig. $ 19, ef seg.] A restriction upon the right of a 
party to sell for a limited time, not extending beyond the 
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life of a party in being is good. [2 Sergt. § R. Rep. 507; 
see also 2 How. Rep. U. 8. 197.] Soa party may be res- 
tricted to selling to a limited number of persons. [2Co. Lit. 
30; 6 East's Rep. 173; 7 Dana’s Rep. 435.] If an estate 
may be protected against one class of purchasers, why can’t 
it be protected against creditors? The owner of property 
may on alienation qualify the interest of his alienee, by a 
condition, to take effect on bankruptcy, insolvency, &c.; but 
he cannot by contract, or otherwise qualify his own interest by 
a condition determining or controlling it in the event of his 
own bankruptcy, to the disappointment or delay of his cre- 
ditors. [1 Swanst. Rep. 489, note a; 2 T. Rep. 133; 8 Id. 
57,300; 3M. &S8. Rep. 353; 7 Johns. Rep. 534; Atherley 
on Mar. Set. 156; 3 Stew. Rep. 521; 18 Ves. Rep. 433; 5 
Mad. Rep. 405; 1 Ball & B. Rep. 113; 6 T. Rep. 674; 4 
Eng. Cond. Ch. Rep. 467; 15 Id. 609.] 

There are a series of cases in which there were conditions 
against alienations and incumbrances by the party ; such con- 
ditions, it has been held, do not extend to dispositions in in- 
vitum, by operation of law. 'These decisions all however 
recognize the legality of such conditions, where the terms 
employed are such as to create them. [1 Eng. Cond. Ch. R. 
34; 4 Id. 484; Coop. Ch. Cases, 259.] If then the terms 
employed by the testator amount toa condition, that condi- 
tion is legal, and the facts bring the case within the terms of 
the principle recognized in 4 Eng. Cond. Ch. Rep. 467.] 
That the will does create a condition is obvious enough, 
when the intention of the testator, as gathered from the lan- 
guage employed is understood. William Robinson as trus- 
tee for his brother and family, has ample powers over the 
trust estate to hold it free and discharged from Eli’s debts, 
while the latter is merely to draw a subsistence from the pro- 
duce of itsemployment. Eli can neither sell, or enforce the 
sale of any part of it. [1 Bur. Rep. 38; 3 Lomax Dig. 119, $ 
4; 3 Edw. Ch. Rep. 68; 7 Ves. Rep. 391; 13 Id. 445.] 

The counsel here cited 3 Ves. Rep. 324; 1 Jac. & W. R. 
154; 1 Eden’s Rep. 435; 1 Eng. Cond. Ch. Rep. 34; 6 Id. 
72, 457, 464; 7 Id.317; 13 Id. 275; 15 Id. 430, 436, note ; 
16 Id. 378, 430; 9Paige’s Rep. 363, as expositions of the 
rule that a party shall not clog au estate conveyed by him 
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with a condition which defeats it; and contended that they 
were consistent with the idea that the will in this case con- 
tained an operative condition. 'They further insisted, that if 
it were necessary to give effect to the testator’s wishes, the 
estate which his son Eli derived under the will, would be 
considered at an end, whenever an attempt was made to di- 
vert it from the object of its creation. 

If it be held that there is no condition, we then insist that 
kK. T. R. has no estate under the will of his father that can be 
reached, either at law or in equity. The property in ques- 
tion is given to Wm. R. and his heirs, in trust, for the benefit 
of EH. T. &., with the express declaration that the same shall 
not be subject to the payment of any debt the latter may 
owe. Not only the property devised and bequeathed by the 
will are thus exempted, but so are the rents, profits, &c. 
The fulness of the power of the trustee has been already no- 
ticed; and this in connection with the other limitations upon 
the right of enjoyment of E. T. R., shows that the latter has 
no interest under his father’s will, which upon his insolven- 
cy would pass to an assignee ; nor could the property, or its 
profits, be reached by process of garnishment against the 
trustee ? 

The cases cited by the plaintiffs to prove that property can- 
not be settled so as to secure to a debtor its possession, or the 
enjoyment of its profits, will all be found to rest upon the 
policy of bankrupt or insolvent acts, which determine all in- 
terests, however minute, to be intended for the payment of 
debts ; and hold that a settlement in trust or otherwise, on a 
bankrupt, passes to his assignee. [1 Steph. N. P. 593, 598-9; 
Rev. Sta. of N. Y. 728, $$ 55, 57; 732, et post, $$ 81, 93; 
5 Paige’s Rep. 583; U. S. Bankr. Act of 1841; 18 Ves. R. 
429; 1 Cond. Eng. Ch. Rep. 34; 4 Id. 483; 6 Id. 469; 1 
Swans. Rep. 481, and note.] The statutes referred to tran- 
scend the unassisted powers of a court of chancery. Equity 
will not ordinarily control or determine the discretion of a 
trustee. ‘To induce its interference with property, at the suit 
of acreditor, it must have vested in the debtor, either legally 
or equitably, and have acquired a tangible shape. 'To show 
that the bankrupt acts go in advance of chancery in subject- 
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ing the bankrupt’s estate, they cited 2 Brock. 285; 6 Monr. 
Rep. 266; 8 Ala. Rep. 146; Sugden on Pow. 336; and in- 
sisted that our laws do not inhibit a parent from settling pro- 
perty, to be applied from time to time to the benefit of his 
child. But if a policy corresponding with that of the Eng- 
lish bankrupt law be acknowledged, the powers conferred 
upon the trustee, the studied effort of the testator to secure 
the property against the creditors of his son, would frustrate 
its operation. It is again repeated that the trustee holds sub - 
ject to acondition. [3 Swanst. Rep. 521.] 

It must be observed that the trust here created, is not for 
the debtor only, but it is for his family also ; that is, his wife 
and children. See 6 Hill’s N. Y. Rep. 642; 1 Roper on Leg. 
115; 5 Ves. Rep. 166: 13 Eng. Cond. Ch. Rep. 449; 15 
Eng. C. L. Rep. 177, and note, p. 187. The will makes a 
settlement for the benefit of all of them, and it cannot be ap- 
propriated to the payment of the debts of any one of them. 
Such a destination would defeat the intention of the testator, 
as most clearly expressed. [5 Munf. Rep. 86; 1 Leigh’s R. 
443 ; 41d. 550, 568.] 

The case of the Branch Bank at Montgomery v. Wilkins, 
is not in conflict with this view, and the point to which the 
cases are now cited from the Virginia and Kentucky Reports 
did not then arise. It merely decides that the husband and 
wife are one person inlaw, and an estate to both passes to 
the former—it does not hold, that when a joiné estate is cre- 
ated, that the entire interest shall belong to the husband ; or 
that the court will apportion’benefits which the testator in- 
tended and said should be jointly enjoyed. At the common 
law, the conveyance of an estate to husband and wife does 
not make them joint tenants, but gives to each the entirety, 
without the right in either to alienate ; and the survivor takes 
the whole. Where there is no separate interest in the hus- 
band, it is not competent for the court to subject it to the 
payment of his debts. [15 Eng. C. Ch. Rep. 81, 86, 87, and 
note.] These last citations most conclusively show, that a 
father may settle property in trust for his son, wife and chil- 
dren collectively, so as toexempt it from liability for his son’s 
debts. 

The argument upon this point having closed, Mr. Came- 
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BELL furnished the court with some additional citations and 
suggestions in writing, from which the following statement 
is condensed. In Kearsley v. Woodcock, 3 Hare’s R. 185, 
the principles on which the defendant’s counsel have endeav- 
ored to rest the validity of the devise in the case at bar, are 
clearly and fully maintained. It is there laid down as one of 
the turning points of the case, that while the separate inter- 
est ofa bankrupt in property is liable for his debts, yet if he 
has an interest to be enjoyed through a trustee, so interwov- 
en with that of other objects of the testator’s bounty, as not 
to be capable of separation, the interests of those objects are 
paramount to those of the assignee in bankruptcy. In Rip- 
pon v. Norton, 2 Beav. Rep. 63, the court separated the in- 
terest of the husband from that of the children ; but there the 
wife was dead, and the decision rested upon the circumstances 
ofthe case. Again, in Page v. Way, 3 Beav. Rep. 20, a set- 
tlement made by a husband, upon himself, his wife and chil- 
dren, by the interposition of a trustee, with liberal powers, 
was upheld against the assignee of the husband, upon his af- 
terwards becoming a bankrupt. Ifthese authorities are re- 
cognized, the provision made by the testator in the present 
case is valid, even if it were necessary to encounter the Eng- 
lish bankrupt and insolvent laws. 

The case of Lord v. Bunn, 2 Younge & Coll. Rep. 98, is 
well considered, and maintains the principle for which the 
defendants contend, viz: that the clause in the will invests 
the trustee with full power, and ample interest in the property 
in question, to exonerate and hold it free from Eli T. R. and 
his old engagements. Ashurst v. Given, 5 W. § Sergt. Rep. 
323, cited from Am. L. Mag. April, 1844, determines, that a 
father may settle property on his son, and provide for its ex- 
emption from the demands of a class of creditors. 

It is admitted, when there is a right in the thing vested in 
the beneficiary, over which the trustee has no control, the 
former may alien, and his creditors may appropriate and ap- 
ply that right to the payment of their debts. The cases which 
the complainants counsel have cited, rest upon the prineiple, 
that the bankrupt may call for the appropriation of the pro- 
perty to his individual use—he has a power of appointment 
—and the bankrupt act seizes the estate, as well as powers of 
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a bankrupt, and applies it to the use of his creditors. Es- 
tates will be applied in chancery, but not powers, or possi- 
bilities. 

The counsel for the defendant, in respect to the discharge 
of Eli T. R. under the bankrupt act of 1841, contended that 
it satisfied the plaintiff ’s judgment quite as effectually as if it 
had been paid off with money ; and a court of chancery will 
not consider it in full force, merely for the purpose of direct- 
ing its satisfaction. [McDougald v. Reid, 5 Ala. Rep. 810.] 
Although the plaintiff in the argument suggested that the de- 
cree was fraudulent, the pleadings did not assail its validity 
for that cause, and of course the suggestion could have no in- 
fluence. 

If it is proposed to controvert the effect of the discharge in 
bankruptcy, or subject the estate which was the bankrupt’s 
to the payment of his debts, the assignee should have been 
made a party to the cause, or it should have been shown by 
proper averments that it was unnecessary ; as that the as- 
signee was chargeable with collusion, gc. [Story’s Eq. PI. 
§ 516, 726; Calvert on Part. 199; 1 Ves. & B. Rep. 545; 
9 Ves. Rep. 77 ; 11 Eng. Cond. Ch. Rep. 306; 1 Smith’s Ch. 
Prac. 514. ] 

No execution was issued upon the plaintiff ’s judgment af- 
ter the death of the testator; a fi. fa. previously issued did 
not operate a lien upon subsequent acquisitions of the defend- 
ant in the judgment; and as for the land, his title at most 
would be equitable, upon which no lien attached. Whatever 
estate then, Eli T.. R. had under his father’s will, if liable to 
creditors, passed to the assignee. 

The Judges delivered their opinions seriatim. 








COLLIER, C. J.—This cause is not only important to the 
parties themselves, but it involves principles of great public 
interest. It may be regarded as almost res integra in our 
adjucations, and therefore before undertaking to employ our 
own reasoning, or to express the conclusions of our judgment, 
we propose briefly to consider some of the decisions that may 
have been made in analagous cases elsewhere. ‘The ques- 
tion is, did the defendant in the judgment at law acquire such 
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an interest in the property settled by his father’s will, as 
makes it subject to the payment of his debts. 

In Brandon v. Robinson, 18 Ves. Rep. 429, the Lord Chan- 
cellor said that property may be given to a man until he shall 
become bankrupt; but a disposition to a man until he shall 
become bankrupt, and after his bankruptcy, over, is quite 
different from an attempt to give to him for his life, with a 
a proviso that he shall not sell oralienit. If the condition is 
expressed so as to amount to a limitation, neither the man 
nor his assignees can have it beyond the period limited; but 
while it is his property, it must be subject to the incidents of 
property ; and therefore to debts: Further, where property 
is devised to trustees to be sold, and the produce to be paid 
from time to time into the proper hands of a man, or on his 
proper order or receipt subscribed with his own hand, that it 
should not be granutable or assignable by way of anticipation 
of any unreceived payment; on his decease the principal to 
be paid to such persons as in course of administration would 
become entitled to his personal estate. Jt was held, 
that if a personal receipt was a necessary act, and the cestui 
que trust would not give it, yet a court of equity would sub- 
ject such unreceived arrears to the payment of his debts. The 
court also said, that to prevent such an interest from passing 
under a commission of bankruptcy against the beneficiary it 
should be given to some one else. See also, 3 Ves. jr. Rep. 
149; 2 Russ. & M. Rep. 197. 

So where the testator gave his real and personal estate to 
trustees in trust to pay an annuity of £500, to his son Jchn 
for life, “for his personal maintenance and support during the 
whole term of his natural life, and shall not, nor shall any 
part thereof,” &c. “‘be subject or liable to the debts, engage- 
ments, charges, or incumbrances of him, my said son ;’” but 
the same shall, from time to time, when due and payable, ‘“ be 
paid over into the proper hands of him, my said son, only,” 
and his receipt, and that of no one else, shall be a good and 
sufficient discharge to the trustees. The beneficiary having 
become a bankrupt, the question was, whether the atinuity 
passed to the assignees by the assignment of the commission- 
ers. The Vice Chancellor decided, that “the testator might 
if he had thought fit, have made the annuity determinable 
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by the bankruptcy of his son, but the policy of the law does 
not permit property to be so limited, that it shall continue in 
the enjoyment of the bankrupt, notwithstanding his bank- 
ruptcy ; consequently, the assignee was adjudged to be enti- 
tled to the annuity. [Graves v. Dolphin, 1 Sim. Rep. 66; 
see also, 2 Iredell’s Eq. Rep. 181.] 

In Piercy v. Roberts, 1 Mylne & K. Rep. 4, it appears that 
property was bequeathed to trustees to be paid to a son in 
such sums, time, §c. as they might think proper; if the son 
died before all the residue of the legacy was paid or applied, 
the residue was provided for: Held, upon: the son’s taking 
the benefit of the insolvent debtors’ act, the assignee of his 
estate was entitled to the balance unpaid, with interest. But 
where the testator bequeathed certain stocks to his executors, 
upon trust, to pay the dividends to his nephew, “ for the sole 
purposes of the maintenance and support of himself and fam- 
ily,” with an inhibition of “the power to charge, assign, an- 
ticipate or encumber them,” with the declaration that if he 
should attempt to do so, or the dividends, by bankruptcy, or 
otherwise, should be assigned &c. to any other person, §*c. 
for any other purpose than the trust, then his interest should 
cease, and the stock be held for the benefit of his children. 
[Yarnold v. Morehouse, 1 Russ. & M. Rep. 364.] 

In Hallett v. Thompson, et al. 5 Paige’s Rep. 583, the 
will provided that neither the legacy or interest thereon should 
be liable to the legatee’s debts, but authorized him to require 
the payment of the legacy to himself. The chancellor decid- 
ed that this power was so beneficial, it would pass to his as- 
signee under the insolvent debtors’ act of New York: F'ur- 
ther, that a creditor’s bill would reach and subject the fund 
to the legatee’s debts. It was admitted that a trust might be 
created of personal property, and the income applied to the 
use of the cestui que trust, and the trust estate placed beyond 
the reach of creditors. But thus to protect trust property, it 
must be unalienable during the beneficiarie’s life, or so long 
as the trust continues. 

Lewen, in his Treatise upon Trusts and Trustees, says, 
if a person for whose benefit property is settled upon trust, 
takes a vested interest, the time and mode of its enjoyment 
is immaterial. The entire interest may be disposed of by 
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him, or may become vested in his assignees on his, bankrupt- 
cy, or insolvency—pp. 138-9, 140. 

A bequest to trustees to be paid to the father, to enable him 
to maintain a child, it has been adjudged does not confer an 
interest upon the former, and an assignment for the benefit of 
his creditors passes no interest to his assigness. [Wetherell 
v. Wilson, 15 Cond. Eng. Ch. Rep. 81.] Soa bequest bya 
testator to his wife of his residuary personal estate, to the in- 
tent that she might dispose of the same to the benefit of her- 
self and their children, in such manner as she might deem 
most advantageous, does not vest in the wife an absolute in- 
terest. Equity will not deprive the widow of the honest ex- 
ercise of the discretion which the testator has vested in her, 
or refuse its assistance to inquire into, or to sanction any rea- 
sonable arrangement which she may desire to make. [Raikes 
v. Ward, 1 Hare’s Rep. 445.] 

In Hughes v. Pledge and others, 1 Leigh’s Rep. 443, by a 
marriage settlement, slaves were settled to the use of hus- 
band and wife during their joint lives—to the wife if she sur- 
vive—if she die before the husband, then to whom she shall 
appoint—in default of such appointment, to the husband for 
life, and after to the offspring of her marriage, to the intent 
that the property shall not be subject to the disposal, debts, 
contracts, or engagements of the husband: Held, that dur- 
ing the wife’s life, the husband could not dispose of the pro- 
perty, nor was it subject to the payment of his debts. See 
also, 5 Munf. Rep. 86. 

Although it has been said, that the right to alienate a free- 
hold estate cannot be restricted, when there is no gift or dis- 
position over in the event of alienation, yet it has been held, 
“that in a will any condition or modification may be annex- 
ed which docs not offend against a rule of Jaw, and it is im- 
material by what form of words the intention is executed ; 
whether by a devise until the devisee shall have encumbered 
it, or by a proviso by a limitation over upon such an event. 
Each mode is equally valid and of the same effect.” Further, 
although the courts look with a jealous eye on restraints upon 
alienation, yet it is now clear, that he who gives may annex 
such conditions to the gift. [Wilkinson v. Wilkinson, 3 Swan. 
R. 522; see also, | Swanst. R. 481, note.] Where property 
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given to a married woman, to her sole and separate use, 
alienation may be prohibited in respect to the property set- 
tled, without annexing any limitation over to operate by way 
of defeasance of the first estate ; but this is supposed to rest 
upon reasoning inapplicable to restraints upon alienation in or- 
dinary cases. [Woodmeston v. Walker, 2 Russ. & M. Rep. 
197; see further, 11 Ves. Rep. 221; 7 Dana’s Rep. 438 to 
AAL.J 

The word “family,” when used in a will, may be enlarg- 
ed or restricted according to the context. Ifa legacy be giv- 
en to, or for the benefit of A’s family, the word “ family,” 
may be so explained by the context of the will, as to be con- 
strued to mean the children of A, to the exclusion of his fa- 
ther. [Barnes v. Patch, 8 Ves. Rep. 604-7.) So where 
power was given by will to appoint for the benefit of a mar- 
ried woman and her family, unless controlled or influenced 
by some other clause or expression, it will not include the 
husband. [McLerath v. Bacon, 5 Ves. Rep. 159; see also, 17 
Ves. Rep. 263; 9 Id. 319; 1 Roperon Leg. 115 to 119; 15 
Cond. Eng. Ch. Rep. 177.] 

The law extends great indulgence to wills. It does not 
permit the intention of the testator as to the disposition of 
his property by will to be defeated, where such intention can 
be ascertained upon a careful examination of the whole will, 
and is not inconsistent with the rules of law. Although 
technical language may not have been used, or even words 
been misapplied, if the intent is discoverable, this is suflicient; 
and even if the will is illegal and void in some of its provis- 
ions, it shall be sustained so far as it is consistent with law, 
unless the different parts are so dependent on each other that 
they cannot be separated. Further, where there are clauses 
that cannot be reconciled, the rule is, to give effect to the 
last clause, as the final determination of the testator; unless 
the intention of the testator, as apparent from other parts of 
the will, requires a different construction. Full effect should 
be given to the particular intent of the testator, but it will be 
controlled by the general intent if they come in conflict. 
[Parks v. Parks, 9 Paige’s Rep. 107; sce also, Id. 521; 8 
Porter’s Rep. 197, 380.] 

In the case at bar, the testator devised and bequeathed un- 
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to his son William, several tracts of land and slavesy in trust 
for the benefit of his son Eli, and provides that the same and 
the rents and hires thereof, shall not be subject to the 
payment of any debts that the latter may owe; but shall be 
held ror the use and benefit of Eli and his family, during the 
life of Eli, and after his death to the use of such persons to 
whom he may devise and bequeath by his will; should Eli 
make no will then to his “ heirs at law.” 

In respect to the residue of the testator’s property, not spe- 
cifically designated, he directs that it shall be divided amongst 
his children ; the portion that may be assigned to his son Eli, 
shall be taken and held subject to the conditions, uses and 
reservations expressed in regard to the property specifically 
devised and bequeathed ; and for the purpose of securing the 
property accordingly, Wm. is again named as a trustee, with 
full power and authority over this property, and ample inter- 
est in the same to hold it free from the debts that Eli may 
have contracted. The trustee, in conjunction with Eli and 
Tod, may dispose of any portion of their respective parts of 
the trust estate, ‘when they shall think it best for their in- 





terest.” 

It is not necessary to consider the effect of the codicil, for 
it is a mere reiteration of the trust, so far as it respects the 
property sought to be subjected by the complainants. 

Here is no trust for Eli, exclusively. True, in the first 
clause quoted, it is declared that the trustee shall hold in 
trust for the testator’s son, Eli, but in the succeeding sen- 
tence it is provided that the trust estate, or its produce, shall 
not be subject to the payment of any debt “he may owe ;” 
“but the same shall be held for the use and benefit of Eli, 
and his family, during his life.” This is a clear indication 
that the son was not intended by the testator as the sole ob- 
ject of his concern and bounty, but those who claimed the 
first regard of the son, and looked to him as one who was to 
supply their wants were not forgotten. If, in declaring the 
trusts, there is such a conflict in different parts of the will as 
could not be reconciled by the apparent intent, then upen a 
rule of construction already noticed, the latest declaration 
will control; and this we have seen makes the son and his 
family the beneficiaries. 

91 
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The term “ family,” it has been already shown, is a word 
of more or less extensive import, according as the context of 
the will may indicate. Here it is not to be understood in its 
more enlarged sense, as synonymous with “ kindred,” or “ re- 
lations ;” nor can it comprehend brothers and sisters, for these 
are all provided for by the will. It must then be taken to 
mean in this instance, the wife and children of the testator’s 
son Eli; for it is shown by the proof that he is both a hus- 
band and father. 

Eli has the power of disposing of the land, and other pro- 
perty settled by the will of his father, by devising and be- 
queathing the use of the same to such persons as he may think 
proper ; but should he die intestate in respect to the trust es- 
tate, then it shall descend to his heirs. It is perfectly clear 
that the right of the family to the use and benefit of the pro- 
perty, and its income cannot be defeated during the life of 
Eli; nor is it obligatory upon him to change its destination 
after his death. 'The authority to direct the use to other per- 
sons, is a mere naked power, of which he may forego the ex- 
ercise, and in regard to which he cannot be controlled by any 
tribunal. This conclusion is clearly indicated, by the failure 
of Eli to appoint beneficiaries of the trust, being distinctly 
provided for, and the direction of the testator himself who 
should succeed in such case, to its enjoyment. 

There can be no question but the testator intended so to 
secure the property in question, that it should not be subject to 
the debts which Eli had previously contracted. ‘'T'o that end 
he invested the trustee with full power and authority over it, 
and gave him ample interest inthe same. This intention, 
we think cannot be carried out, if it should he held that Eli 
has such a vested interest as is liable to the payment of his 
debts, merely because, in the event of his bankruptcy, or the 
seizure of the property under legal process, it was not pro- 
vided that, that interest should determine, and vest in some 
one else. Whether Eli has a vested interest we will not 
now stop to inquire. 

If Eli had the power during life to dispose of the trust es- 
tate, by an act or instrument to take effect previous to his 
death, and thus place himself in possession of its equivalent, 
perhaps some of the cases cited would furnish authority for 
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maintaining that he had an interest which equity would 
subject to the payment of his debts. But he has no such 
power. In conjunction with the trustee, “when they 
shall think it best for their interest,’ the trustee and Eli 
were authorized to dispose of any part of the trust estate. In 
disposing of the property under this clause, the interest of Eli 
and the trustee were not alone to be consulted, but regard 
was to be had to the purpose and object of the trust, and the 
interest of .all the beneficiaries. This is indicated by the 
context, and of course determines the testator’s meaning. 

In this view of the case, no question arises as to the right 
of the donor, or settlor of property, to restrict the right of 
alienation; for we do not understand it to be controverted 
that property may not be given by will in trust for a man 
and his family, or the family of a particular individual. 

Having attained the conclusion that the testator’s inten- 
tion in respect to his son’s family, is consistent with law and 
must therefore be executed, the questions arise whether Eli has 
an interest separate from his family, which can be subjected to 
the payment of his debts; and if he has a distinct interest, 
can it be appropriated by a decree in this suit ? 

Although Eli is authorized to make a will, so as to di- 
rect who shall succeed to the trust estate after his death, yet 
there is no legal obligation upon him to execute the power ; 
nor can its performance be coerced. And if it were possible for 
any court to enforce it, no tribunal could trammel his discre- 
tion in designating devisees as legatees ; consequently no in- 
ference can be made from this power, favorable to the com- 
plainants. 

It is clear that Eli has no interest in the trust property sep- 
arate from his family, which could be devoted to the payment 
of his debts, by means of a creditor’s bill or otherwise; and 
we cannot very well conceive how any part of the income 
can be diverted from the destination given to it by the testa- 
tor. The settlement is for the benefit of the son and his 
family, during the life of the former, with the power to dispose 
of it by will; and if the son makes no will, then to his heirs. 
True, the beneficiaries are entitled to a maintenance from the 
trust property, but not to diminish it, or prevent its accumu- 
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lation, by appropriating the income to the payment of debts 
having no connection with the maintenance of either of them, 
or debts previously contracted by the son. The testamenta- 
ry appointees of the son, if any, and if there are none, his heirs 
are entitled to receive the estate with its increase. Besides, 
it may be asked, if the beneficiaries have not an equal inter- 
est in all and every part of the property, so.as to insure an 
ample competency under all circumstances; and can the in- 
come, beyond what is necessary for the current expenses of 
the family, be applied to the pre-existing debts of the son, 
without impairing their rights? Does not the ample powers 
of the trustee prevent the right of property from vesting in 
the son? ‘The cases cited from Leigh’s and Munfords re- 
ports, if sustainable, we think, furnish an affirmative response 
to these questions ; and the citations which follow are entire- 
ly favorable to our reasoning on this point. 

Rippon v. Norton, 2 Beav. Rep. 63, is distinguishable from 
the case at bar. There property was settled by a father on 
his son, to enjoy the profits, &c. until he should take the ben- 
efit of the insolvent act, &c., and then the trustees, during the 
son’s life, were to apply such parts of the profits and ),roduce 
as would have been payable, or belonged to him in such man- 
ner and to such persons, for the board, lodging and subsis- 
tence of himself and his family, as they (the trustees) should 
think proper ; and after the decease of the son, upon trust for 
such persons as he should appoint, and in default, and until 
such appointment, in trust for the children. The bill was 
filed by the three children of the son, who were infants, pray- 
ing the establishment of the deed, that the rights of the par- 
ties under it might be ascertained, &c. The master of the 
rolls sustained the right of the complainants, under the desig- 
nation of “family,” and their mother being dead, adjudged that 
they were entitled to three-fourths of the profits which might 
accrue during their father’s life, and that the residue of the 
profits for tha same period should go to the assignees of the 
son. Here it will be observed, that the power of appoint- 
ment vested inthe son, did not give him such an interest in 
the trust estate, or its income, as subjected it to his debts. But 
his share of the income, which, upon his insolvency, was to 
be appropriated for board, lodging, and subsistence, was sus- 
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ceptible of ascertainment and severance, by proportioning it 
to the number to be provided for. This the court seems 
equitably to have arranged. 

The case of Page v. Way, 3 Beav. Rep. 20, may also be 
distinguished from that now before us. There, by a settle- 
ment made on marriage, the husband conveyed a part of his 
freehold and personal estate to trustees, to receive the rents 
and profits, and pay and apply the same for the maintenance 
and support of the husband, his wife and children, if any; 
or if the trustees thought proper, they were authorized to 
permit the rents, §c., to be received by the husband during 
his life ; and after his death to apply the same towards the 
maintenance of the wife and children, if any, or if the trus- 
tees thought proper, to pay them to the wife for life, with- 
out power of anticipation, with remainder to the children, and 
in default, to the husband absolutely. The assignees of the 
husband, upon his becoming a bankrupt, insisted upon aright 
to the entire income of the property ; but the master of the 
rolls held, that although the trustees could, in their discre- 
tion, have given the husband the whole income, yet it was 
their duty to see that the wife and children were maintain- 
ed; hence it was, that this charge was required to be first 
borne by the income, before any part of it could be devoted 
to the husband’s creditors. Kearsley v. Woodcock, 3 Hare’s 
Rep. 185, is strikingly analagous to the foregoing in its facts, 
and the court rendered a similar decree. 

The distinction between the two cases last cited, and the 
one at bar, is this; there the income was charged with the 
support and maintenance of the husband, his wife and chil- 
dren ; and the wife and children being provided for, the hus- 
band’s creditors might claim the residue; but here the trust 
goes beyond this, and gives the use and benefit of the estate, 
with its rents and profits, to the son, his wife and children, 
for life. ‘Thus giving them, as we have seen, an inseparable 
interest in all, and every part, so that there can be no seve- 
rance, at least in favor of the pre-existing creditors of the son. 
See also, 2 Younge & Coll. Rep. 98. 

The view we have taken of the rights of Eli T. R. as a 
member of his own family, are not in my judgment at all 
weakened by any thing said in Twopeny v. Peyton, 10 Sim, 
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Rep. 487, and Godden v. Crowhurst, Id. 642. In the former, 
"the testatrix bequeathed the residue of her estate, which was 
not specifically disposed of, in trust for her nephew for life. 
By a codicil, after reciting that her nephew had become a 
bankrupt and insane, she directed the trustees to apply dur- 
ing his life, the whole or such part of the interest of the fund, 
at such times, in such proportions, and in such manner, for 
the maintenance and support of her nephew, and for no other 
purpose whatsoever, as they in their discretion should think 
most expedient. The Vice Chancellor held, that the as- 
signees of the nephew were not entitled to any part of the 
provision made for him ; that the trust was created for the 
“ special purpose of supporting and maintaining the nephew.” 
It was said that “it would be impossible for the executors 
to apply the income of the trust fund for the benefit of the 
nephew generally, or for any purpose beneficial to him, 
which is not comprehended under the terms maintenance and 
support. Besides, the executors are not directed to apply the 
whole of the income of the maintenance and support of the 
nephew, but only such a proportion of it, as they in their dis- 
cretion, should think expedient. 

In the latter case, the testator bequeathed his residuary es- 
tate to trustees; and after making a provision out of it for 
the benefit of his son for life, and after his son’s death, for 
his wife and children, directed, that if his son should assign 
or charge the interest to which he was entitled for life, or at- 
tempt, or agree to do or commit any act whereby the same 
or any part thereof, might, if the absolute property thereof 
was vested in him be forfeited to, or become vested in any 
person or persons, then the trustees should pay and apply the 
said interest for the maintenance and support of his son, and 
any wife and child or children he might have, and for the 
education of such issue as the trustees should in their discre- 
tion think fit. Some years after the testator’s death, the son 
became bankrupt. The Vice Chancellor was of opinion that 
the trust for the benefit of the son, his wife and children, 
was valid, and that the assignees were not entitled to any 
part of the provision. In that case it was contended at the 
bar, that if the assignees were not entitled to the entire share 
of interest, dividends, &c., it was impossible to hold that they 
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are not entitled to any thing ; as the son is one of the objects 
of the provision, and no discretion is given to the trustees to 
apply his moiety of the interest, §*c. ‘for the maintenance 
and support of him, or of his wife, or of his children.” On 
the other side it was contended, that the clause could not be 
so construed as to vest the son’s moiety in his assignees, when 
it was clearly intended to prevent that result. The cases in 
which the property of a bankrupt had been held to be inef- 
fectually protected from the effects of his bankruptcy, were 
those in which the property was given for the general benefit 
of the party ; but in that case the trustees were directed to ap- 
ply the son’s share of the interest, &c. of the trust fund, “for 
the maintenance and support of him and any wife or children he 
may have, and for the education of such issue, or any of them, 
as the trustees in their discretion may think proper.” ‘The 
question was significantly asked, ‘“‘ How isthe court to limit 
the discretion given to the trustee?” It was further said by 
the Vice Chancellor, that there was nothing to invalidate 
such a gift—“ it did not follow that any thing was of neces- 
sity to be paid; but the property was to be applied ; and there 
might have been a maintenance of the son, and of the wife, 
and of the children, without their receiving any money at all. 
For instance, the trustees might take a house for their lodg- 
ing, and they might give directions to tradesmen to supply 
the son, and wife, and the children with all that was necesa- 
ry for maintenance ; and therefore my opinion is, that I am 
not at liberty to take this asa mere gift for the benefit of the 
son simply; but it is a gift for his benefit, in the shape of 
maintenance and support, of himself jointly with his wife and 
children. And in this view the whole of the accumulated fund 
was considered applicable ‘“ for the maintenance and support 
of the son, the wife, and the children, collectively.” I have 
said that these cases do not conflict with any opinion express- 
ed by me in the present case. T'wopenny v. Peyton indi- 
cates in terms more special and precise, the intention of the 
testator, than does the will we are now called on to consider ; 
but the language in the case at bar, when tested by the es- 
tablished rules of interpretation is not less significant. In my 
judgment it most satisfactorily shows, that it was never in- 
tended by the father that the property, or @he income deriva- 














728 ALABAMA. 
a -Rugely & Harrison v. Robinson, et al. 
ble from its use or employment should ever vest in the 
son. The idea that any portion of it should be liable to 
his debts, we have seen, is explicitly repudiated. The 
general intent was to provide food and clothing for the 
son and his wife, and for the maintenance of their chil- 
dren, including education and incidental charges, and to 
secure the property with its accumulations to the testa- 
mentary appointees of the former; and if no appointment 
was made, then to the persons entitled under the provisions 
of the will. Ifthe terms employed by the testator, or any 
particular intent indicated by the will, is adverse to this gen- 
eral purpose, they should, if possible, be made to conform 
to it. 

Godden v. Crowhurst bears a still more striking analogy to 
the case we are considering. Here, as there, the trustee 
need not have paid any money to the son, but himself and 
family may be supported by the purchase of food and cloth- 
ing by the trustee, or under his direction. Here, as there, is 
no gift for the benefit of the son simply, but the property re- 
mains in the hands of the trustee, until the death of the son, 
or until it is disposed of as the will directs, and so much of 
the income as may be proper for the ‘“ maintenance and sup- 
port of the son, the wife, and the children collectively.” 

As this case is one of first impression with us, I will take 
leave to add another authority to the numerous citations al- 
ready made. A testator devised to his son an estate, in trust, 
for the following purposes: “that he shall possess, occupy 
and manage the same, and conduct and carry on the business 
there, and to trade, deal, barter, buy and sell in and for all 
things that pertain to the said estate and its business, or its 
products, during his natural life ; and out of the profits there- 
of to make such investments or purchase of other property, 
real or personal, for the same uses, purposes and trusts, to- 
wit: for the use of such child or children as the said son 
shall have at the time of his death; and if he shall die 
without issue, then for the use of such person or persons as 
shall be his heir or heirs at law at the time: giving to the 
devisee the power to sell the estate, and out of the proceeds 
thereof to make such other investments, real or personal, or 
to commence, corfduct and carry on such other business for 
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the benefit of the cestuis que trust as he may deem most advan- 
tageous; subjecting the estate devised, or its proceeds or invest- 
ments tosuch debts only as shall be contracted in the execution 
of the trust. And in consideration that the son shall and will 
undertake and continue to execute personally and perform the 
trusts committed to him, he shall be allowed a reasonable 
support out of the trust fund for his personal services renders 
ed.” The testator then declared his purpose in creating the 
trust, to be, that the creditors of the son may not deprive 
him of that bounty, which he thus appropriates for his main- 
tenance: Held, that the estate was not subject to execution 
for the debts of the son contracted previously to the devise. 
[Ashurst v. Given, 5 Watts §*Sergt. Rep. 323.] Ihave not 
this volume of Reports before me, bnt cite from 3 Am. L, 
Mag. 184, 185—a work usually so accurate as not to allow us 
to doubt the correctness of the note. [Seealso, 7 Watts’ R. 
547.] In Pennsylvania there is no court that administers 
justice according to the usual forms of chancery procedings ; 
but the courts of law admeasure right to parties with a com- 
prehensive regard to equity, and upon the same enlarged and 
liberal principles which that forum acknowledges. {[t must 
therefore be observed that the case cited, not only lays down 
what is supposed to be the legal, but the equitable rule also, 
and if the syllabus of it from which I quoted, is correct, it is 
a direct authoriry in favor of the view I have taken. 

That a “beneficial” interest in property or its produce, 
whether the legal estate be vested in a trustee or not, may be 
charged with the payment of the debts of the proprietor, as a 
general proposition, isa legal truism, which I have not coms 
bated either directly or indirectly. I have maintained that in 
the present case the son has no interest distinct from his fa- 
mily, that they are entitled collectively to the testator’s boun- 
ty, that no part of the estate could be separated from the re- 
sidue, and set apart for his exclusive enjoyment, or devoted 
by creditors to the payment of debts without a most palpable 
violation of the testator’s intention. In the construction of 
wills, I have shown that the greatest deference is paid té the 
intention, and a solicitude manifested to discover it. I have 
further said, that the purpose of the testator stood out in bold 
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relief, and that it should and could be carried out consistent- 
ly with law; that todo this, it was allowable to transpose 
words, to interpret them in a sense not strictly etymological, 
and to supply obvious omissions. 

That the will might operate in all its parts, it has been 
supposed it required no unwarrantable interpretation of terms 
to limit the interest of the son in the property, or its increase 
toa mere maintenance. The latitude of expression indulged 
by the testator would tolerate this, and to uphold the bequests 
the intention most clearly authorises it. It never was sup- 
posed that atty portion of the property, or its income, would 
be taken from the general mass,,so as to diminish it in value; 
but if it yielded more than an adequate support for the fami- 
ly; the trustee should hold the accumulations under the trusts 
of the will. Icannot doubt the soundness of the view I have 
taken—in my apprehension it has its foundation upon un- 
questioned and unquestionable legal principles ; best accords 
with the rights of mewm and tuwm, and is supported by the 
purest morals. With all deference it seems to me that the 
Opposite conclusion is dictated by an undue sensibility to the 
rights of creditors. 

Policy demands that the law should not require the ut- 
most exactness in expressing the intentions of a testator, as 
wills are most usually prepared in ertremis, and in the absence 
of professional skill; and hence it has been always consider- 
ed that where the intent was clear, the construction of the 
language employed should be subservient to it. It stimulates 
to industry, when we reflect that the earnings of toil and self- 
denial can be devoted to the cherished objects of our hope 
and affection. After these earnings can no longer be enjoy- 
ed by us, and in anticipation of death, the grave is frequently 
rendered less cheerless, by the recollection that we have 
placed these objects above the cravings of relentless want, or 
the heartlessness of wordly charity. 

There is nothing in the record to indicate that the testator 
and all who are provided for by his will, were not influenced 
by the purest motives, or that either of them contemplated 
any thing that it was not only competent, but perhaps a mo- 
ral duty of the testator to do. I cannot therefore lend my 
sanction to arule of construction which I regard as unwar- 
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rantably strict, merely to assist creditors whose debts were con- 
tracted before the will was made. 

The conclusions expressed, relieves me from considering 
the questions which have been raised upon the bankruptcy 
of E. T. R. Conceding that his discharge is inoperative as 
against the complainant, and it still follows that his right to 
the trust estate, and its income, is not such as his creditors 
can have applied to their debts ; at least such as he had con- 
tracted when the will took effect. Without extending this 
opinion by the consideration of points that cannot influence 
the result to which it tends, [have but to add as my conclu- 
sion, that the decree of the chancellor should be affirmed. 


ORMOND, J.—The bequest in this case is, “‘to my son, 
William Robinson, in trust for the benefit of my son Eli T. 
Robinson, but that the same shall not be subject to the pay- 
ment of any debt he may owe, nor shall the rents and profits 
of the land, or the hire of the slaves, be applied for the same 
object, but the same shall be for the use and benefit of the said 
Eli T. Robinton, and his family, for and during the term of 
his natural life.” 

There can be no doubt of the intention of the testator in 
this bequest. It is clear that he intended his son Eli, and 
family, should enjoy the property, and that it should be for 
their exclusive use, and benefit, and should not in any event, 
be liable to the payment of the debts of Eli, and the only 
question is, whether it is such a bequest as the law will give 
effect to? 

I understand the law to be, that no one can have a legal, 
or equitable right to property, which is not subject to the pay- 
ment of his debts, either at law or by a proceeding in equity, 
according to the nature of the ease. The terms, “use and 
benefit,” is as precise a designation as can be conceived, to 
give the entire beneficial interest in property. The benefi- 
ciary would have the uncontrolled dominion over the product 
of the estate, to all intents, and for all purposes, as much so 
as if he had been invested with the legal title, as well as, with 
the beneficial interest. Such an interest could be sold, and 
the use or beneficial interest transferred to another ; it results 
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necessarily that it could be subjected to the payment of the 
debts of the beneficiary. 

If then, this bequest were to Eli alone, it cannot ad- 
mit of doubt, that it could be subjected to the payment of 
his debts, and by anact of bankruptcy would pass to his as- 
signee. It is, however, not for his use and benefit alone, but 
for the use and benefit of himself, and his family. It was 
clearly the intention of the testator, that the “family,” by 
which I understand the wife and children of Eli, should have 
a joint use in the estate with him. It was clearly competent 
for the testator to make such a provision for the family of the 
son, and it is the duty of the court to effectuate this inten- 
tion, if itcan be done without doing violence to any rule of 
law. 

This question has frequently arisen in England, under their 
bankrupt and insolvent laws, and [apprehend these decisions 
are exactly in point in this State, where choses in action, as 
well as land, and every conceivable vested interest, legal or 
equitable, is made subject to the payment of debts. The 
question generally arises, upon the attempt to provide a fund 
for life, for a person, in the event of his becoming insolvent, 
or abankrupt, by declaring that in such event, the property 
shall vest in trustees, who shall in their discretion apply the 
fund to the maintenance of the bankrupt, or to his mainte- 
nance jointly with his family. The uniform current of de- 
cision has been, that this is a fraud upon the bankrupt or in- 
solvent law, and although the testator might provide, that 
incase of an attempt by the legatee to alienate the fund, or 
estate, or of his committing an act of bankruptcy, the estate, 
or fund, should then go to another, he cannot give him the 
benefit of it, by placing it in the hands of trustees for his 
use. 

In Green v. Spicer, 1 Russ & M. 395, the testator gave to 
trustees certain real estate, to receive the rents, profits and is- 
sues, upon trust to apply the same, for the board, lodging, 
maintenance, support and benefit of my son Robert Pinning, 
at such times, and in such manner as they shall think proper, 
for and during the term of his natural life—it being my wish 
that the application of the rents and profits, for the benefit of 
my said son, may be at the entire discretion of the said John 
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Spicer, and Daniel Robertson, and that my said son shall not 
have power to sell, or mortgage, or in any way anticipate, 
the rents, &c. nnder this my will.” ‘The son took the *bene- 
fit of the act for the relief of insolvent debtors, and the bill 
was filed by the assignee, on behalf of the creditors for the 
fund. The master of the rolls held, that the interest of the 
son passed to the assignees: ‘That the son “took a vested 
life estate, of which the trustees cannot deprive him by any ex- 
ercise of their discretion ; they are bound to supply the rents, 
issues, and profits, for the benefit of Robert Pinning, and 
their discretion applies only to the manner of the applica- 
tion.” 

The case of Piercy v. Roberts, 1 M. § K. 4, was of the 
same description. ‘There an effort was made by a testator, 
to prevent the estate from going to creditors, by giving it to 
the executors, “upon trust to pay the same to his son, in 
such smaller or larger portions, at such time or times, and in 
sucn way or manner, as they should in their judgment and 
discretion think best.” It would seem that if it was possible, 
by any form of words, and by the most unlimited discretion 
over the subject, in the trustee, to secure the fund against 
creditors, it would have been effected in this instance; but 
the court held, “that the insulvent being the only person 
substantially entitled to the legacy, the attempt to continue 
him in the enjoyment of it, netwithstanding his insolvency, 
isin fraud of the law. ‘The discretion of the executors is 
determined by the insolvency, and the property passed by the 
assignment.” 

To the same effect is Snowden v. Dalls, 6 Simons, 524, and 
many other previous and subsequent cases, for which see the 
cases cited on the brief. 

So far the law is clearly settled, when the insolvent is the 
sole beneficiary, and as before stated, it could admit of no 
controversy here, that this property could be subjected to 
the payment of the debts of Eli, if it was for his sole benefit 
—a different question is presented, when he is to enjoy the 
use or benefit of the trust property, jointly with others. *As 
[ understand the decisions of the English chancery on this 
subject, they are, that if a fund is given to trustees for the 
maintenance and support of the debtor, and his family, if it is 
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capable of severance, the portion which the husband will be 
entitled to, may be subjected by his creditors to the payment 
of his debts. 

In the very recent case of Kearsley v. Woodcock, 3 Beav. 
185, decided in July, 1843, a fund was provided in trust for 
A, with a declaration that if A should assign, charge, or oth- 
erwise dispose of the fund, or attempt to do so, his interest 
should cease and determine, ‘and the trustees should thence- 
forward stand possessed of the fund, in trust to pay, apply, 
and dispose of the annual produce thereof for the support and 
maintenance of A, and of his wife, and family, or otherwise 
for his and their benefit, in such manner as the trustees shall 
think proper,” &c. A,became a bankrupt, and the assignees 
filed their bill, to have the benefit of the fund. The Vice 
Chancellor held, “that it was not of necessity that any part of 
the trust fund, under such a gift as the present, must be ap- 
plicable for the separate benefit of the husband, or father, 
who has become bankrupt. The whole property might not 
be more than sufficient for the support and maintenance of 
the wife and children, and the benefit which the bankrupt 
derived from the property might not be capable of severance 
—it might be of such a kind, that no definite portion of the 
principal, or income, could in respect thereof, be divested from 
its application for the benefit of the other members of the 
family—suppose for example, the joint occupation of a house, 
which was necessary for the habitation of the wife and chil- 
dren, the expense of which was not increased by the circum- 
stance that it was also the abode of the bankrupt. The de- 
cree in this case should be similar to that made by Lord Lang- 
dale in Page v. Way.’”’ A reference was made to the mas- 
ter, to ascertain whether “the income was more than sufli- 
cient for the maintenance and support of the wife and chil- 
dren, and if so, by how much.” 

The case of Page v. Way, referred to by the Vice Chan- 
cellor, is reported in3 Beavan 20, and was decided in 1840. 
The facts were, that by a settlement made by one Jones, on 
his marriage, a part of his freehold and personal property was 
conveyed to trustees, in trust, to receive the rents and profits, 
and pay and apply the same when received, unto, or for the 
maintenance and support of the said F’. Jones, his wife and chil- 
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dren, if any, or otherwise if they should think proper, permit the 
same to be received by the said Jones, during the term of his 
natural life.” [Then follows a provision against his assign- 
ing or charging it.] ‘And after his decease, to apply the 
rents and profits to the maintenance of the wife and children,” 
&ec. Jones became a bankrupt, and the bill was filed by his 
assignees. 

The master of the rolls held, that as there was no doubt 
the intention was, the wife should be suported out of the pro- 
perty, so long as the wife and children were maintained by 
Jones, the trustees had a discretion to give him the whole 
income, but that it was their duty to see that the wife and 
children were maintained, and that the assignees took every 
thing, subject to a proper allowance to the wife and children. 
A reference was made to the master, to ascertain what portion 
was necessary for their maintenance. 

So in Rippon v. Norton, 2 Beavan, 60, property was set- 
tled on J R, until he should take the benefit of the insolvent 
debtor’s act, and then the trustees were to apply it in such 
manner, and to such persons, for the board, lodging, and sub- 
sistence of J R and his family, as the trustees should think 
proper. J R took the benefit of the insolvent debtors’ law, 
having three children, his wife being dead. The master of 
the rolls held, that the children were entitled to three-fourths, 
and the assignees to one-fourth, of the profits of the estate, 
during the life of J R. 

The cases of T'wopenny v. Peyton, 10 Sim. 487, and God- 
den v. Crowhurst, Id. 643, are not irreconcilable with those 
previously cited. In the first of these cases, the testatrix 
had given the interest on certain stock in the public funds, to 
her nephew for life, and afterwards, by codicil, reciting that 
he had become a bankrupt, and a lunatic, revoked the be- 
quest to him for his life, and bequeathed the same to her exe- 
cutors, upon trust during the life of the nephew, ‘to apply 
the whole, or such part of such interest, or annual proceeds, 
at such time, or times, and in such manner, for the mainte- 
nance, and support of my said nephew, and for no other pur- 
pose whatever.” ‘The Vice Chancellor held, that this case 
was distinguishable from the cases previously determined and 
here cited, because here, the clear intention was, that the lu- 
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natic was to have only a maintenance and support, and no 
other beneficial interest under the will; and that the execu- 
tors had no discretion to apply the fund in any other manner. 
He says “In my opinion therefore, it would be impossible for 
the executors to apply the income of the trust fund for the 
benefit of the nephew generally, or for any purpose benefi- 
cial to him, which is not comprehended under the: term, 
‘‘maintenance and support.” Besides, the executors are not 
directed to apply the whole of the income for the mainte- 
nance and support of the nephew, but only such a proportion 
of it, as they in their discretion should think expedient. I 
am therefore of opinion, that in this case, a trust is created 
for the more special purpose of supporting and maintaining 
the nephew and under such a trust, the assignee cannot take 
any interest.” 

The point upon which this case turned is very evident; it 
is, that the lunatic, by the terms of the will, took no benefit 
whatever under it, except for maintenance and support. 

The legacy in the case of Godden v. Crowhurst, was, that 
the trustees should apply the “interest, dividends, and accu- 
mulations, for the maintenance, and support of my said son, 
and any wife and child, or children, he may have, and for 
the education of such issue, or any of them, as they my trus- 
tees for the time being, shall in their discretion think fit.” 
The Vice Chancellor held that the interest of the son would 
not pass to the assignees, because it was given collectively to 
the son, the wife, and the children. That it was not a gift 
to the benefit of the son simply, but a gift in the shape of 
maintenance, and support, of himself, his wife and children, 
the point upon which this case turned, is evidently, that as the 
fund was given for the support of the family, it was not divi- 
sible so as to ascertain the share of the husband. ‘Thus the 
Vice Chancellor says, ‘It does not follow that any thing was 
of necessity to be paid; but the property was to be applied, 
and there might have been a maintenance of the son, and of 
the wife, and of the children, without their receiving any mo- 
ney at all. For instance, the trustees might take a house for 
their lodging, and they might give direction to tradesmen to 
supply the son, and the wife, and the children, with all that 
was necessary for their maintenance.” 
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In my opinion this case is not reconcilable with either the 
previous, or subsequent English cases. Be that however as 
it may, it is clear it was not intended to overrule them, or dis- 
turb the cardinal principle which pervades them all—those 
subsequent as well as previous to this—that when the debtor 
takes a beneficial interest under the will, it is liable to the 
payment of his debts. ‘The extent of the principle, isshown 
by the facts put by the Vice Chancellor in the case last cited— 
that the trustee might take a house, employ tradesmen to fur- 
nish the necessary provisions for the family, &c., and as the 
family of the son were jointly concerned with him in the use 
and enjoyment, no particular part could be designated as be- 
longing to him individually, &c. But the case at bar is 
wholly unlike that; it is not a fund placed in the hands of 
the trustee,to be employed at his discretion, for the mainte- 
nance of the family, but it is given to him in trust for the 
use and benefit of the son, and his family. In the case last 
cited, the Vice Chancellor says, it does not follow that any 
thing was of necessity to be paid tothedebtor. In this case, 
that does follow necessarily, and that upon the doctrine even 
of this case is adecisive test. It is indeed made the turning 
point of that case, differing as I think it does in principle from 
the other cases. If in the case before us, the trustee was to 
pursue the course supposed by the Vice Chancellor, and in- 
stead of permitting the beneficiary to have the avails of the 
trust fund, was to retain it in his own hands, and dole out to 
them at his discretion, the means of support, and subsistence, 
the cestui que trusts might say to him, this fund is not placed 
in your hands for our maintenance and support, but for our 
use and benefit, and I think it is too clear for argument, that 
the trustee would not be permitted thus to control, and limit 
the application of a fund, which in the broadest terms, is de- 
clared to be for the use and benefit of the debtor and his 





family. 

I have not considered it necessary, or proper, to examine 
those cases, where in the event of the attempt to alienate, or 
of the insolvency, or bankruptcy, of the legatee, or donee,-the 
trustees are required to preserve the accumulations of the 
property beyond what might be necessary for the mainte- 

93 

















738 ALABAMA. 


nae Rugely & Harrison v. Robinson, etal. 





nance of the bankrupt and his family, because, in my judg- 
ment, there is no ground for putting such a construction upon 
this will. No part of it in my opinion can be so construed 
without doing violence, both to the letter, and the evident 
design of the testator, which was to give his son, the use and 
benefit of the property, without its being subject to the pay- 
ment of his debts ; and at the same time to secure to the fam- 
ily of the son a support and maintenance. The idea that all 
over what was necessary for the support and maintenance of 
the son, and family, was to accumulate in the hands of the 
trustee for the benefit of the heirs of the son, does not appear 
to have entered into the mind of the testator. How it may 
be asked, could such an intention consist with his declaration, 
that the son was to have the use and benefit of the entire es- 
tate? 

The effect of these decisions, in my opinion, is, that a ben- 
eficial interest cannot be given to one, so that it cannot be 
reached by his creditors, unless such interest is conferred, 
and is to be enjoyed jointly with others, and is also incapable 
of severance ; if such interest can be severed, the creditor is 
entitled to the interest of the debtor. They command my 
entire approbation. 

In my opinion, ingenuity cannot devise a plan by which one 
can have the use and benefit of property, ( with the exception of 
a joint use not capable of severance, ) in defiance of his credi- 
tors. No matter what guise it may assume, whether it is in 
the shape of a maintenance in the discretion of trustees; or 
whether, as in this case, it is openly avowed to be for his use 
and benefit, in every conceivable case, where he takes a be- 
neficial interest, it may be subjected to the payment of his 
debts. 

And indeed from the reason and nature of the thing, there 
could be no middle ground. If it were admitted that the 
discretion of the trustee to give, or withhold the bounty of the 
testator, was sufficient to bar the claims of creditors, the debt- 
or would, by the substitution of a few words, be placed be- 
yond the reach of his creditors, whilst to all practical purpo- 
ses, he would be the owner of the estate. Here however, I 
must again repeat no discretion whatever is given to the trus- 
tee; he merely holds the legal title “for the use and benefit 
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of the debtor, and his family.”’ They are therefore entitled 
to its enjoyment, and for all purposes, except the right of 
alienation, the owners of the estate. 

To apply these principles to this case. So far as this be- 
quest includes property, which is intended to be used jointly 
by Eli and his family, in specie, as a house, furniture, house- 
hold servants, &c., it is incapable of severance, and cannot be 
reached by his creditors. So far as it consists of other pro- 
perty, from whicha revenue is to be derived by its employ- 
ment, an account must be taken. 

If the provision in this case, was for the maintenance and 
support of Eli and his family, I am clear in the opinion, that 
all that portion of the revenue of the property, which was 
not necessary to the support of the family, exclusive of the 
husband, would belong to the creditors. But the language 
of this bequest is, for the use and benefit of Eli and his fami- 
ly, and it would seem not an unreasonable interpretation of 
the bequest, that the family had an interest in the revenue, 
beyond what may be necessary for their support. My bro- 
ther Gotpruwaire thinks, that Eli, and his family, take equal 
parts in the product of the estate. I yield my opinion to this 
construction, and an account must accordingly be taken, and 
the share of Eli in the nett product be subjected to the pay- 
ment of the particular creditor filing the bill, or the assignee 
in bankruptcy, as may hereafter be determined. 

I have considered this, as it doubtless is,a case of the first 
importance, not only to the parties to the suit, but as it re- 
spects the principle now to be settled. I have given it the 
best consideration I am able, and feel a thorough conviction 
that my conclusion is sustained by the adjudged cases, is in 
strict conformity with the policy of our law, and demanded 
by the highest interests of the community. 


GCLDTHWAITE, J.—1. Before expressing my individ- 
ual opinion upon the main point, it will be proper to consider 
the one on which the opinion of the court below is based. 
The bill was dismissed under the impression this court~ had 
settled, in McDougald v. Reid, 5 Ala. Rep. 810, that the en 
created by a judgment was destroyed by the debtor’s dis- 
charge under the bankrupt act. In this the chancellor mis- 
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apprehended the extent of that decisiou, which only went to 
the quashing of an execution issued and levied on personal 
property, subsequent to the discharge of the bankrupt, and 
the case, in point of fact, involved no question of lien. It 
has not been seriously urged here, that the decree dismising 
the bill can be sustained on the reason assigned by the court 
below, but it is insisted it should not be reversed, as the bill 
for several other reasons is said to be defective, and the duty 
is assigned to me, by the other members of the court, to no- 
tice and express the judgment of the court upon them. 

2. It is urged that no proper foundation is laid in the bill 
for equitable interference, because the executions on the judg- 
ments at law were never issued except to the county of Mont- 
gomery, and these long anterior to the equitable interests 
which are now sought to be subjected. 

The rule is admitted, that a bill of this nature is defective 
without showing that legal process has been resorted to, and 
that such has not been effectual. This is necessary, because 
otherwise, no reason is shown forthe peculiar interference of 
equity, and without this statement it cannot appear that the 
process of the common law court would not, in itself, be suf- 
ficient for the relief of the party. But we are not aware that 
any thing more is necessary to confer jurisdiction, or that it 
is incumbent on the plaintiff to show an attempt to enforce 
the judgment by execution, after the equitable interests sought 
to be subjected have been created. 

3. Another objection is, that the assignee in bankruptcy, 
of the defendant, Eli T. Robinson, became a necessary party 
to this bill, as soon as the court was informed that the inter- 
est sought to be charged was vested in him, in consequence 
of the bankruptcy of that defendant. By the terms of the 
bankrupt act, all property, and rights of property, of the bank- 
rupt vested immediately, and by operation of law, in the as- 
signee, upon the party being declared a bankrupt, and we do 
not well perceive how any effectual proceedings with respect 
to the estate of a bankrupt, whether legal or equitable, can 
be had, unless the assignee is a party to the suit. The au- 
thorities leave it a more doubtful question, whether the bank- 
rupt can be joined in a suit to discover and subject his assets, 
than that the assignee cannot. [Story Eq. Pl. 233; Whit- 
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worth yv. Davis, 1 Ves. & B. 545; Barfield v. Solomons, 9 
Ves. 77; Mitford, 161.] We are clear in the opinion, the 
assignee is a necessary party to asuit like this, for the reason 
that the title to the property sought to be made subject, is 
vested in him, and can only be affected when he has the op- 
portunity to be heard. What his rights are, as the represen- 
tative of the creditors, we decline at this time to ascertain, as 
he isentitled to be heard before these can be concluded. For 
the same reason we decline any expression of opinion as to 
the rights of other creditors, in connection or otherwise, with 
the complainants. 

4, Conceding the necessity of making the assignee a party 
before a decree upon the merits of the bill, it seems to us a 
reversal cannot be avoided, for the omission to make him a 
party. The chancellor should have allowed the bill to stand 
over for this purpose, according to the course of chancery 
practice. [Story Eq. Pl. $ 541, and cases there cited; Lu- 
cas v. Bank of Darien, 2 Stew. 281, opinion of Collier, J.; 1 
Barbour Ch. Pr. 321, and cases there cited. ] 

5. On the main question, my individual opinion is, that . 
the bill contains equity. I think the intention of the testa- 
tor is evident, that his son Eli is to have a beneficial use of 
the estate devised in trust; and it appears to me equally evi- 
dent this use was intended by the testator, to be free from 
disturbance by creditors. I am not aware of any legal rules 
which will permit this latter intention to be carried into effect, 
for I hold it to be entirely clear, that whatever a debtor can 
himself claim to enjoy asa general use, benefit, or interest, in 
property capable of separation and division, may be reached 
by his creditors. Whether a mere right of sustenance, or a 
corody falls within this idea, need not now be discussed, for I 
do not conceive such is the present case. The difficulty 
here is, to ascertain what use is given to the son, for I appre- 
hend there may be cases where the use of a specific chattel 
given to many, is not capable of division and separation. Such 
possibly may be the fact when the servitude of slaves is giv- 
en for the personal convenience of more than one, and one of 
the usees isa bankrupt. Without however speculatiug on 
cases which may arise, it is sufficient to examine if such is 
the case before us. If theslaves specifically bequeathed are 
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house servants, the fact that they are so, does not appear from 
the will, nor can we know from that whether the lands de- 
vised constitute the residence or homestead of the family of 
the son. It may be important hereafter to ascertain the exis- 
tence of these facts, in order to determine the precise inten- 
tion of the testator guoad the use or benefit to be had by the 
family of the son, in this property. 

6. With respect to the general bequest, it seems clear to 
me, the testator intended the property, for the term of five 
years, should be managed by the executors for the common 
benefit of all the cestuis que trust, and that an annual divi- 
sion should be made of the profits, after which time the estate 
itself was to be divided. With regard to the portion to be 
allotted to Eli and his family, to me it is free from doubt, his 
family was intended by the testator to be the object of his 
provision as a family. In this aspect of the case, the testa- 
tor has omitted to designate the proportions in which the dif- 
ferent members of the family shall be interested in the uses 
of the estate, and it seems to me there is an obvious proprie- 
ty, ifnot an absolute necessity, for holding all to be equally 
entitled to share in the annual profits during the lifetime of 
the son. I cannot distinguish this case in principle from that 
of Rippon v. Norton, 2 Beav. 63, where the trust created for 
the board, lodging and subsistence of an insolvent debtor, and 
his family as the trustees should think proper, and in which 
it was held, the insolvent debtor, and each member of his 
family were entitled to equal shares of the profits of the trust 
estate, although the portion coming to the debtor, after the 
division, was held chargeable by his creditors. 

Great stress has been laid on the decisions of Twopenny 
v. Peyton, 10 Simons, 48, and Godden v. Crowhurst, 16 E. 
Con. Ch. Rep. 642, in sustaining the trust estate against the 
claims of the creditors, and therefore I think proper to state 
my impression of the difference between them and this case. 
In the first, the testatrix declares her intention that the trust 
estate shall be applied solely for and towards the maintenance 
and support of her nephew, during his life, and then devises 
the estate toa trustee, to apply the whole, or such part of 
such interest, or annual produce, at such time or times, in 
proportions, and in such manner, for the maintenance and 
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support of the nephew, and for no other purposes, as the trus- 
tees in their discretion think most expedient. This was sus- 
tained against the creditors, for the reason, that nothing more 
than a support and maintenance was provided, and because 
the trustees could not apply the proceeds for the general ben- 
efit of the nephew, or for any purpose beneficial to him, 
which is not comprehended under the terms maintenance and 
support. 

In the other case, the will declared the trust, in the first in- 
stance, for the benefit of the son of the testator, but provided 
if he should do, or commit any act whereby the trust fund, 
or any part of it could, if the absolute property was vested in 
him, become forfeited or vested in any other person, then 
the trustees should thenceforth pay and apply the trust funds 
for the maintenance and support of the son, and any wife and 
child, or children he might have, and for the education of 
such issue, or any of them, as the trustees for the time be- 
ing, should in their discretion think fit. This was sustained 
against creditors, on the ground that the provision was only 
for the maintenance and support of the son and his family. 
The Vice Chancellor, (Sir L. Shadwell, ) expressly put it, that 
he was not at liberty to take the bequest as a mere gift for 
the benefit of the son simply, but it was a gift for his benefit 
in the*shape of maintenance and support of himself, jointly 
with his wife andchildren. In the case before us, the pro- 
perty is to be held by the truetee for the use and benefit. of 
the son aud his family, and as there are no terms to restrict 
this use and benefit, it must be general and independent ofa 
mere support and maintenance—thus creating the precise 
distinction pointed out in each of the cases cited. It is this 
distinction which most probably induced a different determi- 
nation in Rippon v Norton, previously cited, where the terms 
board, lodging and subsistence, are used, instead of support 
and maintenance. ‘The direction of the will before us can- 
not be satisfied with the mere maintenance and support, ei- 
ther of the son or his family, but in my judgment clearly indi- 
cates the intention of the testator, that his son and family 
should have a general use, in despite of his creditors. 

I conclude then, that as to the portion of the testator’s es- 
tate to be divided and set apart for the use of Eli and his 
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family, that it is capable of separation and division—being 
so, it is liable to be subjected to the claims of his creditors, 
and passed to jhis assignee under the decree of bankruptcy. 

But as this trust is created by the will, it seems to me that 
it must continue asa trust for the family, and the yearly pro- 
fits alone are capable of division. It seems evident also, that 
the share of Eli in this trust fund is subject to increase or di- 
minish, as his family may enlarge, or the reverse, and that 
when that is made subject to the creditors, it must be taken 
subject to the same fluctuation. 

7. With respect to the lands and slaves specifically devised 
and bequeathed, although the prima facie intendment is, 
that all property of which a use is given, may be so disposed 
of for money as to make a joint use capable of division, or 
when the profits of a chattel are given and the chattel itself is 
to be kept for another, yet I am satisfied, in view of our pe- 
culiar institutions, that the bequest of a joint use of family 
slaves to the members of a family, as a family, involves the 
idea of a personal use, which is incapable of separation or di- 
vision, and I think the same rule must obtain when a home- 
stead or family residence is given to many, as a family. I 
do not deem it important now to go at large into reasons 
which induce this conclusion, but they are founded chiefly 
on the circumstance that the family relation must be preserv- 
ed, whether the head of it is insolvent or otherwise, and there 
is no reason why the innocent members of the family shall be 
deprived of the personal use of a chattel, or of the residenca 
given for their comfort or convenience, because another mem- 
ber of the same family interested in the same personal use, 
is unable to pay his debts. His use, under such circumstan- 
ces is not capable of separation or division, and therefore can- 
not be seized by the creditor. 

I conclude then, with expressing the judgment of a major- 
ity of the court, that the decree of the chancellor be reversed 
and the opinion of the entire court, that the cause be remand- 
ed for the purpose of making the assignee of Eli Robinson, 
as well as other necessary persons parties, to the proceedings 
by an amendment to the bill, and for such further and other 
proceedings as shall not be inconsistent with the opinions of 


the majority of the court as previously expressed. 
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On a petition for a re-hearing, the court pronounced the 
following opinion : 


PER CURIAM.—We have considered the petition for a 
re-hearing, and think it should be denied. 

It will be remembered the bankruptcy of the defendant, Eli 
Robinson, is not disclosed by the bill, and the complainants, 
by the allegations therein contained, made a case for equita- 
ble jurisdiction. In this condition of the cause, it is clear 
there is no reason to sustain the demurrers, either generally, 
because there is no equity in the bill, or for any of the special 
causes set up by the answers. 

There is no ground to urge that a demurrer will reach a 
case, disclosed for the first time in the cause by the answers, 
whether of one or all the defendants. 

The cause was heard in the court below on the bill and 
answers, and as there was no denial of the equity of the bill 
contained in either of them, in the estimation of a majority of 
this court, the only matter to warrant the dismissal of the 
bill, was the bankruptcy of the defendant, Eli 'T. Robinson. 
The disclosure of this fact did not destroy the equity of the 
complainants to proceed against the equitable estate, and in 
our judgment went only to the personal discharge of the de- 
fendant asserting it. If the defence had been sustained by 
the chancellor on this ground it might have been necessary to 
amend the bill, to prevent its dismissal in consequence of the 
necessity afterwards to introduce new parties, and very possi- 
bly too, new and distinct allegations, but instead of a decision 
which would allow the amendment, the whole foundation of 
the bill was swept away by the declaration that no lien 
whatever existed on the bankrupt’s estate. 

It will be seen that no objection is taken to the bill, that 
proper parties are not made, and when the necessity for such 
parties becomes apparent, by ascertaining the fact of bank- 
ruptcy, there is no sound reason why the case should not 
stand over, in order to make them in this as well as in other 
causes. It is said, if the objection for want of parties, is not 
taken until the hearing, the complainant will be allowed a 
reasonable time to bring the proper parties before the court, 

94 
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by an amendment of the bill, or by a supplemental bill, un- 
less it should appear the necessary parties are omitted in the 
bill, by the fraudulent or wilful omission, or the bad faith of 
the complainant. [1 Barbour’s Chan. Prac. 215, and cases 
there cited.] So too, with respect to the charge of fraud and 
collusion, which the defendants insist are necessary, when 
the assignee is made a party, if the concession is made that 
the allegation is important, even such an amendment has been 
allowed at the hearing. [3 P. Wms. 144; Pack v. Lord Clin- 
ton, 12 Vesey, 63.] 

It may be assumed that whenever the substantial equity of 
a bill is not controverted at the hearing, and it then becomes 
apparent the cause cannot proceed without other parties, the 
bill should not be dismissed, but should stand over to allow 
them to be made. It is a mistake to suppose, in the present 
case, that the introduction of the assignee would be to make 
anewcase. The relief sought would still be the same, and 
against the same property, although the interest of others, in 
the relief or the property, became apparent only at the hear- 
ing. It may well be questioned whether, at the hearing or 
after a decree, an amendment would be allowed, when its ef- 
fect is to make a new case. [Denniston v. Little, 2 Sch. & 
Lef. 11 n.] 

After all the consideration we can give this case, we are sa- 
tisfied the decree previously pronounced must stand. 








COLLIER, C. J.—I shall not now undertake to decide 
whether the bill will present a case to authorize the relief 
which my brethren suppose to be proper, even when other 
parties are made. The law being ruled against my views of 
the parties’ rights, I will not dissent from the order remand- 
ing the cause, that it’ may be thus amended. I incline to 
think that there should be no amendment allowed that will 
make a new case, but I reserve ail other questions than that 
of making another party, for further consideration, should it 
be necessary. 
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BRUMBY v. LANGDON & CO. 


1. Under the act of 1845, which declares defendants in execution incompe- 
tent as witnesses in a claim interposed by a third person upon the levy, a 
trustee of a corporation is, notwithstanding, a competent witness for the 
claimant, although the levy is made under a fi. fa. against the corporation. 

2. Ina verdict finding that an apparatus consisting of chemical, astronomi- 
cal and philosophical instruments is subject to the levy, it is not a valid 
objection to the judgment that the instruments are not separately assessed, 
but that the whole is valued together. 


Writ of Error to the Circuit Court of Perry. 


Cram interposed by Brumby, as the administrator of John 
P. Wallis, to a philosophical apparatus, levied on by a fi. fa. 
at the suit of L. & C. C. Langdon & Co. against the Manual 
Labour Institute. 

At the trial, the claimant offered the deposition of a wit- 
ness, to whom the plaintiff in execution objected, on the 
ground that he was one of the defendants in execution, 
he being a trustee of that corporation. The court rejected 
the deposition. 

The claimant offered another individual as a witness, who 
was objected to by the plaintiff on the same ground. The 
claimant then proposed to prove that the witness, before he 
was called to give evidence, had resigned his office as trustee, 
by letter addressed to the president of that corporation, and 
deposited in the post office. He also proposed that the wit- 
ness should resign his office by a writing to be delivered in 
court, and this the witness professed his willingness to execute. 
The court decided the witness could not so resign, or relieve 
himself of the character of a corporator of the said corpora- 
tion, so as torender himself competent as a witness for the 
claimant, and rejected him. 

The claimant excepted to these rulings of the court, and 
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they are now assigned as error. As isalso, that the judgment 
rendered is uncertain and insufficient, in not specifying the 
articles levied on severally, and in not ascertaining their sev- 
eral values. 

In reference to this last subject of error, it may be observ- 
ed the levy is on “ the apparatus belonging to the’ Institute.’’ 
The verdict finds the issues in favor of the plaintiffs, and that 
the apparatus, consisting of chemical, astronomical, and phi- 
losophical instruments, in the levy mentioned,” was at the 
time of the levy, and still is, subject, &c. The assessed va- 
lue, by the verdict, is $3,000. The judgment pursues the 
verdict. 











Joun Erwwy, for the plaintiff in error, argued— 

1. The statute directs the value of each article of property 
shall be separately assessed by the jury. [Dig. 213, $ 64.] 
The verdict shows that the apparatus consisted of chemical, 
astronomical and philosephical instruments. 

2. This is an elymosynary corporation, in which the dif- 
ferent corporators have and can have no pecuniary interest, 
They are not therefore defendants in execution within the 
meaning of the statute which prohibits such from being a wit- 
ness for the claimant. [Acts of 1845, 136, § 2.] 

3. The witness whose deposition was rejected is one of 
the trustees named by the act of 1834, p. 62. The act 
changing the name of the corporation was as found in the 
acts of 1838, p. 172, but neither of them warrant the idea 
that a trustee may not, of his own mere motion, renounce the 
office or resign, and after doing either, there is no reason why 
such a one is not a competent witness. 


E. W. Peck, for the defendants in error, insisted— 

1. The act of 1845 does not proceed on the ground of in- 
terest. It cuts off a source of evidence which was previously 
open. [Yarborough v. Moss, 9 Ala. R. 382.] The incom- 
petency of the defendant in execution is expressly declared, 
and a trustee of this corporation is part and parcel of it, and 
the execution, in point of fact, is against the trustees of the 
corporation. 

2. But as the corporation is constituted, it is not mere- 
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ly a charitable one. The corporation is invested with 
the power to purchase as well as to receive donations, 
and the profits derived from the exercise of its functions may 
be disposed of by the trustees. If dissolved, it cannot be sup- 
posed the property would revert to the original donors of the 
funds, &c. 

3. It admits of question, if the trustees can resign so as to 
avoid the effect of the statute, but if it is conceded they may, 
a resignation, to be of any effect, must be accepted. 














GOLDTHWAITE, J.—1. When this cause was heard, 
we inclined to the opinion held by the court below, but more 
consideration has satisfied us, the witnesses rejected are not 
within the influence of the act of 1845. Our decisions pre- 
vious to that period were, that a mortgagee could not sustain 
a claim, as against an execution creditor of a mortgagor, be- 
fore the expiration of the law day of the mortgage, when by 
its terms, the debtor was entitled, until then, to retain the 
possession. It was also the settled law of the court, that the 
defendant in execution was a competent witness to sustain 
the claim. In view of these decisions, the act provides, that 
the mortgagee of personal property may maintain aclaim, but 
declares the mortgagor, and the defendant in execution, in all 
cases of the trial of the right of property, under that act, or 
under the then existing laws, shall be incompetent to give 
testimony . between the parties. [Acts of 1845, p. 136.] It 
will be seen, the statute does not declare that persons in this 
condition shall be deemed interested, and therefore incompe- 
tent, but cuts loose from all considerations of the reason for 
excluding them, and pronounces their incompetency to give 
testimony. It was with reference to this peculiar connection 
of the statute with previous decisions, that we said, in Yar- 
borough v. Moss, 9 Ala. 382, the legislature has seen proper 
to declare, ‘‘a particular means of obtaining evidence shall be 
abolished.” The evil which the statute intended to eradicate 
was, the allowance of defendants in execution as witnesses 
in suits of this description, not because such persons -are in- 
terested, but for reasons of policy, most probably induced by 
the strong bias of witnesses in this condition, to defeat the 
execution creditor. 
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It is obviously the duty of courts, in the construction of re- 
medial statutes, to give them the greatest proper effect in ad- 
vancing the remedy, or in the extirpation of the mischief cone 
templated, but we are at a loss how to perceive the exclusion of 
acorporator as a witness, can be said to be within the policy of 
this enactment. The execution against the corporation, in 
its corporate character, certainly does not make such a per- 
son the defendant, and as to the bias, it may be entirely the 
other way. It would be alarming, if the effect of this statute 
was such, that a stockholder in a corporation fraudulently 
conveying its effects, could not be called on to testify against 
the claimant, and yet this would be the consequence of hold- 
ing sucha witness a defendant to the process, when issued a- 
gainst the corporation. On the whole, we think it best com- 
ports with the design of the act, to extend it no farther than 
those who are on the record as defendants. This conclusion 
shows the error of rejecting the deposition, and in excluding 
the witness, as under the previous decisions of this court, 
there was no interest to disqualify. 

2. This disposes of the case, but as the other question may 
again arise, it is as well now to decide it. A philosophical 
aparatus, in our judgment is a distinct thing, though neces- 
sarily composed of many instruments. We should not sup- 
pose it necessary to assess the value of each article in a box 
of tools, or a case of surgical instruments, and we do not per- 
ceive why a different rule should obtain with regard to the 
levy here made, as it is obvious the different sets of instru- 
ments are only part of the entire apparatus. [Haynes v. 
Crutchfield, 7 Ala. 189.] 

Let the judgment be reversed and remanded. 
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CHILDRESS, Anpm’r, v. BENNETT. 


1. B died in Tennessee, and administration was there granted upon his es- 
tate. Having also effects within this State, administration was also grant- 
ed here. Held, that the administration in this State was ancillary to the 
principal admirstration in Tennessee, and the debts due here, being all 
paid, and there being no heir, distributee, or legatee, here, claiming the 
fund, it should be transmitted to the forum domicillii, on the application of 
the principal administrator, taking the necessary steps to prevent the waste 
or misapplication of the fund; and that the orphans’ court had power to 
make such an order. 


Error to the Orphan’s Court of Greene. 


Tue questions here presented, arise out of a petition pre- 
sented to the orphans’ court of Greene, by which, and the 
other proceedings found in the record; it appears, that one 
William L. Bennett, died in Williamson county, Tennessee, 
leaving a last will and testament, and that the plaintiff in er- 
ror was appointed administrator de bonis non, with the will 
annexed, in the State of 'ennessee—that the estate in Ten- 
nessee is largely insolvent, and in the course of settlement in 
a chancery court in that State, there being a large balance 
due to creditors. 

It further appears from the record, that the defendant in 
error qualified as administrator of the estate of William L. 
Bennett in Alabama, in the orphans’ court of Greene county: 
That he paid all the debts due in this State, and has made 
final settlement with the court, showing the sum of $1,623 
66, remaining in his hands. 

Upon this state of facts, the plaintiff in error presented his 
petition to the orphans’ court, praying that the money in the 
hands of the administrator be paid to him, to meet the de- 
mands of creditors in Tennessee. 

The court refused to grant the prayer of the petition, 
considering that application should be made to another 
forum. 
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This matter is now assigned as error. 











Pierce, for the plaintiff in error, made the following points: 

1. There being no heirs, or legatees in Alabama, making 
application for distribution, the domicilliary administrator is 
entitled to the fund for distribution. [Richardson v. Dutch, 
8 Mass. 506; Dawes v. Boyleston, 9 Id. 337; Stevens v. 
Gaylord, 11 Id. 264; Harvey v. Richards, 1 Mason, 413; 
Calhoun v. King, 5 Ala. 526.] 

2. Being entitled to the fund for distribution, he is also 
entitled to it for the purpose of paying creditors. 

3. The orphans’ court has the power to decree, that the 
money be paid to the foreign administrator. [Clay’s Dig. 
301, $ 1, 2; 303, § 33.] 


ORMOND, J.—The administration granted in this State, 
is merely ancillary to the administration in the State of Ten- 
nessee, the forum domicilii. and the administration being 
settled, and there being neither heirs, distributees, or credi- 
tors, claiming the fund, it is clear it should be remitted to the 
administrator in the State of Tennessee, for distribution. 
[Harvey v. Richards, 1 Mason, 413; Dawes v. Boyleston, 4 
Mass. 384; Miller’s Estate, 3 Rawle, 312; Story’s Con. of 
L. § 513.] 

It appears, that although the estate is insolvent, the eredi- 
tors in this State, have been paid their demands in full, to 
which, so far as we can judge from the record, no objection 
has been made. We are therefore spared the necessity of 
considering what would be the proper rule in such a case; 
whether the entire fund should be transmitted to the original 
foreign administrator, or whether it should be retained in 
this State, until the creditors here are paid. Also, whether 
the creditors here would be entitled to be paid their demands 
in full, or only a rateable proportion with those in the State 
of Tennessee? [Dawes v. Head, 3 Pick. 128.] 

No question of that kind having been made, the only point 
raised upon the record is, whether the orphans’ court of 
Greene, had the power to direct the administrator here, to 
pay the residue found to be in his hands, to the foreign ad- 
ministrator, there being as already observed, neither credi- 
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tor, heir, distribute, or legatee, in this State, claiming the 
funds. 

In our opinion, the orphans’ court has ample power upon 
this subject. It is, by the statute creating it, invested “ with 
full jurisdiction of all testamentary and other matters, apper- 
taining to an orphans’ court, or court of probate.” [Clay’s 
Dig. 301,§ 21.} Again, where one dies without any known 
place of residence in this State, “the will may be proved, or 
letters testamentary granted, or administration may be grant- 
ed, in any county where the goods and chattels, and debtors, 
or any part thereof, of such testator, or intestate, may be.” 
[Ib. 303, ¢ 33.] It is difficult to suppose the legislature in- 
tended, that when in such acase as this, a partial administra- 
tion was granted upon the estate of one dying in another 
country, the court granting it should not have power to make 
a final disposition of the funds. In the case of Harvey v. 
Richards, cited from 1 Mason, supra, Judge Story held, that 
when one did intestate in the East Indies, leaving property 
in Rhode Island, although the distribution of personal pro- 
perty must be made according to the law of the domicil of 
the intestate, yet, that the court of chancery in Rhode Island 
had the power to make distribution according to the foreign 
law, the distributees being citizens of Rhode Island. He 
considered it an undisputed principle of international law, 
which by the comity of nations was recognized and enforced 
every where, that where administration was taken out, at the 
place of the domict/, a partial administration, taken out in an- 
other country, upon effects there, was merely auxiliary to the 
administration of the domicil; and that after satisfying the 
debts due at the place of such partial distribution, the residue 
would be remitted to the principal administration. He says, 
‘¢ when there are no creditors here, and no heirs or legatees 
here, but all are resident abroad, there can be no doubt thata 
court of equity would direct the remittance of the property, 
upon the aplication of any competent party.” 

This subject, as we have seen, has been placed by the le- 
gislature under the control of the orphans’ court, and in our 
opinion, it has precisely the same power over subjects with- 
in its jurisdiction, as that which may be exercised by the 
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courts of chancery over the same subjects. The least that 
can be said is, that in such cases, it has concurrent jurisdic- 
tion with the chancery court. ‘There are matters, it is true, 
growing out of the settlement of estates, such as pure trusts, 
and cases in which a discovery is wanted, where the powers 
of the orphans’ court are not adequate to the exigency of the 
case, and of these our books of reports furnish several exam- 
ples. But in those cases expressly confined to it, it may, and 
should exercise every power necessary to give effect to its 
jurisdiction, and make its action effectual. 

No conceivable benefit could resylt from requiring the for- 
eign administrator to apply to another tribunal, to give effect 
to the action of the orphans’ court. The decree of the or- 
phans’ court will as effectually protect the local administrator 
as would the decree of a court of chancery, and it has the 
same power as the court of chancery, to provide the necessa- 
ry guards against waste, and misapplication of the funds, and 
to provide that they shall reach their appropriate destina- 
tion. 

We were at first inclined to think, on the authority of Gra- 
ham v. Abercrombie, 8 Ala. 552, that this court had not juris- 
diction, by writ of error, to examine this question ; but upon 
further reflection, we incline to the opinion, that as the or- 
phans’ court in this case, admitted the plaintiff in error as a 
party to the proceeding, conceding his title to the money, but 
refusing to make the necessary order, because it supposed it 
had not power to make it, that this distinguishes this case from 
that above cited, and those on which it is founded ; and that 
being recognized as a party to the proceeding, the foreign 
administrator may prosecute a writ of error. 

Let the decree of the orphans’ court be reversed, and the 
cause remanded. 
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LEE’S ADMWRS v. FONTAINE & FREEMAN, use, &c. 


1. Where a retiring partner sells his interest in the firm toa co-partner, and 
several others, who unite in the same business, the new firm stipulating to 
pay the debts of their predecessors, the stipulation being founded upon a 
sufficient consideration, does not come within that provision of the statute 
of frauds, which declares that no action shall be brought upon a promise to 
answer for the debt, &c. of another person. 

2. The reception of a promissory note in liquidation, or even in payment of 
an open account, will not discharge the debtor from the original cause of 
action, if it is invalid as to some of the parties who appear to have joined in 
making it, because the debtor who made it, was not authorized to bind 
them; and although a judgment has been recovered upon the note against 
the debtor who made it, or the note has been negotiated, yet the par- 
ties liable to pay the account, may be sued thereon, if the judgme nt has 
been unproductive. 

3. Where a retiring partner sells his interest in a mercantile partnership to 
a third person, who undertakes to pay the debts of the firm, a creditor of 
the firm cannot, in virtue of this undertaking, maintain an action upon his 
demand against the incoming partner and his associates. 

4, Where a principal authorizes his agent to obtain an advance of money 
for him, upon giving a certain security for its repayment, and the latter not 
being able thus to obtain the money, procures a, credit for his principal 
which answers the purpose for which the money was intended ; if the prin- 
cipal, upon being informed of what his agent had done, does not object, 
but acquiesces, he will be bound by the transaction. 

5. Where a party makes out an account against a partnership, for some of 
the items of which only one of the partners is liable, if upon a separate 
judgment against this partner, the security given by him for the amount of 
the entire account, a sum has been collected not more than sufficient to 
pay the items for which he alone is responsible, it may be appropriated to 
their payment, and the partnership made liable for those items which are a 
joint charge. 

G. One debtor who is primarily liable, cannot object that another who is 
jointly liable with him, has not been sued at an earlier day, upon a sepa- 
rate security given by the latter. 

7. In an action upon an open account against several persons, it cannot be 
objected that a note given by one of them in the name of all, but without 
their authority, in liquidation of the account, was not delivered up and 
cancelled—it being admitted by the plaintiffs that it was not the note of 
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any other person than the defendant who made it, and it further r app earing 
that a judgment had been recovered on it against him, which was unsat- 
isfied. 


Error to the Circuit Court of Sumter. 


THIs was an action of assumpsit at the suit of the defend- 
ants in error. The declaration contains eight counts, the 
three first of which are on a promissory note for the sum of 
$3,623 18, dated the 26th June; 1837, and payable the Ist 
March next thereafter ; the other counts all charge a liability 
without reference to any writing, and are sufficiently com- 
prehensive to tolerate a recovery, if the proof authorizes it. 

The defendants denied by plea, verified by their oath, that 
their intestate made the note in the declaration, and to the 
other counts pleaded non assumpsit, and payment. 'There- 
upon the truth of the first plea was admitted, issues were 
joined to the second and third; the cause as to the five last 
counts was submitted to the jury, who returned a verdict for 
the plaintiff and judgment was rendered accordingly., On 
the trial, a bill of exceptions was sealed at the instance of 
the defendants. 

McConnell, a witness whose deposition was taken at the 
plaintiff ’s instance, states that Abrahams, Lee §* Co. were 
indebted to the plaintiffs, Fontaine §* Freeman, on the 26th 
June, 1837, in the sum of $3,446 36, exclusive of interest, 
the balance of an account. On that day the account was 
closed, by the payment of $150 in cash, and the note of A. 
L. § Co. for the sum of $3,623 18, payable on the Ist March, 
1838—being the balance of principal and interest. The plain- 
tiffs were commission merchants and factors, frequently accept- 
ing bills, shipping goods, advancing cash against promised ship- 
ments of cotton from the interior. A. L. & Co. were country 
merchants and storekeepers, and their firm was composed of J. 
A. Abrahams, William Lee, and Richard Yarborough. Wit- 
ness considered the two latter the responsible and monied 
men of the concern. 

Witness is familiar with the hand-writing of William M. 
Patterson, who was book-keeper for the plaintiffs when A. L. 
& Co’s indebtedness to them was incurred, and all the items 
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in the account, up to May, 1837, were entered by him in the 
books of the plaintiffs—Patterson has since died. The ac- 
count in favor of the plaintiffs, is much the greater part of it 
made up of cash advanced by them through the witness. 

In June, 1837, when witness called at the store of J. A. A. 
in Livingston, and received the note in controversy in liqui- 
dation, he knew that the firm of A. L. & Co. was dissolved. 
He did not call on the defendant’s intestate, but took the 
note from Abrahams in its present form ; because he thought 
it in accordance with commercial law and usage. 

Abrahams, who was also examined as a witness by the 
plaintiff, stated that one Terry and himself were partners, in 
the fall of 1836, and previously ; in November or December 
of that year, Lee and Yarborough bought Terry’s interest in 
the concern, came in and made the firm of Abrahams, Lee 
§ Co. This change took place under a stipulation that the 
new firm should have all the assets, and “assume to pay all 
the debts” of Abrahams & Terry ; the assets were according- 
ly received, and the new firm “ assumed to said Terry to pay 
its debts.” By the terms of the new co-partnership, L. was 
to advance to A. L. §* Co. $8,060 or $10,000, with the op- 
tion when he retired, to receive his money with twelve per 
cent. interest, or one third of the profits that might be made. 
A., L. § Y. continued in partnership under the styJe of A. L. 
& Co. until February or March, 1837, when L. withdrew, 
and 'T’. again came in, and formed the firm of J. A. A. & Co. 
which “agreed with L. to pay and save him harmless from 
all his liabilities as one of the firm of A. L. & Co.” 'There- 
upon J. A. A. § Co. reccived all the assets of that concern. 

When the firm of A., L. & Co. was formed, A. & T. owed 
a large amount of debts in New York, for which the intestate 
promised to provide the means of payment, and accordingly 
wrote to his commission merchant at Mobile, requesting him 
to advance to J. A. A.some $8,000 or $10,900, upon his, L’s, 
crop of cotton. If intestate’s factor could not make the ad- 
vance, then witness was directed to call upon the plaintiffs, 
who had been the commission merchants of A. § T., for that 
amount of money, and if this could be effected, intestate 
would ship them his crop of cotton. 

Witness could not obtain the money from cither house, but 
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drew on the plaintiffs in the name of A. L. & Co. to pay the 
debts due in New York. These drafts were paid by the 
plaintiffs, without having been placed in funds for that pur- 
pose. When the witnessreturned from Mobile, he informed 
the intestate what he had done, to which he made no objec- 
tion that witness remembers. 

When T’. withdrew from the firm of A. & T., the concern 
was indebted to the plaintiff the sum of $541 80; A. L. & 
Co. contracted no liability with them in respect to the 
drafts stated above. The account exhibited by the plain- 
tiffs, and in respect to which McConnell testifies has an item 
for $152 44, which the witness, Abrahams, states was for 
groceries furnished to him individually, and he thinks the 
plaintiffs were so informed when they sent them. 

Witness admits that McConnell came to Livingston on the 
26th June, 1837, and applied to him to settle the account ex- 
hibited at the trial, saying that the intestate, who lived some 
miles from that place, had been called on by witness and re- 
fused to have any thing to do with the account. McConnell 
then proposed to witness to give him a note for the balance 
claimed by the plaintiffs; witness doubting his authority to 
sign the name of A., L. & Co. told McConnell he had better 
consult a lawyer, whose office was pointed out ; McConnell 
went to the office and returned, saying that the attorney re- 
ferred to, said, he (witness) was authorized to make the note 
in the firm name ; and it was accordingly made. 

Though no particular words were used, indicating such an 
agreement, witness understood that the note was taken in 
payment of the plaintiffs’ account—he considered the credit- 
ing of the account by the note, as much a satisfaction as if 
the cash had been paid. 

Witness stated that he continued solvent until 1839— 
$1701, besides costs, has been made by the sale of his pro- 
perty to satisfy a judgment against him on the note; that 
suit was brought in March, 1842, and judgment recovered in 
September of the same year. 

Plaintiffs’ attorney offered to cancel the note at the trial, 
but offered no evidence of his authority to do so, than such 
as was implied from his employment as an attorney at law. 

It was also proved, that a dissolution of the firm of A. & T 
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Was printed in a newspaper published in the town where the 
concern had done business, on the 5th December, 1836 ; and 
in the same advertisement the formation of the new partner- 
ship, under the style of A., L. §* Co. was announced. This 
was all the evidence in the cause. 

The court charged the jury—1l. That if the firm of A., L. 
& Co. took the assets of A. & ‘I’. and agreed with Terry to 
pay its debts, it was a sufficient undertaking, and was not 
within the statute of frauds, as to any thing involved in this 
case. 2. That ordinarily it would not come within the 
scope of the partnership business of one firm to pay the debts 
of another; but where one concern had received the assets 
of another upon an agreement to pay its debts, the payment 
of the debts assumed, would come within the scope of part- 
nership business. 3. That the note taken by the plaintiffs’ 
agent must have been received in payment of their account, 
or they have a right to resort to their remedy on the account, 
as though the note had never been made. 4. To make the 
note a satisfaction of the account, there should have been an 
express agreement to that effect—some conversation between 
the parties, indicative of such an intention, the taking of the 
note and surrendering the account were insufficient to show 
that the latter was satisfied. But afterwards, upon the re- 
quest of the defendant’s counsel, the jury were instructed 
that they might look to the account for what it was worth, 
as tending to show an express agreement. 

The defendant’s counsel then prayed the court to charge 
the jury—1. That if they should believe from the balancing 
of the account offered in evidence, and from the other testi- 
mony, that the note was taken in payment thereof, the plain- 
tiffs cannot recover on the account; which instruction was 
not given as asked, but the jury were charged that the bal- 
ancing of the account, together with what Abrahams might 
have understood, were not sufficient in themselves to bar a 
recovery on the account, unless there was an express agree- 
ment proved, to take the note in payment of the account. 
But the jury might consider the balancing of the account 
with the other evidence, to ascertain if there was such an ex- 
press agreement. 2. If the plaintiffs might, with ordinary 
diligence have made the money of Abrahams, and held the 
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hote without bringing suit, until he became insolvent, they 
caanot recover onthe account. 3. The offer of the plaintiffs 
counsel to cancel the note as to the intestate and Yarborough, 
was not sufficient ; the judgment against Abrahams should 
have been satisfied, or something should been done equiva- 
lent to the cancellation of the note as to him. 

The court refused to give the several charges prayed ; and 
thereupon the defendant excepted, as well to the instructions 
given to the jury, as to the refusals to charge. 


KE. W. Peck and R. H. Smrru, for the plaintiff in error, 
made the following points: 

1. The undertaking of A. L. & Co. with — Was an 
agreement to indemnify him, and as to their creditors, or those 
of A & T was void under the statute of frauds. If there was 
a sufficient consideration for the promise, the right to enforce 
a performance, did not inure to the ereditors. [3 Stewt. & 
P. Rep. 212; 1 Ala. Rep. 521; 4 Id. 390, 230; 8 Porter’s 
Rep. 334; 4 Johns. Rep. 222; 8 Id. 376; 10 Id. 412; 4 
Cow. Rep. 432; 20 Wend. Rep. 201; 7 Porter’s Rep. 62; 7 
Ala. Rep. 794. } 

2. The stipulation with T. to pay the debts of A. & T. 
did not give to thg members of the new firm severally the 
authority to contract new debts in order to discharge the old 
ones. Such a power does not come within the ordinary scope 
of partnership dealings. Lee did not authorise A. to procure 
the acceptances of the plaintiffs, but only to obtain an ad- 
vance upon his cotton. [3 Stew. Rep. 23.] It cannot be in- 
ferred from the failure of Lee to object, when informed by 
A. what he had done, that he sanctioned it—he did object as 
soon as he was called on fora settlement; an objection if 
sooner made would have availed nothing. [2 Ala. Rep. 502.] 
The publication in the gazette in respect to the dissolution 
of the old firm and the formation of the concern of A. L. & 
Co. was signed by A. alone, does not disclose a consideration 
for the undertaking to pay the debts of A. & T., and conse- 
quently does not 4 the case from the statute of frauds. 
[1 Stewt. Rep. 51; 7 Porter’s Rep. 62 ; 7 Ala. Rep. 791.] 
There can be no wt Sais of part performance to avoid the 
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objection—{ 2 Stew. Rep. 21]—nor can the supposed promise 
be assisted by parol evidence. [2 Ala. Rep. 571.] 

3. The note must have been taken in lieu of the account, 
and so far satisfies it that no action can be maintained there- 
on. [Minor’s Rep. 299; 1 Stewt. Rep. 220; 2 Id. 498; 1 
Stewt. & P. Rep. 446; 2 Porter’s Rep. 401; 9 Id. 146; 7 
Ala. Rep. 955.] The testimony of McConnell as to the man- 
ner in which he received it, noting on the account that it was 
received in “liquidation ;” and the testimony of Abrahams 
that he considered the note was received in payment of the 
account, all show that the account was extinguished. In- 
stead of leaving to the jury to say whether the note was ta- 
ken with such an intention, the court assumed that nothing 
would do but an express understanding in words. [1 Stew. 
& P. Rep. 446; 2 Hayw. Rep. 151; 21 Wend. Rep. 450; 3 
Nev. §& M. Rep. 167.]} 

It is insisted that taking a negotiable note, and negotiating 
it, prevents a resort to the account. By indorsing the note 
the payee gave up the right to sue on it, and consequently 
could not maintain an action on the account. [3 Cranch’s 
Rep. 311; 2 Dall. Rep. 100; 1 Johns. Rep. 34; 8 Id. 149, 
202; 10 Id. 104, 366; 7 Ala. Rep. 525.] It makes no dif- 
ference that no specific charge was prayed*on this point, for 
the court had instructed the jury in opposition to the view we 
have expressed, and considered the indorsement of the note 
as immaterial, if there was no express agreement to take it 
in satisfaction of the account. Prima facie, the note was 
taken in payment, and the onus of proving the reverse rested 
on the plaintiffs. [3 Nev. & Man. Rep. 167; 12 Johns. Rep. 
409; 4 Esp. Rep. 31; 5 Id. 121; 2 Hall’s Rep. 447; 2 Bos. 
& Pul. Rep. 518.] 

If Lee was liable, the laches of the plaintiffs below dis- 
charged him, if the money could have been made of Abra- 
hams. [1 Porter’s Rep. 260; 2 Id. 401, 411; 7Id. 175; 
Minor’s Rep. 299; 1 Stewt. Rep. 220 ; 48. & Porter’s Rep. 
201 ; 6 Ala. Rep. 678; 7 Id. 953; 12 Johns. Rep. 409; 2 
Hall’s Rep. 548; 1 Yerg. Rep. 31; 3 Nov. § Man. Rep 
167 ; 2 W Wilson’s Rep. 253.] But if this be not so, the 
recovery of the judgment against Abrahams bars a resort to 
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the account. -[4 Johns. Ch. Rep. 566; 13 Mass. Rep. 148 ; 
21 Wend. Rep. 450; 9 Sergt. & R. Rep. 142.] 

Lee refused to adjust the debt when called on by the plain- 
tiffs agent, and the latter notwithstanding took the note from 
Abrahams; this operated as arelease of Lee. [4 8S. & Porter’s 
Rep. 501.] And this misapprehension of the law by the 
plaintiffs’ agent, cannot relieve them from the consequences 
of the act. [7 Porter’s Rep. 175.] 

There certainly can be no recovery in this case, unless the 
note on Abrahams has been cancelled. The offer to cancel, 
as shown, was ineffectual, because it proposed to cancel no- 
thing, and the power to do the act was not within the scope 
of the authority possessed by an attorney atlaw. [4 Dess. R. 
45; 3Stew. Rep. 23, 27; 1 Porter’s Rep. 212.] 








Buss §* Batpwin for the defendants in error.—I. The ac- 
count sued on, is not, as to Lee, within the statute of frauds. 
It was not the promise to pay the “ debt of another’”—Abra- 
hams being a common partner. 

2. The consideration having been the transfer of the as- 
sets of the old firm: as between Terry and the others, it was 
zn executed promise. It was as if money had been deposited 
with the new firm to pay the debts of the old. [8 Porter, 
333; 4 Ala. Rep. 230; 6 Ib. 694; 7 Ib. 346.] 

3. As to all the account, except three items, it is for money 
advanced one of the partners during the existence of the firm. 
It is immaterial what became of the money. ‘The partners 
are all bound on a bill drawn by one in the firm name. Chit. 
on Bills, 45, et seq. and note ; Story on Part. 161, 152, note 
2; see also Collyer on Part. 307—that a bill drawn by the 
new firm on a contract made with the old, is a ratification of 
the act, and binds the partnership. 

Lee sanctioned this transaction. He did not signify dissent 
when informed of it, and this binds him of itself. [Story on 
Agency, $ 90, p. 254-5-6; 6 Ala. 527; 2 Penn. R. 160.] So, 
“ privity and silence,” proves previous authority. [8 Vesey, 
540; 2M. & S. 484; 3 Camp. 478.] 

It was enough that the money was applied to the use of the 
firm, with Lee’s consent and approbation. [11 Wend. 475.] 

4. As to the items for $541 80, balance of account of old 
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firm $370 75, and the grocery bill, in all $1064 98, (the gro- 
cery bill is a mere abuse of authority,) Abrahams was liable 
at all events. Judgment was against him, and more than 
this amount made out of him individually. Plaintiffs have a 
right toappropriate. In fact the law itself applies it to the 
individual debt first. [Chit. on Con. 757; Story on Part. 
243, § 157; and particularly 2 Harrington’s R. 172; 2N. 
H. Rep. 196.] 

5. The error in the charge, if any, worked no injury to the 
plaintiffs in error, and they cannot complain. The law hav- 
ing appropriated other money to the payment of these items, 
they were discharged ; and the jury did not find against, or 
charge the defendant Lee with them. 

II. The plaintiffs below are not deprived of an action on 
the account, because of the taking of the note. 

1. Not even if the note had been the note of the firm, as it 
purported. ‘There must be an express agreement to take it 
in payment. [9 Porter, 150; Chit. on Con. 766-7, and note 
and cases cited ; 8 Cowen, 77; 1 Hill’s N. Y. Rep. 516; 5 
Ib. 448; 3 B. & A. 611; 6 Eng. C. L. 397; Story on Bills, 
509, § 431; 4 Dev. Law Reporter, 460; 1 Dev. BE. R. 466; 
2 A. K. Marsh. 285-6; 10 N. H. Rep. 505.] 

2. The note did not turn out what it was given and taken 
for. As tothe party sought to be charged here, it was practi- 
cally, though innocently, a forgery. [12 Mass. Rep. 237 ; 
Law Reporter for July 1845, 131, ¢ 14; 1 Stew. Rep. 220 
and 354.] 

III. Lee is not discharged by delay: gratuitous indul- 
gence, even between principal and surety will not discharge 
surety—[6 Ala. R. 532; [b. 572; 3 Ib. 335,|—certainly not 
as between partners, where allare principals. [2 A. K. Mar- 
shall, 285-6. ] 

IV. The pretended endorsement does not avail Lee. There 
is no proof of negotiation. The blank endorsement is no- 
thing. [9 Porter, 367.] 

It is the same to Lee whether it was negotiated or not. 
He is not liable on the note—it can never be enforced against 
him ; if assigned, the note and account are both in the same 
hands, and embraced in an action concluding the liability on 
both. 
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V. If any offer to surrender or cancel were necessary, the 
authority of the plaintiff’s counsel of an act done in open 
court, in the prosecution of a case, cannot be questioned: If 
he could remit the judgment, why could he not deliver up 
the paper? But Lee repudiated the note—he certainly had 
no right to it. It was cancelled enough, when no recovery 
could be had on it, and it was void. 

VI. Lee cannot object that a recovery was had against 
Abrahams. It wasa good note as to him. He is not injur- 
ed, but benefitted. There is no election to take Abraham’s 
exclusive liability. Election supposes a knowledge of all the 
facts, and this must be shewn by the party setting it up. [7 
Johns. 477.] Besides, the remedies were not inconsistent, 
and only in such cases does the doctrine apply. 

VII. If the charge on the whole is right, and puts the law 
of the case fairly before the jury, it is not material about the 
form of it. The court puts it to the jury to decide whether 
there was any express agreement ; and so the record shows. 


™ COLLIER, C. J.—The first charge given to the jury, 
merely affirms that if A., L. & Co. received the assets of A. 
& T. under an agreement with T., to pay their debts, “it 
was a sufficient undertaking, and not within the statute of 
frauds, as to any thing involved in this case.” Such a con- 
tract is not obnoxious to that provision of the statute of frauds 
which declares, to “no action shall be brought whereby to 
charge the defendant upon any special promise to answer for 
the debt, default, or miscarriage of another person.” The 
testimony which induced this charge is thus stated in the 
bill of exceptions: “The terms on which said Terry went 
out, and said Lee § Yarborough came in, were, that said 
new firm of Abrahams, Lee & Co. should have all the assets 
of the firm of Abrahams & Terry, of every kind, and should 
assume to pay all its debts; and in pursuance of this arrange- 
ment, said new firm received the assets of said firm of Abra- 
hams & Terry, to pay its debts, and said Terry went out.” 
Here was clearly a sufficient consideration moving from Ter- 
ry to Lee, to support the undertaking of the latter, and this is 
quite enough to relieve the agreement from the influence of 
the statute of frauds, whether we consider the promise of Lee 
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as enuring to Terry, or to the creditors of A. & T. Its va- 
lidity is conceded if T. be regarded as the promissee, and if 
the’ plaintiffs may avil themselves of its previous adjudica- 
tions conclusively show the same result. In McKenzie v. 
Jackson, 4 Ala. Rep. 230, it was said, ‘‘ where the promise to 
pay the debt of another then subsisting, arises out of some 
new consideration of benefit to the promissor, or harm to the 
promissee, it isnot within the statute.” See also, 3 Stewt. 
&§ P. Rep. 54; 4 Cow. Rep. 432; 1 Wilson’s Rep. 305; 3 
Burr. Rep. 1886; 7 Johns. Rep. 463; 8 Id. 39; 10 Johns. 
Rep. 412.] The only difference in the facts of the case first 
cited, and that now before us, is this, there the partnership 
was dissolved, and one of the partners, together with a third 
person, received the goods, and all tlie debts and effects of 
the firm, and undertook with the other to pay all the debts 
of the firm, and what he owed individually ; afterwards, the 
parties receiving the goods, &c. promised a creditor of the 
firm to pay his debt: Held, that the promise made to the 
withdrawing partner was not within the statute of frauds, and 
the receipt of the goods was a sufficient consideration for 
the promise tothe creditor. Let this view of the law suffice 
to show that the circuit judge gghtly ruled in the first charge 
to the jury. 

The second instruction seems to us to assert a legal tru- 
ism, viz: that it does not come within the scope of the busi- 
ness of one partnership to pay the debts of another, but where 
the former receives the assets of the latter, under an agree- 
ment thus to appropriate them, then the payment of such 
debts becomes a legal duty. 

It is equally clear that the note which was taken by the 
plaintiffs’ agent of. Abrahams, must have been received in 
payment of their account, or the plaintiffs may prosecute an 
action on the account, as if the note had never been made, 
unless something subsequently occurring makes a different 
rule applicable. It has been often held, that a debt is not 
extinguished by the acceptance of an obligation of equal dig- 
nity. [Bowers v. State, 7 H. & Johns. 32; Clopper v. Union 
Bank, Id. 92; Hart v. Boller, 15 Sergt. & R. Rep- 162.] 
But a specialty is an extinguishment of the account for which 
it is substituted. [Mills v. Starr, 2 Bailey’s Rep. 359.] Whe- 
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ther a note is taken absolutely, as a payment, is a question of 
fact for a jury. [Johnson v. Weed, 9 Johns. Rep. 310; Me- 
Guire v. Gadsby, 3 Call’s Rep. 234.] In Sheehy v. Mande- 
ville, 6 Cranch’s Rep. 253, it was said, to make a promissory 
note a payment of an account, it must have been received in 
discharge. And it has been held, that receiving a note is pri- 
ma facie a payment. [Hutchins v. Olcutt, 4 Verm. R. 555; 
Plankinhorn v. Cave, 2 Yeate’s R. 370; Cornwall v. Gould, 
4 Pick. R. 444.} 

It has been decided, that a substituted note does not con- 
stitute a payment of an original one, which was valid, where 
the new note is avoided on the ground of usury. [Johnson 
v. Johnson, 11 Mass. R. 359; 1 Pick. Rep. 415; Stebbins v. 
Smith, 4 Id. 97, 100! Watkins v. Hill, 8 Id. 522; Ramsdell 
v. Soule, 12 Id. 126.] So it has been repeatedly adjudged, 
that a bill or note of a debtor, or any other person, is not a 
payment of a precedent debt, unless it be expressly so agreed. 
{Kennell v. Mungey, Peck’s Rep. 273; Murray v. Gouver- 
neur, 2 Johns. Cases, 438; Tobey v. Barbour, 5 Johns. Rep. 
68; Johnson v. Weed, 9 Id. 310; Herring v. Sanger, 3 Johns. 
Cases, 71; Bill v. Porter, 9 Conn. Rep. 23; Higginsv. Pack- 
ard, 2 Hall’s Rep. 547; Chasgain v. Johnson, 2 Bail. R. 574; 
McGinn v. Holmes, 2 Watt’s Rep. 121; Gilmore v. Bussey, 
3 Fair. R. 418.] A promissory note given to a creditor, if it 
is not intended by the parties as a payment, shall not ope- 
rate as such. [Maneely v. McGee, 6 Mass. Rep. 358; 
Goodenow v. Tyler, 7 Mass. 36; Emerson v. Prov. Hat Man. 
Co. 12 Mass. R. 237; Vancleefv. Therasson, 3 Pick. R. 12.] 
But it has been held that when a debtor gives his negotia- 
ble note to his creditor, for adebt due by simple contract, the 
presumption is that it was received in payment ; this presump- 
tion may be controlled by evidence that such was not the in- 
tent of of the parties. [Baker v. Briggs, 8 Pick. Rep. 122; 
Reed v. Upton, 10 Id. 522; Jones v. Kennedy, 11 Id. 125; 
Wood v. Bodwell, 12 Id. 268; Hoar v. Clute, 15 Johns. R. 
224; Harrison v. Hicks, 1 Porter’s Rep. 423.] The mere 
giving of a promissory note is not the payment of a pre-exist- 
ing book debt, and upon default of the payment of the note, 
the creditor may recover upon the original consideration. 
[Putnam v. Lewis, 8 Johns. Rep. 389; see Hays v. McClung, 
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4 Watts R. 452; Porter v. Talcott, 1 Cow. R. 359. Ayres 
v. Vanlien, 2 South. R. 765; Crockett v. Trotter, 1S. & P. 
Rep, 446; Cromwell v. Lovett, 1 Hall’s Rep. 56; Franklin 
v. Vanderpoel, Id. 78; Sneed v. Wiester, 2 A. K. Marsh. R. 
277.] Giving a note which proves to be an insuflicient se- 
curity, does not discharge the original debt. Nor will a check 
or note which is merely colorable, or founded upon a void 
consideration, have that effect. [Dennie v. Hart, 2 Pick. R. 
204; People v. Howell, 4Johns. Rep. 296; Patton v. Ash, 7 
Serg. & R. Rep. 116; Beard v. Brandon, 2 N. & McC. Rep. 
102.] In Emerson v. Providence Hat Man. Co. 12 Mass. R. 
237, it was decided, that if a new security be received in pay- 
ment of a previous liability, which the creditor cannot collect 
on account of a want of authority in the agent who gave it, 
the original liability is not discharged. So a creditor taking 
a note which he indorses, and has discounted at bank, but is 
afterwards obliged to pay doesnot thereby discharge the an- 
tecedent liability. [Kean v. Dufresne, 3 Sergt. § R. Rep. 
233. ] 

In The Bank of the Commonwealth v. Ray, 7 J. J. Marsh. 
R. 272, a new note was given at a bank as a renewal of a 
former note, including one new obligor, and dropping two 
of the former, and the bank, after notice that the signature of 
one of the sureties to the second note was a forgery, brought 
a suit thereon, obtained judgment against one of the obligors, 
issued execution, and made part of the money out of one of 
the parties to the second note: Held, that these facts showed 
astate of things amounting toa payment and discharge of 
the first note. 

It is conceded, that although the third instruction may be 
correct, as the assertion of a legal proposition, yet it was not 
adapted to the evidence in the cause, and was calculated to 
mislead the jury, to the prejudice of defendants. 'The mere 
fact that the note was indorsed with the names of the plain- 
tiffs, the yayees, does not warrant the inference that that they 
had made some third person, the proprietor of it. We know 
that according to the usual course of business notes in the 
form of that now in question. are indorsed by the holder 
when they are delivered to the officers of the bank for collec- 
tion; and it is not an unfair inference to presume that the 
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plaintiffs indorsed the note in compliance with such usage. 
But be this as it may, there was no evidence to show that the 
plaintiff ever negotiated it, so as to divest themselves at any 
time of the title to it. Suppose however, it had been shown, 
that by their indorsement the plaintiffs made a third person 
the holder of the note, would this make the reception 
of the note more absolutely a payment than it otherwise 
would be? We think not. ‘The note was doubtless taken 
under an impression by the plaintiffs, their agent, and Abra- 
hams, that it was a valid security, and their mistake in this 
respect should not work harm to them. We have seen that 
it has been decided, if a creditor receives a substituted secu- 
rity, which he indorses and has discounted, but afterwards 
pays the same, he may sue upon the antecedent liability. So 
it has been held, as several of the citations we have made 
show, that if the creditor cannot collect the new security, in 
consequence of the want of authority in the party giving it, 
he may resort to the original cause of action ; especially if he 
was ignorant of the invalidity of the substituted demand 
when he instituted his action uponit. There is no evidence 
in the record, indicating that the plaintiffs were aware that 
Abrahams had transcended his legitimate powers, in sub- 
scribing the names of A., L. § Co. to the note, when they 
sued, or recovered a judgnent thereon. The argument then, 
that the third charge was calculated to mislead the jury, is 
not well taken. But if such is its character, it is perhaps 
worthy of consideration, whether, as it is correct in the ab- 
stract, it was not incumbent upon the defendant to have ask- 
ed additional or explanatory instructions. 

In instructing the jury, that to make the note a satisfaction 
of the account, there should have been an express agrement 
lo that effect, it is clearly true that the court followed some 
adjudged cases. Whether these decisions lay down the law 
in terms too stringent, we will not stop to inquire, since it is 
clear, (no matter how this may be,) if the defendant’s intes- 
tate was ever liable on the account, the liability is undis- 
charged by any thing shown at the trial. 

The agreement between Terry and Lee upon the with- 
drawal of the one and the coming in of the other, enured 
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to T. and not to the creditors of the firm of which he had 
been a partner, and he alone could sue for its breach. 

To entitle a party to maintain an action upon a contract, 
it must have been made with him, or he shouldhave been le- 
gally and really interested in it when made. [Dawes v. 
Peck, 8 T. Rep. 332; Anderson v. Martindale, 1 East’s Rep. 
497; Skinner v. Stocks, 4 B. §& A. Rep. 437.] It is not 
enough that he have an equitable interest. [Shaw v. Sher- 
wood, Cro. Eliz. Rep. 729; Allen v. Jeulett, Holt’s Cases, 
641; Carnezie v. Waugh, 2 D. & R. Rep. 277; Phillips v. 
Bateman, 16 Easts Rep. 370.]| There can be no question 
that a party may not only sue upon a contract made by an 
agent, previously appointed, but he may in some cases adopt 
a contract made for his benefit. [Ker v. Osborne, 9 East’s 
Rep. 378; Owen v. Bowen, 4 Carr. & P. Rep. 93.] It should 
appear that the plaintiff is the only person with whom the 
contract was made, or in whom the legal interest was vested 
at the time it was made ; for all parties in whom the jotné le- 
gal interest ina contract is vested, must sue for its breach; 
and this though it was made with several, or was in terms joint 
and several. [Withers v. Bricham, 3 B. & C. Rep. 254; 6 
D. & R. Rep. 106; Eccleston v. Clipsham, 1 Saund. R. 153.] 
If however, the cause of action and legal interest of the plain- 
tiff in the contract be joint, he need not join any other party, 
though the words of the contract made another person jointly 
interested. . 

It has been held that there may have been a change of cre- 
dit between the parties which will entitle the plaintiff to re- 
cover, though he was not the original contractor with the de- 
fendant ; thus, “‘suppose A owes B $100, and Bowes C $100, 
and the three meet, and it is agreed between them, that A 
shall pay C the $100, B’s debt is extinguished, and C may 
recover that sum against A.” ['Tatlock v. Harris, 3 'T. Rep. 
180; Hodgson v. Anderson, 3 B. & C. Rep. 855; 5 D. & R. 
Rep. 735.] But it is said to be necessary that B’s debt should 
be extinguished by the arrangement. [Wharton v. Walker, 
4B. § C. Rep. 163; Wilson v. Coupland, 5 B. & A. Rep. 
228; Spratt v. Hobhouse, 4 Bing. R. 173.] And this it is 
said, can only be done by a communication between all the 
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parties, and an express agreement by the plaintiff to accept 
the defendant as his debtor. [Wharton v. Walker, supra. | 
These citations furnish principles so direct and explicit to 
show, that the plaintiffs could not have maintained an action 
upon the contract between ‘Terry and the defendant’s intes- 
tate, that it is needless to amplify the point. 

This conclusion is by no means decisive of the present case, 
if the intestate, after his initiation into the firm, became lia- 
ble to the plaintifis. The intestate, it will be observed, au- 
thorized Abrahams to obtain a loan of money from the plain- 
tiffs, upon the faith of his crop of cotton, growed in 1836, to 
be shipped to them. A loan could not be thus obtained, but 
the plaintiffs aceepted the drafts of A., L. & Co., and thus 
the identical object proposed to be effected by the loan was 
answered. Now it is clear, that this transaction was not con- 
summated according to the authority which L. conferred up- 
on A.; but it was done in a manner to subserve the same pur- 
pose, without, so far as the record informs us, imposing ¢ 
heavier burthen upon L., who, when informed by A. (short- 
ly afterwards,) what he had done, made no objection. The 
question is, whether his silence shall be construed into an as- 
sent to what A. did. 

It is stated to be a well established rule, that where aman 
srands by, knowingly, and suffers another person to do acts 
in his name, without any opposition, or objection, he is 
presumed to have given an authority to do those acts.. [Sto- 
ry on Agen. §2-3.] It is competent for a principal to ratify 
the unauthorized acts or omissions of his agent ; especially if 
the rights of third persons are not thereby prejudiced. _ If, 
therefore, ‘the principal, upon a full knowledge of all the 
circumstances of the case, deliberately ratifies the acts, doings 
or omissions of his agent, he will be bound thereby, as fully 
to all intents and purposes, as if he had originally given him 
direct authority in the premises, to the extent which such acts, 
doings or omissions reach.”. [Story on Agen. 234 to 253.] 
‘‘ Slight circumstances and small matters will sometimes suf- 
fice to raise the presumption of a ratification. But whenev- 
er the acts and conduct of the principal are inconsistent with 
any other supposition, the presumption becomes of course 
far more violent and conclusive.” [Id. 247.] Long aequi- 
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escence, without objection, and even the silence of the prin- 
cipal, will in many cases amount to a conclusive presump- 
tion of the ratification of an unauthorized act; especially 
where such acquiescence is not otherwise accounted for; or 
such silence is either contrary to the duty of the principal, or 
it has a tendency to mislead the ether side... As an example 
it is said, “ where an agent, without authority, had compro- 
mised a debt of his principal, who after knowledge of the 
fact, made no objection, and acquiesced for a length of time 
in the act he was held bound by it. Where an agency ac- 
tually exists, the mere acquiescence may well give rise to the 
presumption of an intentional ratification of the act.” [Id. 
248-9.] .‘‘If the principal having received information by a 
letter from his agent, of his acts touching the business of his 
principal, does not in a reasonable time express his dissent to 
the agent, he is deemed to have approved his acts, and his si- 
lence amounts to a ratification of them.” , [Id. 250-1; 1 Liv. 
on Agen. 50; Wood v. McCain, 7 Ala. Rep. 800, and cita- 
tions there made; Vianna v. Barclay, 3 Cow. Rep. 281; Bell 
v. Cunningham, 3 Peters’ 69, 81; 4 Wash. C. C. Rep. 559; 
Erick v. Johnson, 6 Mass. Rep. 193; Amory v. Hamilton, 17 
Id. 103; Richmond Man. Co. v. Starks, 4 Mason’s R. 296; 
Terril v. Flower, 6 Marsh. Rep. 584; Rogers v. Kneeland, 
13 Wend. R. 114; Paley on Agen. 171-2; Prince v. Clarke. 
1B. & C. Rep. 186.] This view of the law, as sanctioned 
by the highest authority, is quite satisfactory to show, that 
the jury might have inferred thai the intestate ratified the act 
of A. as his agent, in obtaining the acceptance of the plain- 
tiffs upon the drafts of A., L. & Co. This being the case, 
and the note which was given by A. upon liquidating the 
plaintiffs’ account for advances, &c., not being obligatory up- 
on the intestate, or accepted by the plaintiffs as an abso- 
lute payment, we can conceive of no objection to the main- 
tenance of the present action. 

In respect to the items in the plaintiffs’ account, with 
which the intestate was chargeable, but for which A. indi- 
vidualiy, or in connection with the other members of his 
firm, was liable, it may be remarked that they do not amount 
to as large a sum as was collected upon the judgment against 
A. In addition to the costs, A. testifies that $1701 was made 
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by the sale of his property to satisfy that judgment. This is 
too clear to warrant the inference that the estate of A., L. & 
Co. was thus seized and sold; if such were the case, the de- 
fendants in the case at bar, could claim a deduction pro tan- 
to, from so much of the account as A., L. & Co. were jointly 
liable to pay. But as the judgment was against A. individu- 
ally, who was responsible for the entire account, and his sep- 
arate property was devoted to its payment, it was competent 
for the plaintiffs so to apply the credit as to extinguish first 
the items of the account with which A. or A. & T. were 
chargeable. 

It is difficult to perceive of any reason why the neglect of 
the plaintiffs to sue A. more promptly, should affect the lia- 
bility of L. ‘They were both primary debtors, and if L. had 
desired a more speedy collection, he should have paid the 
plaintiffs to the extent of his responsibility, and have sought 
reimbursement from A of his proportion of the debt. 

The admission by the plaintiffs, that the plea which denied 
that the note declared on in the three first counts of the decla- 
ration, was made by the intestate, or by his authority, was true 
would have barred another action thereon against his represen- 
tative. The judgment upon this plea being matter of record, 
would itself have been conclusive in their favor. It is equiva- 
lent to a cancellation, and if this be necessary, where the party 
insisting on it is not liable on the note, it may be regarded as a 
substitute ; especially where a judgment has been recovered 
upon it against the party chargeable, so as to merge it, and 
make a part of the file in that suit. 

We have gone quite beyond the questions arising upon the 
charges givenand refused. But we have done so in deference 
to the arguments of counsel. The result of what we have 
said is, the judgment must be affirmed. 
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BAZEMORE v. WILDER. 


1, Where usurious interest is agreed on, by a contract made in another 
State, and a settlement is afterwards made here, where a note is given for 
the balance remaining due, in which usurious interest is also reserved, the 
borrower is not a competent witness to prove the usurious contract made 
elsewhere, but is so as tothe usury here. When therefore he is sworn as 
a witness, so much of his testimony as relates to the usury elsewhere, may 
properly be excluded. 

2. When usurious interest is reserved inthe sum of a note, the amount of 
the usurious interest should be rejected, and it is no error of which the de- 
fendant can complain, when the court instructs the jury that no interest 
should be allowed after the making of a usurious note. 

3. When a contract is made in another State, and no proof is made of its in- 
terest and usury laws, there is no error in charging the jury that no de- 
duction should be made fromthe face of a note for usurious interest. 


Writ of Error from the Circuit Court of Randolph. 


Assumpsit by Wilder against Bazemore, and another, on 
seventeen promissory notes for fifty dollars, each dated 18th 
May, 1841, and due one day after date. 

At the trial the defence relied on was usury. The defend- 
ant was sworn as a witness, and stated that he borrowed from 
the plaintiff about the year 1837, in the State of Georgia, 
where the plaintiff then and still resides, some $1000 or 
$1100, for which notes were given, bearing interest from 
their date, and that separate notes were given for eight per 
cent. additional and unlawful interest. Sometime in the 
years 1839, ’40 and ’41, the defendant paid the plaintiff in 
the State of Georgia, three payments, of $400, $350 and $30 
each. ‘The notes sued on were executed at the time of their 
date, in this State, in extension of the said debt, for borrowed 
money, and for no other consideration. At that time there 
was acomplete settlement of the transaction for borrowed 
money ; the calculations were made of interest at the rate of 
16 per cent. per annum, and the notes sued on were given 
forthe same. This is continued to be done according to that 
rate of calculation. 
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The plaintiff objected to this evidence, and to the defend- 
ant as a witness, and on his motion the court excluded all the 
defendant’s testimony in regard to the giving of notes, the 
rate of interest, and the payments which had taken place in 
Georgia, but allowed the testimony in relation to the making 
of the notes in Alabama, and the rate of interest there charg- 
ed, to go to the jury. There was no other proof in the cause. 

The court charged the jury they could not regard the evi- 
dence as to the matters of notes in Georgia, nor of the pay- 
ments there made, but they were authorized to regard the 
testimony of the defendant as to the making of: the notes in 
Alabama, and the rate of interest collected. In making the 
verdict, the jury would first inquire whether any amount 
over and above lawful interest was embodied in the notes, 
and if any such was so in the face of the notes, their verdict 
must be for the sum of the notes, deducting therefrom the 
usurious excess of interest, but they were allowed to give the 
plaintiff legal interest on the sum borrowed and unpaid up to 
the time of making the notes sued for; they could however 
allow no interest after the making of the notes. 

The court also charged the jury, that as there was no proof 
as to the rate of interest charged on the notes in Georgia, 
they could make no diminution for usurious interest there. 

The defendant excepted to the exclusion of his evidence, 
as well as to the charges of the court, and these matters are 
here assigned as error. 


S. F. Rice, for the plaintiff in error, insisted, 

1. The notes being made in this State, under a usurious 
contract, every circumstance or fact in connection with the 
usury, was competent evidence. [Paul v. Meek, 6 Al. Rep. 
750. | 

2. All the evidence of the transactions in Georgia being 
excluded from the jury, it is manifest the charges are errone- 
ous, as having no application to the case before the jury, and 
therefore must have wrested them to the defendant’s preju- 
dice. ‘ 


F. W. Bowpvon, contra, argued, 1. The defendant is not 
competent to establish usury committed in another State, and 
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for this his evidence was properly excluded in relation to the 
transactions there. [Wilson v. Walker, 3 Stewart, 211.! 

2. The borrower is only competent to testify of the illegal- 
ity of the transaction for usury—{Paul v. Meck, 6 Ala. Rep. 
756 ;] but here the attempt was to shew the laws of Georgia, 
the contract there, and other matters which the defendant was 
not competent to prove. [7 Ala. Rep. 185.] 

3. The charge of the court may be subject to criticism, 
but when all the parts are taken in connection with the facts 
of the cause, it iscorrect; as it directs the jury to reject ail 
interest accruing after the making of the note in Alabama. 


GOLDTHWAITE, J.—1. There is some obscurity in 
the charges to the jury, but a brief examination of the facts 
will enable any one to ascertain the precise bearing the court 
intended the instructions to have. It appears the money was 
borrowed from the plaintiff in Georgia, where he resided, and 
it is evident the laws of that State furnish the rules by which 
the transactions there had are to be expounded. After the 
dealings between the parties had continued for some years, a 
settlement took place in Alabama, when the notes in suit 
were made, and when also usurious interest was contracted 
for, and, as we infer from one portion of the charge, carried 
into the face of the notes, although these on their face are 
payable one day after date. With respect to the usurious 
contract in this State, the defendant was a comptent witness 
under our statute, but he was not so as to the usurious con- 
tract in Georgia. ‘This point was so settled in Wilson v. 
Walker, 3 Stewart, 211, where the statute was construed as 
not letting in the defendant to show a usurious contract in an- 
other State. After the disclosure of the facts by the witness, 
it became necessary, and certainly was proper, for the court 
to exclude from the jury that portion of his testimony which 
related to the usurious transactions in Georga. We do not 
understand the court as going beyond this in the exclusion, 
and to this extent it was warranted by the case just cited. 

2. As there was properly speaking no evidence before the 
jury, of the transaction in Georgia, the court might well have 
omitted all mention, or reference to it, but the witness was 
sworn, and had testified to the jury, therefore it became a 
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matter of some moment for the court in its charge to discon- 
nect the transactions, and in doing this we cannot perceive 
the least error. The jury was told to ascertain in the first 
instance, whether any unlawful interest was embodied in the 
notes sued for, and if there was, to reject it. They were 
also instructed to allow no interest after the making of the 
notes. So far as the charge applied to the transaction in 
this State, there is no error of which the defendant can com- 
plain. 

3. As the defendant, after the rejection of his testimony of 
the transactions in Georgia, offered no evidence whatever of 
the laws of that State with respect to interest, and usury, 
there was nothing upon which the illegality of the contract 
there could be predicated, and therefore it was correct to in- 
struct the jury, no diminution could be made on account of 
usurious interest, taken or reserved there ; and although that 
part of the charge allowing the jury to give the plaintiff law- 
ful interest on the sum borrowed and unpaid up to the time 
of making the notes, may not be precisely correct, yet the er- 
ror, if there is any, is against the plaintiff, who was entitled 
to recover according to the calculations thus made, and ac- 
quiesced in by the defendant. 

We think there is no error in the record. Judgment af- 
firmed. 





CASEY v. HOLMES, BOTT & EARLE. 


1. The complainant, and defendants, were proprietors of adjacent warchous- 
es, and wharves, to each of which was attached a steam power screw, for 
compressing cotton, and upon the consideration, that the complainant 
would allow the defendants the use of the principal part of his wharves, and 
abstain from receiving the wharfage on cotton landed there, the defend- 
ants agreed not tocompress cotton at their screw during a period stipulat- 
ed. Held, that in such a case, where one of the parties had performed his 
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~ part of the contract, chancery had jurisdiction to interfere, and by injune- 
tion restrain the other party from violating it. That it was not necessary 
that the contract should have been actually violated; it is sufficient that 
the danger of its violation is imminent, and actually impending. 

2. The court will not specifically enforce a contract, the terms of which are 
so doubtful, or ambiguous, that they cannot be understood ; but where the 
contract has been partially executed, and one of the parties has derived a 
benefit from it, the court will struggle hard for its meaning, and will en- 
force it according to the probable intent of the parties. 

3. When a written contract refers to the terms of another contract, as one 
of the stipulations then agreed on, proof may be made what the terms so 
referred to were. 

4. It is only necessary to state a contract according to its terms, and legal 
effect, and although in a bill for specific performance, it is necessary to al- 
ledge a performance, or offer to perform, on the part of the plaintiff, it is 
not necessary to anticipate the defence of the defendant. 

5. Bills for a specific performance, are addressed to the sound discretion of 
the court, and relief will not be granted, where, under all the circumstan- 
ces of the case, it would be inequitable to enforce a performance, but the 
parties will be left to theirlegal remedy. Greater latitude will be allow- 
ed the defendant in resisting, than will be accorded to the plaintiff in mak- 
ing out his case. 

6. To entitle one of the parties to a contract, to defend himself by proving a 
violation of it by the other, he must act promptly. He cannot afterwards 
take the benefits the contract conferred on him, and then refuse to per- 
form it, as to the benefits conferred on the other contracting party. 











Appeal from the Chancery Court at Mobile. 


Tue bill was filed by the appellant, and alledges, that he 
is the owner and occupier of a cotton press, in the city of Mo- 
bile, known as the “ Independent Press,’’ and of the wharves 
and warehouses thereto attached, and was engaged in the 
business of compressing, and storing cotton—that there was a 
certain other cotton press in the city, with large warehouses and 
wharves thereto attached, known as Hitchcock’s Press, situ- 
ate contiguous to the press of appellant. That sometime in 
the spring or summer of 1845, appellant had made an arrange- 
ment with the owners of Hitchcock’s press, for the lease 
thereof at a stipulated rent. Subsequent to this an agreement 
wasentered into, between appellant and the appellees, to the 
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effect, that if the appellant would give them the benefit of 
the aforesaid agreement, so that they should become the les- 
sees thereof, they undertook, and agreed, not to use the 
screws and machinery of the press, in c ompressing cotton, and 
that he accordingly relinquished his right, and they became 
the lessees thereof, and he became their surety for the pay- 
ment of the rent. 

After they had become the lessees of the press, they and 
appellant entered into an agreement in writing, to the effect 
that your orator should surrender to them the entire and undi- 
vided control of the wharf in front of the Independent Press, 
and also 150 feet of new wharves, adjoining the Independent 
Press, with the exception of 200 feet at the north end, which 
was reserved for the purpose of shipping compressed cotton, 
the entire inward receipts of said wharves, to be appropri- 
ated to the appellees, and the inward wharfage not to exceed 
five cents per bale. In consideration thereof, the appellees 
agreed to use Hitchcock’s press as a warehouse, and in no in- 
stance to use it for the purpose of compressing cotton, re- 
serving to appellant the privilege of using the screws of the 
press, for the purpose of pressing cotton, in the event of the 
breaking of his own press, he paying to them $500 for the 
use of the screw. It was further agreed, that the terms of 
the attachment of Hichcock’s press to the Independent press, 
should be the same as those agreed on between T’. Holland 
and J. Alsobrook, of the F'actor’s press, for the business of 
1844, 1845, and to be determined upon by them. Theagree- 
ment is made an exhibit to the bill. 

That in pursuance of said agreement, he surrendered to the 
appellees the wharves before mentioned, and has in all things 
performed, and is ready and willing to perform his part of the 
contract—that confiding in their promise, he made contracts, 
and arrangements with divers persons, whereby he undertook 
that Hitchcock’s press should not be used for the purpose of 
compressing cotton, and which would be violated if the press 
is now used for that purpose. 

That the appellees, in violation of their agreement, are 
now fitting up the press, and preparing to compress cotton, 
and threaten to use, and will use the press for that purpose, 
unless restrained—that they are insolvent, and irresponsible, 
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and unable to pay such damages as might be recovered of 
them. The prayer of the bill, is for an injunction, which was 
granted by a circuit judge. 

The defendants, by their answer, admit, they signed the 
instrument set out in the bill, but insist it was a mere mem- 
orandum, and part only of an agreement, had between the 
parties. ‘That previous and subsequent to its being signed, 
there were many negotiations, promises, representations, &c. 
all of which were component parts of the contract. Deny 
that any favor was conferred on them by Casey, in letting 
them take his contract for Hitchcock’s press; that he was 
unable to comply, &c. 

That he strenuously urged their entering into the agree- 
ment above set forth, representing that he had received over 
100,000 bales of cotton at the Independent press, the preced- 
ing year. That he had made agreements with planters, and 
would make such with others, which would increase the 
quantity, and compensate them for not running their screw 
—that the wharfage would have been worth to them about 
$5,000, and the storage and charges on such cotton about 
forty cents per bale. 

That the most of the cotton, which came over said wharves 
and are to come, came without specific instructions from the 
planters, as to where it was to be stored, and that when 
landed on said wharves, and whenever it came without such 
instructions, the factor, or planter, ordered it to be stored 
wherever he thought proper—that they obtained but one- 
third of the cotton to be stored with them, and the Indepen- 
dent and other presses the residue. 

That to induce them to enter into the contract, he made 
many representations of the advantages to accrue to them 
from his efforts, and influence, and persuaded them, that by 
making an arrangement against the other presses and ware- 
houses of the city, they would jointly be enabled to control 
a large portion of thecrop. ‘That at the time, the sympathies 
and feelings of the planting interest was committed to sustain 
his enterprise, as it wasan effort to break down a combina- 
tion and monopoly of the upper presses, and that circulats had 
been addressed to the planters, and agreements made with 
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them, that a uniform tariff of rates should be established not 
exceeding certain charges. 

That by reason of his subsequently joining said combina- 
tion, and falsifying his contracts with the planters, their sym- 
pathies were turned against him—that relying on his good 
faith, and the promises and inducements held out, they sign- 
ed the agreement, but have since discovered they were gross- 
ly and fraudulently imposed on—that he has not kept his 
promises, but has himself joined the “ combination up town,” 
the interest of which was directly opposed to that of respon- 
dents—that they are informed he has permitted cottons 
which were ordered to his press, the wharfage of which would 
go to respondents, to be landed on the upper wharves, there- 
by also depriving them of the storage, and instead of resisting 
the monopoly, has become a party to it ; and they are inform- 
ed, and believe, he has sold the press power of respondents to 
the combination for $2500 or $3000, in opposition to the spi- 
rit and design of the contract. That he has acted in bad 
faith, and the contract was procured by deceit—that he re- 
fused to comply with his stipulations, and they notified him 
they considered the same as annulled. 

That by said contract it was stipulated, that “ the terms of 
attachment” between Hitchcock’s and the Independent press, 
should be the same as existed between the Factors’ press and 
Holland’s warehouse. That they have been informed by one 
of the parties, that the press should pay the ordinary charge 
for “arranging,” to the warehouse, amounting to three cents 
per bale—that the charge is reasonable, and a bare compensation 
for the labor—that in defiance of his contract, Casey has re- 
fused to pay this charge, and denies his liability, and the res- 
pondents are unable to collect it—that Casey is embar- 
rassed, and it could not be collected by law, from his insol- 
vency. 

That the probable amount of profits they would derive 
from the screws, for the rest of the year is $12,000, and that 
they estimate the loss already sustained by them, from Ca- 
sey’s bad faith, at $10,000—that up to the time of filing the 
bill, they have kept their contract with complainant, and 
considering it as annulled, they assumed the right to run the 
screws, &c. &c, 
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For so much of the testimony as is important, see the opin- 
ion of the court. 

The chancellor, by his decree, considered that anintention 
merely to violate the contract, did not jnstify the interposi- 
tion of chancery. Further, that a material part of the con- 
tract was omitted in the bill, and the bill therefore defective, 
and therefore, without an examination of the answer, and 
proofs, dismissed the bill. This is now assigned as error. 


Campse.t and Jones, for plaintiff in error. 

1. The contract between the parties, on which the bill is 
founded, was in writing, and parol evidence is inadmissible 
to vary or add to its terms, or even to explain any patent am- 
biguity. 

2. If there had been fraud in procuring the execution of 
the contract, that might be established by parol. But the 
proof does not show any such fraud. 

3. The contract on the part of the defendant, was a cove- 
nant for a valuable consideration, not to carry on a particular 
business in a particular place, for a limited time. Such a 
contract is valid, and not against public policy. [1 Story’s 
Eq. 289, $ 292, and cases cited in note ; Mitchell v. Reynolds, 
1 P. Wms. 181; 3 Brown Parl. Cases, 349; 6 Adol. & Ellis, 
959, (33 Eng. C. L. R. 254.) 

4. In such a case, equity will decree a specific perform- 
ance. [2 Story’s Eq. 22, 29, especially $ 722, a.; Drewry 
on Inj. 251, (36 Law Lib. 172;) Kemble v. Kean, 6 Simons, 
333, (9 Con. Ch. Rep. 296. ) 

5. The whole substance of the contract was, to give the 
defendants the use of the plaintiffs’ wharves, and to restrain 
the defendant from compressing cotton with Hitchcock’s 
press, during the business season of 1845-6. 

{n going after the terms of attachment of Holland’s ware- 
house to the Factor’s Press, the chancellor quit the material 
and important point. He dropped the substance to catch at 
the shadow. 

6. The ground on which the chancellor predicated his de- 
cree was, that there is no breach of the defendant’s covenant 
alledged. It appears from the answers of the defendants that 
they had in fact literally broken their covenant, by com- 
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pressing one bale of cotton before the bill was filed. But 
from the nature of the case, there could not be a substantial, 
specific performance, without restraining the defendants from 
doing the acts. It is submitted that in such a case, it is ne- 
cessarily sufficient, a declared intention and acts of prepara- 
tion to break their agreement. ‘This is distinctly alledged in 
the bill, and admitted in the answer. 


Fox, contra. 

This bill cannot be sustained.~ Asa general rule the court 
will not interfere, unless the contract relates to the realty. 
Exceptions are allowed only in special cases, and always in 
guarded terms. No good precedent can be cited where the 
court interfered by anticipation to prevent the violation of an 
agreement merely personal, and sounding in damages before 
there has been a default. ‘To prevent permanent and _ irre- 
parable injury to the freehold, where the danger is imminent, 
the aid of the court may probably be invoked, but even to 
this extent the jurisdiction is not settled, and in no other case 
does it seem to have been claimed. 

An examination of the case of Martin v. Watkin, 2 P. Wms. 
266, will show that it does not sustain the case of the appel- 
lant. A mere suggestion of apprehended injury, is insufli- 
cient to call into operation the extraordinary powers of the 
court. [Logman v. Califord, 3 Anss. 645; Long v. Brown, 
A Ala. 622.] 

The bill is obnoxious to another fatal objection. The a- 
greement as set out is incomplete and uncertain in its terms, 
as it adopts in general language terms said to exist between 
other parties. It is not shown what these terms are, either 
by the agreement itself or by the bill, but they are evidently 
material parts of the agreement. ‘The rule is, that the agree- 
ment must be set out with a sufficient degree of certainty, 
that the court can see from inspecting it, the decree it should 
render. [Smith v. Burnham, 3 Sumner, 435; Colson v. 
Thompson, 2 Wh. 336; 2 Story’s Eq. $$ 751, 764, 767; 
German v. Macklin, 6 Paige, 288; Brodie v. St. Paul, 1 Ves. 
jr. 333 ; Walpole v. Oxford, 3 Ib. 419; Hamitt v. Yielding, 
3Sch. § Lef. 548; Lindsay v. Lynch, Ib. 7; Goodwin v. 
Lyon 4 P. 297; Lewis v. Love, 1 Ala. 335. | 
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~ The whole contract must be before the court. The court 
will not decree for a part unless it can decree for the whole. 
[Kemble v. Kean, 6 Simons, 333; Kimberly v. Jennings, Ib. 
640; Drewry on Inj. 36 Law. Lib. 175; Att’y Gen. v. Day, 
1 Ves. sr. 217.] 

The court will not enforce a contract when it does not 
know the terms composing it, but refers for some of its terms 
to other papers which are not produced, or to the determina- 
tion of other parties. [Kennedy v. Lee, 3 Meri. 440; Wilks 
v. Davis, Ib. 507; Milnes v. Gery, 14 Ves. 400. ] 

The agreement set out is against public policy, and in res- 
traint of trade. A covenant not to carry ona particular trade 
within a reasonable distance of another carrying on the same 
trade may be good, but whatever may be the form of the a- 
greement, if it amounts to an absolute prohibition, it cannot 
be supported. ‘The effect of it here, is to create a monopoly. 
[Story on Const. $ 190.] 

But supposing the bill to be good, the complainant is not 
entitled to his decree—1. Because he alledges insolvency of 
the defendants as the gravamen of the complaint, and this is 
disproved. 

2. The testimony establishes that the conduct of the com- 
plainant is obnoxious to a charge of tardiness, unfairness, and 
general bad faith, and that he has in fact broken his part of 
the agreement. [2 Story’s Eq. $$ 769, 770; Jones v. Ro- 
berts, 3 H. & M. 436; 3 Bibb, 298; 4 Munf. 273, 288 ; Hep- 
burn v. Dunlap, 1 Wh. 179; Thompson v. Todd, 1 Pet. C. 
C. Rep. 380; 1 Mad. Ch. 405, et seg.; Cathcart v. Robinson, 
5 Pet. 264.] 

Slight circumstances of unfairness misrepresentation, con- 
cealment, mistake, or the omission of any one of the terms of 
the real agreement are sufficient to defeat the relief sought. 
[14 Ves. 519; 2 Story Eq. § 770; Beck v. Simmons, 7 Ala. 
71; Cadman v. Homan, 18 Ves. 10.] 

And to show these circumstances, parol evidence is admis- 
sible. [2 Mad. Ch. 321; Gorman v. Salsbury, 1 Vern. 240; 
1 Ves. § B. 527; 4 Pet. 328; Gould v. Womack, 2. Ala. 83; 
2 Swans. 244.] , 
Complainant’s violation of the spirit and letter of this agree- 
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ment, authorized defendants to abandon it. (Martin v. Chap- 
man, 6 P. 344.} 


ORMOND, J.—We agree with the chancellor, that there is 
nothing in this contract, which would prevent the interfe- 
rence of a court of chancery by injunction, if a proper case 
is made out by the bill. ‘The complainant and the defendants 
were proprietors of adjacent warehouses, and wharves, to 
each of which was attached an expensive apparatus for com- 
pressing bales of cotton, by steam power, and upon the con- 
sideration, that the complainant would allow the defendants 
the use of the principal part of his wharf, and abstain from re- 
ceiving the wharfage on the cotton landed there, the defend. 
ants agreed not to compress cotton at their screw, during the 
business season. 

This contract has been partially executed between the 
parties, and the defendants have for some months had the 
benefit of it. The benefit which was to accrue to the com- 
plainants, was of a negative character, as it respected the ac- 
tion of the defendants; they were to abstain from the use of 
their screw. They now threaten to violate the contract, by 
the use of their screw and press, in compressing cotton. The 
bill charges that they are making preparations to break their 
contract, and threaten to use, and will use the press and 
screw, in compressing cotton, unless restrained by an injunc~ 
tion out of chancery. 

This contract is not in restraint of trade generally, nor can 
it be intended that it is for the purpose of creating a mono- 
poly, and enhancing the price of compressing cotton. It ap- 
pears on its face to be acontract entered into for the mutual 
benefit of the contracting parties, in which the public has no 
peculiar interest. It is also a case in which it would be dif» 
ficult, if not impossible, to ascertain the damage which would 
ensue to the complainant from a breach of the contract. This 
results necessarily from the nature of the undertaking of the 
defendants, which is not to do certain acts. How far, and to 
what extent the doing of these acts would prejudice the oth- 
er party, cannot be known, because it would be jmpossible 
to admeasure the effect of a rival, hostile establishment, pur- 
suing the same business, in the same immediate vicinity. 
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Nor could it be known at the end of the season, how much of 
the cotton which would otherwise have been compressed by 
the complainant, had gone to this rival press; and equally 
difficult would it be to say, what effect such competion might 
not have in depressing prices, when an ally was thus sudden- 
ly converted into anenemy. It therefore, in our opinion 
presents a case, in which it is proper the court of chancery 
should interpose its preventive justice, and by enforcing the 
performance of the contract, prevent the commission of the 
wrong. It isnow the established doctrine of equity, that it will 
interfere, and compel the performance of contracts, whenever 
the remedy at law is doubtful, uncertain, or inadequate, al- 
though the agreement concerns personal property alone. 

Nor is it necessary that the agreement should be actually 
violated, it is sufficient if the danger of its violation is immi- 
nent, and actually impending. Inthe case of a covenant not 
to do a particular act, the danger could be correctly appreci- 
ated, by the language and conduct of the party—by his 
threats, and the preparations to do the act. All these exist 
in this case, as charged in the bill, and upon looking into the 
answer, we perceive that the defendants admit the fact, and 
state that they had notified the complainant, that the con- 
tract was atan end. ‘These principles are fully illustrated in 
the following cases: [Mallan v. May, 11 Meeson & W. 652; 
Jarvis v. Peck, 10 Paige, 118; Franklin v. Tuton, 5 Madd. 
C. 285; Mechanics B. of Alex. v. Seton, 1 Peters, 300; Bo- 
naparte v. The C. & A. Rail Road, 1 Baldwin, 231; Kemble 
v. Kean, 6 Simons, 333. ] 

The chancellor also held, that this contract was fatally de- 
fective on its face for uncertainty, and could not therefore be 
specifically enforced. ‘The portion of the contract here re- 
ferred to is in the following words: ‘The terms of the at- 
tachment of Hitchcock’s press to the Independent press, to be 
the same as was agreed upon by Thomas Holland and J. Al- 
sobrook, of the Factors’ press, for the business season of 1844 
and 1845, to be determined on by them.” This objection 
goes the entire length of nullifying the contract, for certainly 
if itis so uncertain, that it cannot be ascertained from it, what 
its provisions are, it is void for that cause,and cannot be en- 
forced, either at law or in equity. This is a conclusion, to 

99 




















786 ALABAMA. 


Casey v. Holmes, Bott and Earle. 














which a court would come with great reluctance, and which 
it would struggle against. The parties certainly affixed some 
meaning to the terms they employed, and in acase where the 
contract had been entered upon, and in part executed, and espe- 
cially in a case where the party making the objection, had de- 
rived a benefit from it, the court would be satisfied with proba- 
bility, where certainty was unattainable. The case of Ellis v. 
Burden, 1 Ala. 464, was one of real doubt and uncertainty, 
and yet, as the contract had been partly executed, this court 
did not hesitate to expound the contract, and having ascer- 
tained the probable intention of the parties, enforced a spe- 
cific performance. 

But the objection itself is without foundation. The “terms 
of the attachment” of the two presses, are to be the same as 
those of the Factors’ press, the terms of which were to be de- 
termined by two persons who are named. ‘That is certain, 
which may be rendered certain, and the legal effect of this 
clause is precisely the same as if the terms of attachment of 
the Factors’ press had been embodied into the contract. ‘This 
would be its effect, if it had not provided for the means of 
proving what those terms were, but it goes further, and dis- 
tinctly states what shall be proof of the terms of attachment. 

The chancellor appears to have considered, that this would 
be to permit a portion of the contract to be in writing, and 
the residue to rest in parol. 

It is to be observed, that this is not a contract which is requir- 
ed by law to be in writing, yet even in regard to such contracts, 
as for example, a devise, it is well settled, that when the subject 
of a devise is described by reference to some extrinsic fact, parol 
proof of such fact may be made. The law is the same in 
respect to deeds, and other instruments, as held in this court 
in Ellis v. Burden, supra, and fully expounded by Sir Wil- 
liam Grant, in Ogilvie v. Foljambe, 3 Mer. 52, and see the 
long train of authorities printed by Cowen & Hill, 3 vol. P. 
Ev. 1399. We consider it therefore clear, that the contract 
is not void, because it refers to the terms of another contract, 
existing between other parties, as one of the stipulations then 
agreed upon, but that proof may be made, what those terms 
thus referred to were, and enforced as a part of the con- 
tract. 














JUNE TERM, 1846. 787 
co Casey v. Holmes, Bott and Earle. - _ 

It is further supposed, that admitting the contract to be 
such as can be enforced, it is not sufficiently set forth in the 
bill, so as to justify the court in granting the relief which is 
sought. 

It is only necessary that the complainant should state the 
facts, upon which he relies, with reasonable certainty. In this 
case the relief prayed for grows out of the apprehended breach 
of a contract ; it was therefore necessary that the contract 
should be stated, either according to its tenor or legal effect. 
It is stated almost in hace verba. It was also necessary that 
he should show himself entitled to the aid of the court, by an 
allegation that he was not himself in default, and it is expli- 
citly alledged, that the complainant has fulfilled and perform- 
ed, and is desirous to fulfill the contract on_his part ; but that 
the defendants threaten to break, and are making prepara- 
tions to break the contract in its most essential particular ; in 
that part which constituted the whole inducement on the 
part of the complaimant for entering into it. The objection 
is, that he has not set out in the bill, what the terms of the 
attachment of the Factors’ press are. We do not consider 
this a matter of any moment, whatever they are, they are 
covered by the allegation, that he has performed, and is wil- 
ling to continue to execute, the entire contract. It is not 
necessary in any case, that the complainant should anticipate 
that which is properly matter of defence. The gravamen of 
the bill is, that the defenants were about to set their press in 
motion. ‘This was a violation of the contract, and if the com- 
plainant has performed the contract on his part, he is entitled 
to the relief he seeks, upon the face of his bill. 

The defence made by the answer, is, that the complainant 
has not acted in good faith with them, but has broken the 
promises, and disregarded the inducements held out to them 
to enter into the contract, by which the contract has ceased 
to be beneficial, and they have been prevented by his acts 
from reaping the benefit they expected from it. 

The facts narrated in the answers are, that the complainant 
the year previous, had established a warehouse, wharf and 
press, and had interested the planters owning cotton sent to 
Mobile, to direct their cotton to be sent to his press, by promis- 
ing to reduce the rates of wharfage, §c.; and by breaking 
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down the combination, which had existed among the presses 
in the city—that he promised to continue these exertions a- 
mong the planters, and thus to secure custom to the “ Inde- 
pendent Press,’”’ the wharfage and storage of which would be- 
long, under the contract, to the defendants. That he had 
failed to use his exertions with the planters, but had entered 
into the “combination” with the other presses of the city, by 
which he had encountered the disapprobation of the planters, 
and thereby materially diminished the quantity of cotton sent 
to the Independent press, and consequently affected the pro- 
fits of defendants. 

So far as these promises or inducements are considered as 
matter of contract between these parties, it is very clear they 
are entitled to no consideration whatever. All previous pro- 
mises or inducements are merged in the written contract. It 
is not pretended that it was entered into by mistake, or that 
it is not precisely what the parties intended it should be; 
nor is it alledged that the defendants were induced to enter 
into it by the fraudulent misrepresentations of the complain- 
ant. It is true, it is alledged in the answer, “that the agree- 
ment was obtained by said deceit and unfair practices,” but 
the deceit here alledged consists in the supposed violation by 
complainant, of his promises, subsequent to the execution of 
the contract ; and although this might constitute a breach of 
the contract, and be a sufficient reason for refusing relief, it 
would not affect the instrument itself, with fraud. See this 
question fully considered in Hair and Labuzan v. La Brouse, 
at the present term. The instrument therefore not being 
void for fraud, must be its own expositor, and from it must 
be ascertained the relative rights, and obligations of the par- 
ties. 

It is nevertheless true, that cases of this kind are appeals to 
the extraordinary power of the court, and that it will be re- 
fused, where the performance of the contract would be un- 
conscientious, or where the bargain is hard and unreasonable; 
where, in a word, under all the circumstances of the case, it 
would be inequitable to enforce a performance of the contract; 
and in such cases the parties will be left to their legal remedy. 
{Gould v. Womack and wife, 2 Ala. Rep. 83.] It appears 
also, that a greater latitude is allowed the defendant in his 
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defence, than would be accorded to the plaintiff in making 
out his case. 

But in looking into the attendant circumstances, and the 
conduct of the complainant, we can perceive no reason for 
refusing the relief. As it respects his efforts to induce plan- 
ters to send their cotton to his wharves, it appears from the 
testimony of Mr. Salomon, that he made great exertions, vis- 
iting nearly every county in the State, which shipped cotton 
to Mobile, either in person or by his agents; and causing 
2,000 hand-bills to be sent to planters throughout the State, 
to induce them to send their cotton to his press, and continu- 
ed his exertions with the captains of steamboats during the 
winter, furnishing hands to unlade the boat, &c. &c. 

The ‘terms of attachment,” is a charge which one press or 
warehouse pays another, for “arranging” cotton. What these 
terms, or rules, were,- between Holland & Alsobrook, was 
furnished in writing by the latter, to one of the defendants, 
which it appears he presented to Holland, who declined to 
sign it, although he admitted it was in the main correct, be- 
cause, as he says in his deposition, Alsobrook and himself 
had not reduced their contract to writing. This paper it ap- 
pears, furnished the rule by which the complainant’s clerks 
were by him directed to govern themselves, and by which 
they were in fact governed. It does appear, to be sure, that 
there was some difference of opinion as to what the terms 
were, but it is not shown that the complainant did not en- 
deavor, in good faith, to execute this part of the contract. 

The principal matter relied on in the answer, and to prove 
which much testimony was taken, is, that the complainant 
contrary to his promises, paralyzed his interest with the plan- 
ters, and materially affected the receipts of cotton, by joining 
what is called the ‘‘up town combination of presses,’’ which 
he had pledged himself to “ fight against.” 

So far as we can understand tiis part of the case, the facts 
are, that Casey had, a year or two since, erected a warehouse 
and press in the lower part of the city, in which quarter of 
the town Hitchcock’s press was also situate; and to induce the 
planters to send their cotton to his press, had represented that 
the presses “ up town’? were combined together, and that he 
would reduce the rate of charges, and did so, by which means 
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he had done a large business in the season of 1844-5. That 
in November, or December, 1845, he united with the presses 
“up town,” in a regular tariff of charges, and thus lost the 
sympathy and support of the planting interest. 

This appears to us, to be nothing more than a scramble for 
the public favor, and it is evident, that if Casey had joined, 
whet he had previously denounced as a “combination,” and 
supported those composing it in their alledged exhorbitant 
demands, he would lose the public favor, which he had ob- 
tained by promising to put it down—but it is difficult to sce, 
how this result should follow, when the “up town’ presses 
came to terms, and adopted his rate of charges, and establish- 
ed it as a tariff, binding on all. It was a measure probably 
forced on him, by the threats of the others to reduce the 
charges still below his. Be the motive what it might, we 
ean see nothing improper in it, and it was probably necessa- 
ry to his own security. This arrangement was entered into 
and the tariff of charges published, on the third December, 
1845, and during the residue of this month, the entire month 
of January, and nearly all February, comprising the most ac- 
tive portion of the business season, the defendants continued 
in the use, and enjoyment of the wharf of the complainant, 
under the contract, and enjoying its benefits. If the conduct 
of Casey was in violation of the inducements held out by him 
to persuade them to make the contract, they should have act- 
ed promptly, and abandoned it on their part. They cannot 
be permitted to act upon it, as subsisting, and at the same 
time insist that it does not bind them. 

It also appears, that they successively refused $10,000, 
$8,000, and $6,000, at different periods after the tariff of 
charges was agreed upon, for the use of their wharves. These 
offers certainly would not have been refused, if the effect of 
the agreement of Casey in the general tariff, had materially 
impaired the value of the wharf. 

We have considered this matter at some length, because it 
was earnestly pressed by the counsel for the defendant, al- 
though it scarcely comports with the gravity and dignity of 
judicial proceedings, to enter seriously upon the considera- 
tion of the merits of these squabbles for popular favor, for 
this at last is what it all amounts to. 
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Again, we have considered this matter as if it was fully 
proved, that these promises were made, and inducements 
held out by the complainant to the defendants, without which 
the contract would not have been made. ‘This is, it is true, 
made out by the testimony of Mr. Earle, to some extent, but 
is as flatly denied by the witness, who was present when 
the contract was made, and who, at the instance of the par- 
ties drew it up. And certainly, if in any case a specific per- 
formance could be prevented by the proof of facts dehors the 
contract by the defendants, such facts must be fully proved. 
See the cases on this subject collected by Sugden in his 
Treatise on Vendors, C. 3, § 4. 

Upon the entire case, we are fully satisfied, first, that this 
is such a contract as a court of chancery may direct the spe- 
cific performance of. Secondly, that under the circumstan- 
ces of this case, a specific performance should be decreed. 

From this, it follows, that the decree of the chancellor 
must be reversed, and adecree be here rendered perpetuating 
the injunction. 


FORTUNE v. BRAZIER. 


1. It is not competent for parties, by articles of agreement between them- 
selves to invest such person as a majority of them shall afterwards appoint 
with power to sue in his own name for monies agreed to be contributed 
by each partner tothe general fund. 


Writ of Error to the Circuit Court of Lowndes. 


Action on the case by Fortune against Brazier. 'The 
plaintiff alledges in his declaration, that J. A. Tarver, For- 
tune & Withers, John Dunn, H. R. Nixon, James Brazier, J. 








Fortune v. Brazier. 
L. Rochelle, Nath’l Bozeman, B. J. B. Lathrop, J. R. Gil- 
bert, Hearn & Whitman, C. Toliver, The. Sayre, H. P. Per- 
ry, H. V. Wooton, H. V. Smith, James M. Gunn and James 
H. Rochelle, were partners in a line of stages, and for the 
purpose of establishing said line of stages, subscribed from 
one to five shares each, at $400 per share, one half to be paid 
for on the first January, 18359, the other half on the Ist Janu- 
ary, 1840. By the articles of co-partnership, the partners 
contracted and agreed, by and between themselves, each to 
pay the sums subscribed to some certain person therefor to be 
appointed by the partners, or a majority of them, and by them 
authorized to receive the same, and in case of their failure to 
pay, then the said partners, by the said articles of agreement 
and partnership, gave to the said person so appointed authority 
to sue for and recover the amount of the said shares so sub- 
scribed. Under these articles, Brazier was appointed to col- 
lect and sue forthe sums due. The partnership, on the Ist 
May, 1841, was indebted to Fortune in the sum of $928, and 
the defendant, Brazier, in consideration of this indebtedness, 
authorized and employed Fortune to sue in his (Brazier’s) 
name for the sums due from the several partners. Under this 
power and authority, Fortune commenced suits in the name 
of Brazier, against nine of the delinquent partners, when Bra- 
zier, maliciously intending, &c. to injure the plaintiff, caused 
the said suits to be dismissed, and refused to permit the plain- 
tiff to use his name in said suits,as he had previously agreed, 
whereby the said plaintiff wholly lost the means to rocover 
the said debt, and was put to great cost and expense, &c. 

At the trial, the plaintiff produced and read the articles of 
partnership, which is substantially as set out in the declara- 
tion; the clauses bearing upon the questions raised are as 
follows, viz: 

“ And each doth bind himself to the others, to pay to some 
person to be appointed by the said shareholders, or a majori- 
ty of them.” 

‘“‘ And in case of failure so to pay, do give the said person 
so appointed, authority to sue for and recover the same as a- 
foresaid.”’ 

“And we do hereby covenant and agree, with each other, 
that so soon as, fc. they, or a majority of them would ap- 
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point some certain person to collect the amounts subscribed, 
with authority in his own name to sue for and recover the 
sums so subscribed.” 

He also proved that Brazier was the person appointed un- 
der these clauses of the articles of partnership, and that he 
executed a certificate to the plaintiff in these terms, viz: 

“T certify that the amount now due J. A. Fortune, by the 
stockholders of the Selma and Montgomery stage line, on the 
Ist day of May, 1841, is $928 16. Selma, 27th April, 1841. 

J. Brazier.” 

“The said Fortune has power to collect the above amount 

from the stockholders. 27th April, 1841. J. Brazier, 
Agent for collecting from original subscription. 

The plaintiff also proved the commencement of the suits in 
the name of Brazier, and that the latter caused them to be 
dismissed, against the consent of the plaintiff. 

It was also in evidence, that after the commencement of 
the suits by Fortune, in the name of Brazier, an order was 
made by the circuit court in which they were pending, at the 
instance of Brazier, that Fortune should give security for the 
costs within four months, or the suits to be dismissed. It 
was shown the security was not given within that time, but 
at the succeeding term of the court, before the suits were dis- 
missed, Fortune offered in open court, to indemnify Brazier 
against the costs, by executing to him a bond with sufficient 
sureties for that purpose, which Brazier refused. It was also 
proved, that Brazier then had in his hands between $400 and 
$500 of Fortune’s money. 

On this state of proof the court charged the jury, the plain- 
tiff was not entitled to recover, because the suits commenced 
by Fortune, in the name of Brazier, could not have been 
maintained by Brazier. 

The court further charged, that the orders for the dismis- 
sal of the suits, was a protection to Brazier against a recovery 
in this suit ; that however it might be as a question of morals, 
there was no legal liability resulting from the dismissal of the 
suits by Brazier. 

These charges are now assigned as error. 
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G. W. Gay e, for the plaintiff in error, made the follow- 
ing points: 

1. Case is the proper remedy for an injury of this nature. 
[2 Step. N. P. 1010; Smith v. Goodwin, 2 B. §* A. 420; 1 
Chitty Pl. 136; 3 Wils. 349.] 

2. The suits dismissed could have been maintained in the 

name of Brazier. [Nance v. Grigsby’s Ex’rs, 3 Ala. Rep. 
347.] 
3. The order dismissing these suits is no protection to the 
defendant here, it being shown the act was against the right 
of the plaintiff and maliciously procured to be done by the 
defendant. 








T. Wits, contra. 


GOLDTHWAITE, J.—When the agreement between the 
partners in running the stage line is looked to, there is no 
question of the intention of the different partners to give their 
consent, that suits should be instituted against each of them, 
in case of default, in the name of such person as the partners 
should afterwards designate for that purpose. This cause 
now turns on the point whether or not this intention can be 
carried into effect. It is a general rule, the action for the 
breach of a contract, must be brought in the name of the 
person having the legal interest in it. [Chitty’s Pl. 2.] And 
though some seeming exceptions exist, yet the rule has been 
held to extend so far as to prevent a suit in the name of the 
actual treasurer of commissioners, or the agent of an associa- 
tion, when the written contracts indicated such oflicer as the 
payee, without the insertion of his individual name. [Pig- 
gott v. Thompson, 3 B. & P. 85; Gilmore v. Pope, 5 Mass. 
491.] With us, the doctrine of these adjudications has been 
fully recognized and carried out. ‘Thus in Ewing v. Med- 
lock, 1 Porter, 82, the note was payable to the treasurer of a 
voluntary association, and this court considered the action 
was improperly brought by the person who at the date of the 
contract filled that oflice. ‘To the same effect is Alston v. 
Hartman, 2 Al. Rep. 699, where the note was payable to the 
treasurer of a corporation. In these cases, although the pro- 
mise was express to pay to the particular officer, yet the ef- 
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fect of this was held to be a promise which invested the as- 
sociation in the one instance, and the corporation in the other, 
with the right of action. ‘There is a class of cases where the 
promise was made to the agent by name, as well as descrip- 
tion of office, in which the courts have considered the agents 
as invested with the legal interest in the contract, and have 
held the suits sustainable in their names. Such are the ca- 
ses of Bumpass v. Richardson, 1 Stewart, 16, and Grigsby v. 
Nance, 3 Ala. Rep. 347, and many other cases of a like na- 
ture are to be found in the books. [Buffon v. Chadwick, 8 
Mass. 103; Binney v. Plumley, 3 Verm. 500.] The reason 
which governs this class of cases is, that the parties by the 
act performed, have actually vested the legal interest to the 
debt in the person to whom the promise is made in writing, 
although in point of fact he is the mere trustee of others. In 
this particular it is that the present case differs from the class 
of decisions just referred to, as there is nothing more than the 
agreement to pay such a trustee when he shall afterwards be 
named ; the express promise to pay to him is entirely want- 
ing, and the agreement that he may sue, is made with other 
persons than himself. ‘To permit effect to be given to acon- 
tract of this nature, would lead in a great degree to the abro- 
gation of the rule, that suits must be in the name of those 
having the legal interest in the contract, and parties would 
frequently be substituted, without the slightest responsibili- 
ty being imposed by the litigation. on those possessing the ac- 
tual and equitable interest. We have met with no case in 
which it said, that parties, by contract between themselves, 
may determine that suits in regard to it shall be brought in 
the names of other persons, having either no interest, or but 
a partial one in the subject matter, and we hence conclude 
that such a contract is inoperative, unless accompanied by 
some further action. 

Conceding the utmost extent which can be claimed for the 
power said to be given by the defendant to the plaintiff, to 
sue on the contract made between the partners, it cannot, we 
think, be intended the plaintiff was thereby invested with 
the authority to commence suits which, in law, he would not 
be able to sustain. When therefore, it is shown that no suit 
upon the contract could be maintained by the defendant, it 
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follows that no injury could result to the plaintiff from its dis- 
missal. Independent of the motives influencing the conduct 
of the defendant in dismissing the suits instituted in his name, 
by the plaintiff, if the act did not, nor could, legally prejudice 
the latter, there is no ground on which the present action is 
sustainable. 

This is the conclusion of our minds, and as this disposes 
of the cause, it is unimportant to examine the other ques- 
tions presented. 

Judgment affirmed. 





CARVILLE v. STOUT, er at. 


1. A defendant in execution, though he be a certificated bankrupt, is not a 
competent witness upon a trial of right of property. 

2. When the last of a series of depositions is read by the party taking it, he 
thereby makes the previous depositions evidence, and they may be re- 
ferred to by either party, for the purpose of sustaining, or discrediting the 
witness. 

3. When the court has permitted improper testimouy to go to to the jury, it 
is not error to permit it afterwards to be withdrawn. 

4, Property purchased with the proceeds of a fraudulent assignment, is sub- 
ject to be levied on by execution, inthe same manner as the assigned pro- 
perty would have been. 


Error to the Circuit Court of Dallas. 


Triax of the right of property, in which the plaintiffs in 
error were claimants. 

From a bill of exceptions found in the record, it appears 
that the plaintiffs offered in evidence the executions on which 
they made their levy, showing that on the 6th October, 1842, 
they were levied on 175 pair russet brogans, 1800 sides of 
leather, 25 sides russet upper leather, three mules, two hor- 
ses, and one road wagon. ‘They also introduced the deputy 
sheriff, who proved the levy, and that he found the property 
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of George G. Carville and George W. Carville, at the tan yard 
in Dallas county—that both the Carvilles were engaged in 
the direction and management of the business. That the 
property was claimed, and the affidavit made by George G. 
Carville, for the firm of W. Jones & Co., of which he profess- 
ed to be a member. The witness stated, that he did not 
count or see the 1800 sides of leather, they being in the vats, 
but took the estimate of Carville as to the quantity. That 
the firm of Bissell & Carville, was not at the time of the levy, 
carrying on any tanning, or other business—that they had 
long before broken up, and discontinued their business at their 
tan yard, and at their store in Carlowville. 

The claimant introduced a witness to a deed of assign- 
ment made by Bissell & Carville, to one Peake, conveying 
their property in trust, for the payment of certain debts, and 
proved its due execution. ‘That Bissell had been for some 
time anxious to make the assignment, but that George W. 
Carville, had for some time opposed it, but had finally yield- 
ed, and joined in the assignment. It was also proved, that 
Bissell & Carville, had frequent misunderstandings, as to a 
debt of $3,780, secured by the deed of assignment; the for- 
mer insisting that it was not a partnership debt, the latter that 
it was. 

The claimants also introduced Peake, the trustee, who 
stated, that in August, 1841, he sold the stock on hand at 
the tan yard, leather, shoes, &c. to Wm. Jones & Co. com- 
posed of Jones, G. W. and G. G. Carville, at the price of $5,- 
371 28, which was a full price, and was paid for in part by the 
peeferved debt of $3,780, estimated ati$3,000; the residue being 
abandoned by G. G. Carville, to whom it was due, and the pur- 
chase money paid to the creditors, principally by G. W. Car- 
ville, who acted as his agent. 

It was further shown, that G. W. Carville, as the agent of 
Wm. Jones & Co., received the property at the tan yard, in 
September, 1841, and managed it for the concern, and it was 
in proof, that by the 9th of January, 1842, all the stock on 
hand was nearly or quite disposed of. 

The claimant having shown that G. W. Carville was a cer- 
tificated bankrupt, offered to read his deposition to the jury, 
which, on motion of the plaintiff ’s counsel, the court reject- 
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ed, because he was one of the defendants in execution, and 
the claimant excepted. 

Subsequent to this decision of the court, by the agreement 
of the parties, the competency of both Bissell and Carville, 
as witnesses, was waived—the former being examined by 
the plaintiff, and the excluded deposition of the latter read, 
by the claimant. The deposition of the latter was read to 
sustain the assignment, and among other things proved, that 
the levv was made on articles which never belonged to Bis- 
sell §* Carville. It appeared that the claimant had taken Car- 
ville’s testimony, three several times, but read to the jury on- 
ly the deposition last taken. ‘The plaintiff insisted that all 
three should be read by the claimant, but the claimant con- 
tended, that if the plaintiff desired the others read, he could 
do so by making Carville his witness. The court ruled, that 
the claimant could not be required to read the two deposi- 
tions first taken, nor the plaintiffs be compelled to make Car- 
ville their witness, but as the depositions had been brought 
into court, and were regularly taken, either party might re- 
fer to them; the claimant, to show their consistency with the 
one last taken, and the plaintiff to show their inconsistency 
with it; to which the claimants excepted, and the plaintiffs 
did refer to, and comment on the two first depositions. 

Bissell was introduced as a witness by the plaintiils, for 
the purpose of impeaching the assignment, and among other 
things deposed, that one Long, of the firm of Pettibone & 
Long, creditors of Bissell & Carville, were provided for in the 
deed, being at Carlowville shortly before the assignment was 
made, and during a temporary absence of G. W. Carville, ex- 
amined their books, to ascertain the state of their accounts, 
and reduced to writing his instructions, and advice to said 
firm, in reference to the future conduct of said business ; 
which paper so written by him, the plaintiffs offered in evi-. 
dence. It appears to have been addressed to Bissell, and 
contains the writer’s advice to the firm, and his reasons why 
they should make an assignment, as well as the mode in 
which it should be done. 

It was proved that Pettibone §* Long had consented to the 
assignment, and that this paper contained the only consent 
which they had evergiven. The counsel for the claimants 
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objected to the plaintiff reading the whole of the paper, to 
which the plaintiffs’ counsel assented. The claimant then 
objected to the reading of any portion of. the paper, except 
particular parts thereof, which were pointed out, and they 
were read to the jury; and he then insisted that as part had 
been read, the whole should be read. ‘The plaintiffs then 
offered the entire paper in evidence to the jury, to which the 
claimant’s obecjted, but the court permitted it to be read in 
evidence. ‘The claimants then proposed to exclude from the 
jury certain parts of the instrument, which were pointed out, 
which motion the court overruled, and the claimant ex- 
cepted. 

The plaintiffs then moved for leave to withdraw from the 
jury all of said instrument except the portions first read, to 
which the claimant objected upon the ground that this would 
be to mutillate the instrument, and that if any part of it went 
to the jury, the whole should go except the parts objected to 
by the claimant; but the court overruled the objection, and 
permitted the portions first read to go to the jury, and ex- 
cluded all the rest—to which the plaintiff excepted. The 
judge who tried the cause, certifies upon this part of the bill 
of exceptions, that this advice of Long was not admitted as 
evidence proper, but merely as a reason or inducement, for 
making the assignment, it being the advice of a large credi- 
tor of the firm. 

The claimant requested the court to instruct the jury, that 
if the articles purchased by claimants of the assignee, were 
disposed of, or consumed before the levy, and the levy was 
made on other articles subsequently acquired by the claimants, 
although those levied on may have been paid for in whole or 
in part, out of the proceeds of those received of the assignee, 
and even if the latter would have been subject, if levied on, 
the former were not subject to the levy of the plaintiff; which 
charge the court gave, if the sale was fair, or the property 
bona fide their’s. But if the sale was fraudulent and _ficti- 
tious, and the property, at the time it was levied on, was ei- 
ther G. W. Carville’s or Bissell’s, the property was liable to 
their debts. 

They further moved the court to charge, that even if the 
plaintiffs in execution, as creditors of Bissell & Carville, had 
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an equitable claim for further satisfaction of the debt, out of 
the funds or means with which the claimants purchased the 
property levied on, that circumstance did not render the pro- 
prerty subject to execution at law; which instruction the 
court refused to give as asked, but instructed the jury, that if 
the plaintiff had only an equitable claim to satisfaction out of 
the funds, or means with which the tan yard was purchased, 
the property would not be liable, but if the property sold, had 
it remained Bissell § Carville’s, would have been liable, and 
if this property was fraudulently sold or conveyed, it would 
still be liable. 

The matters presented by the bill of exceptions are now 
assigned as error. 





R. Sarrotp and G. W. Gayte, for plaintiffs in error. 

1. The court erred in rejecting the evidence of G. W. Car- 
ville, one of the defendants in execution—he having taken 
the benefit ofthe bankrupt law. [Act of 1845; Murray & 
Murray v. Marsh & Marsh, 2 Hayw. 290.] 

2. The court erred in permitting the first and second depo- 
sitions of G. W. C. (a third having been taken, ) to be read by 
plaintiffs in execution. 

3. The court erred in admitting the advice of Long, (a 
third person,) given to Bissell & Carville, to go to the jury, 
or any part thereof. \ 

4. The court erred in deciding that the equitable interest 
of B. § C. (if any existed,) in goods acquired by claimants 
subsequent to the assignment, could be sold under execution. 
[Perkins and Elliott v. Mayfield, 5 Porter, 182; P. §* M. B. 
v. Willis §* Co. 5 Ala. 770; Williams, et al. v. Jones, 2 Ala. 
314.] 


Hunter, contra. 

1. Was there error in regard to George W. Carville’s testi- 
mony—cither in rejecting it at first, or in permitting the for- 
mer depositions to be confronted with the one read by claim- 
ants? 

He was clearly incompetent under the late act; his bank- 
ruptcy did not help the matter; it is said that it wholly ex- 
tinguished his interest; the act does not proceed on the 
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ground of interest, for no legal interest existed before, but on 
policy alone—and, in fact, the bankruptcy rather tended to 
make him interested for claimant. Under this head, see Acts 
of 1845, p. 136; Yarborough v. Moss, 9 Ala. Rep. 382. 
Besides, they did have the benefit of his testimony afterwards 
by consent. 

And as to confronting the former depositions with the one 
read, that was clearly proper on principle, and is sanctioned 
by, and was done under the decision of this court in the 
case of Hester, Wilson, White & Co. v. Lumpkin, 4 Ala. R. 
509. 

Besides, it will be seen that the agreement was, that the 
depositions (in the plural) of Carville may go to the jury. 

2. Did the court err in regard to Pettibone & Long’s in- 
structions in regard to the assignment ? 

As to this, claimants, by their course, in first objecting to 
only part, and when the part unobjected to had gone to the 
jury, then objecting unless the whole went, have so placed 
themselves that they can make no objection—the whole diffi- 
culty was of their own creation, and by the strange course 
they forced upon the other party the necessity of pursuing 
the course they did pursue. 

But the part introduced was admissible for plaintiffs be- 
low—they had a right to it as an important act or declara- 
tion of Pettibone §* Long, large creditors provided for in the 
deed attacked, at or about the time it was executed—it was 
a part of the res gesta, or transactions of which the deed was 
the immediate result. [1 Greenl. 66, 108, 180, and notes; 
and see Graham v. Lockhart, 8 Ala. R. 9.] 

3. It was good to contradict G. W. Carville, who stated 
that they did assent, or to show the character of that assent. 
And independent of all these considerations, the declarations 
of Pettibone & Long were good evidence in the cause—that 
is to say, all declarations previous to the sale to these claim- 
ants, by Peake, under the deed of assignment—because they 
were beneficiaries, or parties in interest, to that deed— 
Peake the assignor, was then mere trustee, without any im- 
terest. 

A, The charges asked and given about equitable interests. 

101 














ALABAMA. 

Carville v. Stout, et al. 
This is still more difficult to understand—especially when 
we look to the case for something to apply it to. However 
there can be no error here, for so far as it is intelligible, the 
charges asked are abstract, and the charges given are correct 
in the abstract. 
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ORMOND, J.—The act of 1845, (Pamphlet Acts, 136,) 
declares, that the mortgagor, or defendant in execution, in all 
cases of the trial of the right of property, shall be incompetent 
to give testimony between the parties. The policy of this 
act, was to render these persons incompetent to testify, inde- 
pendent of the question of interest, for as the law stood previ- 
ous to this enactment, persons so circumstanced could not 
testify, unless they were disinterested, or at least unless their 
interest was equally balanced, and their exclusion by this 
statute, is founded on public policy, irrespective altogether of 
the question of interest. It follows necessarily, that the 
bankruptcy of a witness did not render him competent, as 
that could only affect his interest, and therefore left him in 
the same condition he was in before he took the benefit of 
the act. ‘The act declares him an incompetent witness, and 
no act that he can do, can restore his competency. Such 
have been the previous decisions of this court upon the law. 
[Yarborough v. Moss, 9 Ala. 382, and Brumby v. Langdon 
& Co. at the present term. ] 

2. But this point is rendered wholly unimportant, by the 
agreement afterwards entered into by the parties to read the 
deposition of Carville, and examine Bissell asa witness. Nor 
did the court err in permitting the plaintiffs to refer to, and 
read the previous depositions of Carville, without imposing 
on them the obligation of making him their own witness: 
when a party takes the deposition of the same witness more 
than once, he necessarily opens the testimony, to any objec- 
tion arising from a discrepancy between the statements of the 
witness in the first and subsequent depositions. 'Thus, in 
Hester and others v. Lumpkin, 4 Ala. 512, speaking of such 
a case, it is said, “the subsequent deposition could also be 
confronted with the first, and any material departure there- 
from, or contradiction therein, would impeach the credit of 
the witness.” But how could this be, if the other party 
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could only refer to the previous depositions, upon the condi- 
tion of making the deponent his witness. By so doing he 
would confer credibility upon him, and would thus defeat 
the very object in view. We are clear in the opinion, that 
when the last ofa series of depositions is read by the party 
taking it, he thereby makes the previous depositions evidence, 
and they may be referred to by either party for the purpose 
of sustaining or discrediting the witness. 

3. We think it a matter of great doubt, whether the writ- 
ten statement of Long was evidence for any purpose, except 
to show the consent of his firm to the assignment; and it is 
also very doubtful, from the bill of exceptions, taken in con- 
nection with the certificate of the presiding judge, whether it 
was admitted for any other purpose. But the competency of 
the testimony does not appear to be raised by the bill of 
exceptions. As we understand it, it narrates the transaction 
in the court below, thus—the plaintiff offered the entire in- 
strument in evidence. 'The'claimaut objected to this, and 
pointed out certain portions of the statement as proper to be 
read, to which the plaintiffs’ counsel assented, and the parts 
of the writing so indicated were read to the jury without ex- 
ception. . The claimant then insisted, that if part was 
read, the whole should go to the jury, to which the plaintiffs’ 
counsel also assented, but the claimant then insisted on ex- 
cluding certain portions which he pointed out ; but the court 
decided that the whole should be read, and it was read to the 
jury. After this, on motion of the plaintiffs, the court exclud- 
ed all the statement from the jury, except the portions first 
read with the assent of the claimants’ counsel, and to this ex- 
clusion of the whole of the residue, the claimant excepted. 
By this last act, the court placed the parties upon the same 
ground they occupied at first, when by consent, a part, instead 
of the whole was read as evidence. ‘There can be no doubt 
of the power of the court to permit a party to withdraw from 
the jury, testimony, which had been inadvertently offered ; 
nor is the opposite party at all prejudiced thereby. The ob- 
ject of the claimants’ counsel appears to have been, to have 
certain portions of the instrument read, excluding others, but 
this was resisted on the other side, and he could not claim 
itasaright. Upon the whole, we are unable to perceive 
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that any error was committed of which the claimant could 
complain. 

4. The charges moved for, and refused by the court, are 
based upon the hypothesis, that conceding the assigned pro- 
perty could have been levied on and sold to satisfy the plain- 
tiffs’ judgment, because the assignment was fraudulent, the 
property levied on was not subject, although it had been pur- 
chased with the proceeds arising from the sales of the pro- 
perty so fraudulently assigned. At the present term of this 
court, we have held the converse of this proposition to be law, 
in the case of Abney v. Kingsland, et al. That was where 
a slave had been fraudulently sold, for the purpose of defeat- 
ing creditors, and afterwards exchanged by the fraudulent 
vendee for another, and it was determined that the slave so 
obtained in exchange, was subject to be levied on by the 
creditors of the fraudulent grantor. The principle of that 
case is identical with the question now under consideration, 
as is also the previous case of Marriott v. Hardesty §* Givens, 
8 Ala. 710. 

From these considerations it is apparent there is no error 


in the judgment of the circuit court, and it is therefore af- 
firmed. 


RODEN v. MURPHY, et at. 


1. Anadministrator cannot set up the fraud of his intestate to defeat a deed 
on the ground that the estate has been represented insolvent, and that the 
deed was made to delay, &c. creditors. Nor can he justify a trespass in 
taking slaves from the possession of the grantee, or cestui que trust on such 
grounds. 

2. When an action of trespass is brought by a trustee, for taking slaves, and 
he applies and obtains from the court an order on the party in interest, to 
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indemnify him against costs, which is complied with, he will not after- 
wards be allowed to control the suit, nor will this court give effect to a re- 
lease of errors executed by him, and filed in the court below. 


Writ of Error from the Circuit Court of Cherokee. 


Trespass by Roden against Murphy and others for taking 
from his possession and carrying away two slaves. 

All the defendants joined in the plea of not guilty, but 
severed in their other pleas. Murphy pleaded, secondly, a 
plea to this effect, to wit: Actio non, because he says the 
plaintiff’s title and claim to the slaves, if he has any, is de- 
rived from and through a pretended deed made by one Ja- 
cobs, without consideration, and with intent to defraud his 
creditors, bearing date the 3d February, 1838—that Jacobs 
was permitted to retain possession of the slaves for more than 
two years after the debt pretended by the deed to be secured, 
was due, and up to the time of his death. That after the 
death of Jacobs, Thomas Rogers proved his last will, and 
took out letters testamentary thereon, in the county of De 
Kalb, {where Jacobs resided at the time of his death—that 
Rogers, as executor, took the slaves into possession, as the 
estate of his testator—that Rogers reported the estate insol- 
vent, and it was so declared by the proper court. That af- 
terwards, Rogers resigned his administration, leaving a large 
portion of assets unadministered, and the defendant, Murphy, 
was thereupon appointed administrator de bonis non cum tes- 
tamento annexo, and as such administrator, received the 
slaves from Rogers, as assets of the estate and as such he de- 
tains them, as he lawfuliy may, &c. 

The plaintiff first demurred to the plea, but his demurrer 
being overruled, he then replied by setting out the deed re- 
ferred to in the plea—asserting it was executed by Jacobs at 
the time it bears date, and prays the defendant be estopped 
from disputing its legal effect. 

This replication was overruled on the defendants’ demur- 
ring to it, and the plaintiff then took issue. 

Murphy pleaded another and very similar plea to the one 
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just stated, omitting only the time Jacobs continued in pes- 
session after the deed, to which the plaintiff replied in the 
same manner as to the last, and on which the same proceed- 
ings were had. 

Smith and Hodges, the other defendants, each pleaded a 
special plea, similar to those by Murphy, but concluding with 
the assertion that the taking of the slaves by them, was’ un- 
der, and by virtue of the order and authority of Murphy, and 
that the same were quietly and peaceably taken, as they might 
be for the cause aforesaid. 

The same proceedings, by demurrer, were had on these 
pleas, as on those by Murphy. 

At the trial, on the issues previously stated, the defendant 
produced a witness, who swore he was the subscribing wit- 
ness to a note made by Jacobs, the grantor in the deed, to 
one Crutchfield, without producing the note, or accounting 
for its absence; and also proved by the same witness, that 
Jacobs was indebted to him and others. To the introduc- 
tion of this proof the plaintiff excepted. The same witness 
Was permitted to state that he made an effort to collect his 
demand from Jacobs but failed todo so. This was also ex- 
cepted to. The witness then proved the declarations of the 
plaintiff, conducing to show that the deed of trust referred to 
in the special pleas, was executed with the intention to de- 
lay, hinder and defraud the creditors of Jacobs, the grantor. 

The defendants next offered in evidence, the exemplifica- 
tion of the proceedings in the county court of De Kalb coun- 
ty, showing the appointment of Rogers as the administrator 
of Jacobs; his return that the estate was insolvent, and the 
declaration by the court to that effect; the appointment of 
Murphy as administrater de bonis non, &c., under the certifi- 
cate of the clerk of that court, stating, “ the foregoing is a true 
copy, transcribed from the minutes of said court, in his office 
of the entries made as herein set forth.” The defendant ob- 
jected to the introduction of this evidence, and it being ad- 
mitted, excepted. 

The plaintiffs next put in evidence several letters from one 
Chas. A. Jacobs, the cestui que trust in the deed, to Jacobs, 
the grantor, and Roden, the trustee, conducing to prove the 
deed of trust was executed to delay and hinder other credi- 
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tors of the grantor. 'T’o the introduction of these letters the 
plaintiff excepted. 

The defendants next proposed to prove by the plaintiff, 
(who was introduced by the plaintiff’s counsel, the defend- 
ants not objecting, ) that the deed of trust was executed for 
the purpose, that the grantor might put his property out of 
the way to avoid a judgment in favor of one Reeves. The 
testimony of this witness was of declarations to him by third 
persons of the intentions of the creditor of Jacobs, which he 
communicated to Jacobs, and under which Jacobs acted, or 
professed to act. The plaintiff objected to the introduction 
of this witness, and to the evidence given by him. 

The plaintiff asked the court to charge the jury: 

1. That if they believe Murphy took possession of the 
slaves, as the administrator of Jacobs, and as such retained 
possession of them, then he is estopped from denying the 
deed of trust was made for the consideration expressed in the 
deed, and that, although the estate of Jacobs was declared 
insolvent. 

2. That if Murphy took possession of the slaves, as ad- 
ministrator of Jacobs, and as such retained possession, then it 
is no defence to him that the deed of trust to the plaintiff was 
made for the purpose of avoiding the debts of Jacobs. 

These charges were severally refused, and the jury was 
instructed : 

3. That the note given by Jacobs, the grantor, toC. A. Ja- 
cobs, the cestut que trust of the deed, was prima facie evi- 
dence of a consideration, but if the jury was satisfied, that at 
the execution of the deed in question, there were outstanding 
claims against the grantor, then it devolved on the plaintiff 
to prove, the note was founded on a sufficient considera- 
tion. 

The plaintiff excepted to the refusals to charge as request- 
ed, and to the charge given. 

At a previous term of the court, an order was made, that 
unless the plaintiff, who was suing as trustee, was indemni- 
fied by those in interest, the suit should be dismissed, and the 
record recites that this was done. 

A verdict was found for the defendants, on which judgment 
was entered. After the writ of error was sued out, Roden, 
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the trustee, executed a release of errors under his hand and 
seal, and this is certified with the transcript: 

In this court, the plaintiff assigns, that the court below 
erred— 

1. In not sustaining his demurrers to the special pleas of 
defendants, and in sustaining those of the defendants to his 
replications. 

2. In the admission of the several matters of evidence, and 
the witnesses objected to by the plaintiff. 

3. In the several refusals to charge as requested, and in the 
charge given. 

The defendants in this court moved to dismiss the writ of 
error, and affirm the judgment of the court below upon the 
release of errors filed there and certified in the transcript. 





A. J. Waker, for plaintiff in error, made the following 
points, on the errors assigned. 

1. Although a deed is fraudulent as against third persons, 
yet it cannot be avoided by the grantor for this reason. [Ed- 
dins v. Wilson, 1 Ala. Rep. 237; Rochelle v. Harrison, 8 
Porter, 351; Dearman v. Dearman, 4 Ala. 521; Dearman v. 
Radcliffe, 5 Ib. 193; Osburn v. Moss, 7 John. 169; Gillespie 
v. Gillespie, 2 Bibb, 89; 6 Binn. 109; 1 Ohio, 219; Ander- 
son v. Roberts, 18 John. 515.] And the administrator stands 
in precisely the same condition as his intestate. [Martin v. 
Martin, 6 Ala. Rep. 367; Densler v. Edwards, 5 Ib. 31 ; Os- 
burn v. Moss, Gillespie v. Gillespie, supra. ] 

2. The averment in the plea, that Jacobs and his represen- 
tatives, after his death, remained in possession of the slaves, 
does not make the contract arising out of the deed, an exe- 
cuted agreement. [Rochelle v. Harrison, 8 Porter, 351 ; Har- 
ris v. Loadin, Yelverton, 196; 4 Ala. Rep. 483; Gillespie v. 
Gillespie, supra; United States v. Delaware Ins. Co. 4 Wash. 
422.| ‘The action is, for taking the slaves from the plaintiff 
and the assertion that the grantor and his representatives re- 
tained the possession, neither confesses or avoids the fact 
asserted. 

3. The replication of the deed estops the defendants from 
denying the recitals contained init. [7 Conn. 214; Ib. 420; 
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2 Chitty’s Plead. 618; 2 Starkie’s Ev. 301; Greenl. Ev. 
26. | 

4. Upon the trial of the issues, growing out of the special 
pleas, it was irregular to admit evidence of a note to a creditor 
out of the deed, without producing or accounting for the non- 
production. [Greenl. Ev. 92.] So too, evidence that the 
witness had made efforts to collect the money due him, was 
improper, as a return of nulla bona was better evidence. The 
declarations of the trustee were objectionable, being nothing 
more than statements of what he heard others say. [Greenl. 
Ev. 403, 204, 211.] But independent of all this, the whole 
evidence was indadmissible, as whatever was the intent of 
the grantor, it did not tend to show that the cestui que trust 
participated in it. [Jones v. Norris, 2 Ala. Rep. 526; Oden 
v. Rippetoe, 4 Ib. 68.] 

5. The charges asked by the plaintiff involve the conside- 
ration of the question, whether if the «ttle passed by the 
deed, the defendants could justify the taking, because it was 
fraudulent. 

6. In the one given, the court instructs, that the note giv- 
en to the cestui que trust, and recited in the deed, was under 
the circumstances in proof, no evidence of the consideration. 
The note itself is evidence against these parties, as represen- 
tatives of Jacobs. [Story on Prom. Notes, § 181.] 

In reply to the motion to dismiss the writ of error, and to 
affirm the judgment, he insisted that whatever the rule may 
be in relation to plaintiffs, or parties generally, yet a suit by 
a trustee is for the benefit of the cestut que trust, and courts 
of law, as well as of equity, will recognize and protect the 
equitable interest. In this case it is shown by the record, 
that the trustee required and obtained indemnity. After this 
he ceased to have the right to control the suit. [1 Greenl. 
Ev. $ 173; 5 Bac. Ab. 698; Chisholm v. Newton, 1 Ala. 
Rep. 371; Raymond v. Squire, 11 John. 47 ; Welch v. Som- 
merville, 1 Wheat. 233 ; McCollum v. Cox, 1 Dall. 139; 18 
Vin. Ab. 304, §15; 2 Phil. Ev. 163.] 


S. F. Rice, for the defendant in error. 
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GOLDTHWAITE, J.—1. The declaration asserts the 
slaves were taken by the defendants from the plaintiff’s pos- 
session, and several of the special pleas, neither deny or con- 
fess, and avoid the cause of action. It may well be ques- 
tioned if the pleas referred to are not defective for this reason. 
[Chitty’s Pl. 499, 513.] But without stopping so to decide, 
we shall consider them on the principle asserted by, and com- 
mon to themall. The pleader deduces the right of some of 
the defendants, to take the slaves by order of Murphy, and in 
him to hold and detain them, as the administrator of Jacobs, 
and in consequence of the supposed invalidity of the deed 
conveying them to the plaintiff, on the ground that this deed 
was executed with the intentto delay, hinder, and defraud 
creditors. We shall premise what we have to say on this 
subject, by stating that we do not consider the pleas, or tlte 
evidence, as presenting the point that the deed nor the slaves 
were ever delivered to the grantee, or cestwi que trust. 

Considering the deed as operative by its delivery, it is the 
settled law of this court, that the administration of the grant- 
or no more than himself, can insist on the question of fraud 
with the grantee. We held, in Martin v. Martin, 6 Ala. Rep. 
367, that an administrator could not assert a title against the 
admissions of his intestate, with respect to slaves, although 
the slaves themselves might possibly have been subjected by 
creditors of the intestate, to their demands. 'The same prin- 
ciple governs the case of Rochelle v. Harrison, 8 Porter, 352, 
and is admitted in Dearman v. Radcliffe, 5 Ala. Rep. 192; 
Densler v. Edwards, Ib. 81, and Dearman v. Dearman, 4 Ib. 
521. In view of these decisions, it is evident the pleas pre- 
sent no available bar, and that the party, as administrator, is 
estopped from denying the title his intestate has created. 

As this conclusion is decisive of the principal defence re- 
lied on, we deem it unimportant to examine the questions 
growing out of the evidence, and proceed at once to examine 
into the right of the party on the record, to release error to the 
prejudice of the claim of the cestuz que trust. 

2. Of the general right of the plaintiff on the record to con- 
duct the suit according to his pleasure, it is unnecessary to 
speak, nor is it so of those cases where the nominal party has 
not been indemnified, or is refused indemnity, by those hav- 
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ing the actual interest. This case is not of either of these 
descriptions. The record shows that the trustee, after the 
suit was commenced in his name, required indemnity by an 
order of court. After this was given, he had not the slight- 
est right to interfere with the conduct of the suit. The ca- 
ses cited by the counsel for the plaintiff in error, (and to 
these many more might be added,) show that courts of law, 
at the present day, recognize, and if necessary, protect the 
equitable interests of persons who are not liable on the record. 
We are entirely clear that the motion to affirm, grounded on 
the release of errors, must be refused. 

On the merits of the record, the judgment is reversed, and 
the cause remanded. 








POSEY, er at. v. CONAWAY, ert At. 


1. When administrators, with the will annexed, undertake to sell lands of 
the testator under a power to the executor in the will, a court of equity will 
not entertain a bill to set aside a sale by the administrators, although al- 
ledged to be fraudulent, for the reason that such a sale is entirely void, 
and must so appear by the deeds, and therefore can create no cloud on 


the title of the heirs. 
Writ of Error to the Court of Chancery for the 3d District. 


Tuts bill is filed to set aside the sale of a certain tract of 
land made by two of the defendants, with the will annexed 
of John F. Conaway, and purchased by the other defendant, 
The complainants are legatees under the will, and entitled 
with two of the defendants to the whole estate. The.bill 
charges, that the administrators intending to defraud the com- 
plainants, caused the land to be sold for cash, at atime when 
few persons were present, and had it knocked down to Chil- 
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derrs, the other defendant, for the price .of fifty cents per 
acre, when it would have sold for five dollars per acre on a 
credit of twelve months. That although the land was bid off 
in the name of Childers, it was actually purchased by the ad- 
ministrators, and that no money was then or afterwards paid 
by the purchaser. The prayer of the bill is, that the sale may 
be set aside as fraudulent, and for general relief. 

The answer of Childers admits the purchase by him at 50 
cents per acre, but insists it was for his own account, and was 
the full value of the land. That of the administrators assert 
the same facts, and both answers deny that any fraud was in- 
tended or perpetrated. ‘The reason given for selling the land 
for cash, and without any order of court, is, that the estate 
was indebted, and the will invested the executor with autho- 
rity to sell. They also concede that no payment has been 
made, or deed executed by the administrators. 

The proof taken in the cause shows, that when the sale 
commenced there were only seven persons present ; these 
were the two administrators, Childers the purchaser, the auc- 
tioneer, one Posey, of the complainants, and two other persons. 
The three latter left before the land was knocked off. Po- 
sey remonstrated against the sale for cash, and offered $250 
for the land, if sold on twelve months credit. It had been 
previously agreed between him and one of the witnesses to 
purchase the land at $500. Another person present asked 
how long he would be waited with to go for the purchase 
money, in case the land was knocked off to him, and was in- 
formed “until four o’clock.”” Posey said after the bid by 
Childers was made, the administrators should have the $50 
or $51 (the land was 102 acres) if that was necessary to pay 
the debts, provided they would sell the land on time, but he 
would not consent that the heirs should be thus swindled. 

No proof was offered by the defendants. 

The chancellor considered the sale as a nullity, even if not 
fraudulent, and there was therefore no ground for the inter- 
ference of equity. On this ground he dismissed the bill. 

This decree is now assigned as error. 


J. Harr, for the plaintiff in error. 
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as > Merca.r, contra, insisted, 

1. The bill, if true, contains no equity, as the complainants 
had a clear legal remedy. [Lucas v. Doe ex dema. Price, 4 
Ala. Rep. 679.] 

2. But if it has equity, the fraud is denied, and there is no 
proof to sustain the allegations of the bill; besides no deed 
having been executed, there is nothing to set aside. 


GOLDTHWAITE, J.—We coincide very fully in the o- 
pinion of the chancellor, that the facts disclosed by this bill, 
are not of the character to warrant the interference of a court 
of equity. As the case appears, it is, whether fraudulent or 
otherwise, the unauthorized sale by the administrators, with 
the will annexed, of the lands of the testator. Even ifa deed 
had passed between the vendors and purchaser, the title of 
the heirs to the land would be unafiected, as the power given 
by the will to sell the land, does not pass to the administra- 
tors, with the will annexed. [Lucas v. Price, 4 Ala. Rep. 
679.] In this aspect of the case, a deed from the administra- 
tors would not, according to the later adjudications create 
such a cloud on the rightful title as will warrant a court of 
equity toset it aside. When the illegality of the agreement, 
or other inducement, appears on the face of it, so that its nul- 
lity can admit of no doubt, there is not the same reason, as 
there is when the agreement, &c. is apparently valid, for the 
interference of a court of equity to direct it to be delivered up 
or cancelled, and it is now fully established that those courts 
will not interpose to order a cancellation or delivery up of 
such instruments. [Story’s Eq. § 700, a, and cases there ci- 
ted.] As it is thus shown the interference of equity would not 
be proper, even if this sale had been consummated by deed, 
it is quite clear it would be so to set aside a sale which is 
simply void. Decree affirmed. 
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THE STATE v. WARE. 


1. The allowance or refusal of a change of venue is a matter of discretion 
with the the circuit court, and its refusal not reversible by writ of error. 

2. To constitute larceny, it is not important the intention of the prisoner 
should be to convert the property to his own use in the county where it is 
taken. 


On questions of law referred as novel and difficult by the 
Circuit Court of Benton. 


Tue defendant was indicted, at the spring term, 1845, of 
the circuit court of Talladega county, for the stealing, tak- 
ing and conveying away two slaves, with a view then and 
there to convert such slaves to his own use. ‘The court or- 
dered a change of venue to the county of Benton, reciting in 
the order, that the reason set out in the affidavit applied to 
the counties of Shelby and St. Clair, as well as to the coun- 
ty of Talladega. From a bill of exceptions agreed to by the 
counsel representing the State at the trial, but not signed by 
the presiding judge, it appears the defendant made affidavit 
setting forth, among other things, that he could not have a 
fair and impartial trial in the counties of Talladega, Benton, 
Coosa. St. Clair and Shelby, and prayed a change of venue to 
some county free from the like exception, but thereupon the 
court ordered a change of venue to Benton county, one of 
those named in the affidavit ; to which the defendant object- 
ed, but the court overruled the objection, and ordered the de- 
fendant to be sent to Benton county. Whereupon he ex- 
cepted. 

At the trial, evidence was adduced to the jury, to show the 
loss of the slaves named in the indictment, by the cause 
therein set out, and that the defendant was found in posses- 
sion of them in Talladega county, claiming them as his own, 
and travelling off with them, calling himself King. Also, 
that he took them to Barbour county, and sold them as his 
own, in the name of King. The court charged the jury, 
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that to constitute larceny, the defendant must feloniously 
have taken and carried the slaves away, with intent to con- 
vert them to his own use, and that he must have done this in 
the county of Talladega. ‘The defendant asked the court to 
charge, that although the slaves were taken by the defend- 
ant in Talladega county, yet if it was not his intention to 
convert them to his use in that county, the jury should find 
forthe defendant. This was refused, and the jury instructed, 
that if the defendant feloniously took said slaves, in said 
county, and had them there in his possession, whether with 
intention to sell them in that county, or elsewhere, this in 
law was a conversion. ‘The defendant excepted to the refu- 
sal of the court, and a bill of exceptions was signed and seal- 
ed by the court, which afterwards was directed to be certifi- 
ed to this court as a reservation of the question. 


S. F. Rice and L. E. Paxsons, for the prisoner, made the 
following points: 

1. After allowing the change of venue, the court had no 
discretion as to the county—that must be free from the like 
exception. ‘The statute is express that this shall be done, and 
there is no room for discretion. [Dig. 343, $ 166.] When 
a discretionary power is wrongfully exercised, it is the sub- 
ject of revision. [Reynolds v. Bell, 3 Ala. Rep. 57.] Brook- 
shear v. The State, 2 [b. 303, does not conflict with this, as 
there the venue remained unchanged. 

2. The averment inthe indictment is, that the slaves were 
taken in Talladega, with a view then and there to convert 
them, and this, although more precise than was necessary, is 
essential to be proved. [1 Chitty’s Pl. 232-3, and note, 2; 
7 John. 321; U. States v. Porter, 3 Day 283; Rives v. Me- 
Loskey, 5 8. & P. 330.] 


T. B. Carxe, Attorney General, contra. 


GOLDTHWAITE, J.—1. Waiving the consideration, 
whether the first question made in this case, is presented by 
a proper bill of exceptions, or whether it is reserved as novel 
and difficult, we think if it was so presented, there is nothing 
in it; first, because if the venue was changed irregularly, 
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and without the consent of the defendant, his mode to revise 
the erroneous action of the court in this particular, is by man- 
damus—and, secondly, because the whole subject of a change 
of venue is within the discretion of the circuit court, and the 
exercise of that discretion is not reviseable. [Brookshear v. 
The State, 2 Ala. Rep. 303.] The court judges of the suffi- 
ciency and existence of the reasons assigned for the change 
of venwe, and in like manner must judge whether the same, 
or other sufficient reasons exist in relation to other of the ad- 
joining counties. If the construction of the statute was oth- 
erwise, the effect would be to allow the prisoner to select the 
county of trial, aftera change of venue, whenever his con- 
science is sufficiently pliant to assert that such counties were 
subject to the exceptions assigned against that where the in- 
dictment isfound. We areclear the statute invests the circuit 
court with the discretion to judge, not only the sufficiency of 
the reasons set out for the change of venwe, but also whether 
these, or other reasons, extend to other counties. 

2. With respect to the refusal to charge as asked by the 
defendant, we think there is no error. The allegation in the 
indictment, is the usual and formal compliance with the rule 
which requires time and place to be averred in relation to 
every material and traversable fact. The intention to con- 
vert to the use of the prisoner in the particular county is not 
an essential ingredient in the crime of larceny; but if it was, 
is sufficiently shown by the intention to convert generally. 
Whenever the averment, unnecessarily introduced by the 
pleader, is a matter which the defendant in any manner can 
put in issue, then the proof must conform to it, but an aver- 
ment wholly immaterial, and which the defendant cannot, 
by plea or otherwise, put in issue, need not be proved. This 
is the sensible rule, deducible from all the authorities, and the 
averment in this indictment not falling within it, there is no 
error in the omission to prove that the defendant intended to 
convert the slaves in Talladega county. ([Chitty’s Pl. 223, 
and cases there cited.] Judgment affirmed. 
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FRAZER v. BROWNRIGG. 


LA plea to an action by an indorsee of a note, denying that the note is the 
property of the plaintiff, and asserting it to be in a different right, is a plea 
denyiug the indorsement, and under the statute is defective, in not be- 
ing verified by the affidavit of the defendant, that he verily believes the as- 
signment was forged. 


Error to the Circuit Court of Sumter. 


AssUMPSIT on a promissory note by Brownrigg as the in- 
dorsee, against Frazer, as the maker. The declaration states 
the note is made payable to one Harrald, or order, and that it 
was indorsed by him to the plaintiff. The defendant, in ad- 
dition to the plea of non-assumpsit, pleaded the following 
plea, to wit: Actio non, because the defendant says, the note, 
the subject matter of the suit, is not the property of the plain- 
tiff individually, but was before and at the time of his death, 
the property of one Edwin Brownrigg, now deceased, and is 
the property of the legal representatives of the estate of said 
Edwin Brownrigg, and that the cause of action, if any there 
be, accrued to the said Edwin, in his lifetime, and this, 
&c. 

This plea was verified by affidavit, in these terms, to wit : 
Personally appeared in open court, Micajah Frazer who be- 
ing duly sworn, says, that the plea by him secondly pleaded, 
to the best of his knowledge and belief, is true in substance 
and in fact. 

The plaintiff demurred to the plea, and his demurrer was 
sustained by the court. 

Afterwards, the cause was submitted to the jury on the 
other pleas, and a verdict returned for the plaintiff. 

The overruling of this plea is the only error assigned. 
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A. Gruuam, of Greene, and J. C. Wituiams, for the plain- 
tiff in error, insisted the plea was good, and cited Dunham v. 
Ridgell, 2S. & P. 402; Bryant v. Owen, Ib. 134; Evans v. 
Gordon, 8 Porter, 522; Pitts v. Keyzer, 1 Stewart, 154.] 





R. H. Smirn, contra, argued— 

1. That the plea was not good, because the affidavit was 
not in conformity with the statute. [Dig. 341, ¢ 158.] The 
plea is in legal effect a denial of the indorsement. [Beal v. 
Snedicor, 8 Port. 528; Tarver v. Nance, 5 Ala. Rep. 712; 
Jennings v. Cummings, 9 Porter, 309.] 

2. But if the plea is good, the defendant might have had 
the benefit of it, under the general issue, and therefore is 
not prejudiced by the error. [Evans v. Gordon, 8 Porter, 
142; 5 Mason, 58; McKenzie v. Jackson, 4 Ala. Rep. 230); 
Shehan v. Hampton, 8 Ib. 907; Rakes v. Pope, 7 Ib. 166.] 


GOLDTHWAITE, J.—It is the settled rule in this court, 
that the legal effect of such a plea as is here in question, is on- 
ly to controvert the fact of indorsement, and, if well pleaded, 
to put the plaintiff on proof of its genuineness. [Beal v. Sne- 
dicor, 8 Porter, 528 ; Jennings v. Cummings, 9 Ib. 309 ; 'Tar- 
ver v. Nance, 5 Ala. Rep. 712.] It is a mistake to confound 
this matter with the ordinary case of proving an interest in 
the payee, or even a third person, notwithstanding the in- 
dorsement. Such it was held, could be done, in Tipton v. 
Nance, 4 Porter, 194, and what is said in Evans v. Gordon, 8 
Porter, 142, has reference to the same principle. So too in 
Bowen v. Snell, 9 Ala. Rep. 481, a plea alledging the interest 
of the note to be in a third person, against whom the defend- 
ant asserted a set off, was allowed. In Moore v. Penn, 5 Ala. 
Rep. 135, it was held inadmissible to show that one for 
whose use a suit is brought, had no interest in the note, un- 
less it became necessary to prove some defence as against the 
true owner. Whether these decisions overrule that made in 
Byant v. Owen, 2 S. & P. 134, we will not at this time un- 
dertake to pronounce, but certainly they show that every de- 
fence may be asserted against the actual owner, independent 
of the mere name in which the suit is commenced. With 
this explanation of what has hitherto been decided, the pro- 











JUNE TERM, 1846. 8319 


Broome, et al. v. King, Adm’r. 


priety of holding the plea, in this case, as a mere denial of the 
assignment, will be entirely apparent. All the decisions first 
referred to, show the plea is defective without an affidavit of 
its truth, but none determine the form or substance of the affi- 
davit. Indeed the requisites of the affidavit are ascertained 
very precisely by the act itself, which declares the defendant 
shall annex to the plea an affidavit, stating that he verily be- 
lieves that some one or more of the assignments were forged, 
or make oath to the same in open court, at the time of filing 
the plea. [Dig. 341, § 158.] It is evident this plea is not 
verified in the terms which the act demands, and is therefore 
bad. Judgment affirmed. 


BROOME, et ax. v. KING, apm’r. 


1. Where a remainder is created ina slave, and the tenant for life sells it to 
a stranger, this is a discontinuance of the estate in remainder, and turns it 
into a chose in action. Consequently, when such an estate is vested in a 
Seme sole, and the discontinuance takes place before her marriage, her es- 
tate in the slave does not pass to the husband, absolutely, by the marriage, 
although the life estate determines during the coverture, so as to enable the 
husband to sue for the conversion in his own name, but the suit must be 
in the names of the husband and wife jointly. 


Writ of Error to the Circuit Court of Sumter. 


Trover, by J. C. Broome, J. A. Bradford, M. A. Broome 
and S. Broome insta David Curry, for the conversion of 
a slave. Curry died during the pendency of the suit, and 
King was made a party as his administrator. 

The plaintiffs made title to the slave under the will of Jo- 
seph Pack, senior, who died in South-Carolina previous to 
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1827, and by the terms of his will, directed certain of his per- 
sonal estate, after the death of his wife, to be sold by his ex- 
ecutors, and the proceeds te be equally divided between his 
surviving children, to be held by them in the same manner 
as certain property specifically devised to each of them. The 
specific devise to one of them, Dorcas, the wife of S. Broome, 
is “ to her sole and separate use during her natural life only, 
and from and after her death to such child or children as she 
might leave at her death.” Mrs, Pack, the widow, continued 
in possession of the slaves not specifically devised by the will, 
until the year 1827, when with her assent, they were divided 
between the children of the testator. Spires Broome, or in 
other words, Dorcas his wife, obtained the slave now sued 
for in this division, and continued in possession until 1830, 
when he sold him to Alexander Pack, who two years after- 
wards sold him to Joseph Pack, jr, with whom he continued 
until Pack’s death in 1838. After the death of Pack, his es- 
tate was administered by Curry, who became the purchaser 
of the slave at his own administration sale, and continued in 
possession until his death. Dorcas Broome died in Alabama 
in 1842, and three of the plaintiffs are her children. Brad- 
ford, the other plaintiff, is the husband of the only other 
child, and was married to her in the year 1837. 

The court charged the jury that the possession of the slave 
by Curry, was adverse to the plaintiffs, and that they could 
not recover, because it was shewn that the wife of Bradford, 
one of the legatees of Pack, senior, was not joined in the ac- 
tion. The plaintiffs excepted to this charge, and afterwards 
suffered a non-suit. 

This charge is now assigned as error. 








R. H. Smiru and Wm. M. Murpuy, for the plaintiff in er- 
ror, insisted, that the children of Dorcas Broome, under the 
will of Mr. Pack, took a vested interest in remainder in the 
slave in controversy, and therefore that the wife’s interest 
vested in the husband on the marriage. [Barnett v. Roberts, 
4 Dev. 81; Knight v. Leake, 2 Dev. & B. 135; Pitts v. Cur- 
tis, 4 Ala. Rep. 350; Barks v. Marsbury, 3 Litt. 275; Arm- 
strong v. Simonton, 2 Murph. 351.] In Virginia the courts 
maintain the same doctrine. [Lomax on Ex’rs, 131. ] 
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-F. S. Lyon and A. Grauam, of Greene, contended, 

1. That Bradford was not entitled to property of his wife, 
unless reduced to possession, during the coverture, and there- 
fore should join in this action, which is for a conversion.— 
[Johnson v. Wrenn, 3 Stew. 172; McGee v. Toland, 8 Por- 
ter, 36; Bibb v. McKinley, 9 Ib. 636 ; Mayfield v. Clifton, 
3 Stew. 375; Hagan v. Bell, 4 Stewt. & P. 286; 4 Bibb, 
174.] 

2. Curry is in possession of the slave under an adverse ti- 
tle, not in accordance with that of the plaintiffs, therefore the 
husband cannot sue alone. As to what is an adverse posses- 
sion, see Brown v. Lipscomb, 9 Porter, 472; Goodwin v. 
Lloyd, 8 Ib. 237. <A mis-joinder of one having no title, is 
fatal. [Hardeman v. Sims, 3 Ala. Rep. 751.] 


GOLDTHWAITE, J.—It will be seen, this cause went 
off by a non-suit in the court below, for the supposed defect 
in making Bradford a plaintiff without joining his wife. In 
determining the question thus presented, we shall endeavor 
to avoid every thing like a committal upon the point, wheth- 
er the plaintiffs have, or have not, any title under the will of 
Mr. Pack, to enable them to recover for the conversion of the 
slave. We think it well established, at least in the courts of 
this State, as well as several of the other slave holding States, 
that when an estate in remainder of slaves has vested in the 
wife, and the possession is with the person having the prece- 
dent estate, then the husband, by virtue of his marital rights, 
becomes the owner, and is entitled to the slaves, although 
his wife may be dead, when the precedent estate falls in. 
[Pitts v. Curtis, 4 Ala. Rep. 350; Dade v. Alexander, 1 
Wash. 30; Banks v. Marsbury, 3 Litt. 275.] In North Car- 
olina the different decisions seem to have been made at differ- 
ent periods. See cases cited 2 Iredell’s Digest, 533, § 7. 
In the report of Neal v. Haddock, 2 Hayw. 183, Judge 
Haywood expresses considerable dissatisfaction with the judg- 
ment then given—that being adverse to the right of the hus- 
»band—and states that although he had ever been of the same 
opinion, further consideration had compelled him to change 
it. In a more recent case however, the same court consider- 
ed such a remainder as the subject of levy and sale, by a fi, 
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fa. against the husband. [Barnett v. Roberts, 4 Dev. 81.] 
It is proper here, to avoid misconception of the extent of the 
decision in Pitts v. Cutirs, before cited, to state, it does not de- 
cide what the effect would be on the remainder if the’wife, in- 
stead of the husband, was the survivor. It will be perceived 
that none of these cases settle, that when the estate in remain- 
der of the wife has been turned into a mere right of action, 
that the husband is either invested with it, or can redress the 
injury by suit in his own name. Lord Coke, in direct refe- 
rence to this subject says, “ifa feme sole be possessed of a 
chattel real, and be thereof dispossessed, and then taketh 
husband and the wife dieth, this right is not given to the sur- 
viving husband, by the intermarriage, but the executors or ad- 
ministrators of the wife shall have it.” [Coke on L. 351, a.] A 
similar rule undoubtedly applies to personal property, though 
there is some confusion in the books growing out of the state- 
ment in the old reporters, that the husband may have deti- 
nue or replevin for goods of the wife, Which were in the pos- 
session of a third person, at the time of the marriage, [Powes 
v. Marshall, 1 Sederfin, 172,] or trover, if the conversion be 
subsequent to the marriage. [2 Lev. 107.] These expres- 
sions, however, must be understood only of cases when the 
possession of the third person is in accordance with the title 
of the wife, or held under her, but there is no foundation to 
say, that when the possession of the third person is adverse, 
that the husband can alone maintain the action, than there 
would be to allow him to sue for any other chose in action. 
The case of Magee v. Toland, 8 Porter, 36, settles that the 
bailee of the wife before marriage, may be sued by the hus- 
band afterwards, eithet in detinue or trover, and that of John- 
son v. Pasteur, Cam. & Nor. 464, is full to the point, that 
when the property of the wife is detained, or converted be- 
fore the marriage, the suit must be in the name of the husband 
and wife. The reason why it must be so, is that given by 
Lord Coke, in the passage quoted—that is, that in the event 
of the death of the wife, theright survives to her represen- 
tative. 

It being thus shown, that when the right of the wife, upon 
the intermarriage is one in action, it remains to inquire if 
such is the condition of the right in this case. 
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We apprehend, the estate of a remainder man is as subject 
to be turned into a mere right of action as any other vested 
estate. 'The question is, did the alienation of the slave in 
controversy, by Broome, the husband or the tenant for life, 
produce this consequence? Here again we must draw an 
analogy from the correspondent estate in lands, as to which, 
it was the settled rule of the common law, that a feoffment 
by the tenant in life, worked a discontinuance of the estates 
of those in remainder. [Coke on Litt. 325, a.] It was also 
an incident of a tenancy for life, that it was subject to for- 
feiture, if the tenant enfeoffed another of a larger estate, and 
upon such a forfeiture, the remainder man entitled to enter 
and enjoy his estate. [Coke on Litt. 251, a.] There ismuch 
curious learning on this subject, which it is unnecessary to 
enter upon, and the common law doctrine seems, so far 
as the forfeiture of the estate of the tenant for lifeseems 
not to have been generally renognized in many of the 
States. [4 Kent’s Com. 84, 425, contra, 5 Dane’s Ab. 13, $ 
7.] And the rule seems to be general, that the statute of lim- 
itations does not commence to run against the remainder man 
until the death of the tenant for life. [Wellsv. Prince, 9 
Mass. 509; Wallingford v. Heart, 15 Ib. 471, and cases there 
cited in note; 2 Wend. 357; Doe v. Danvers, 7 East, 321.] 
Although the consequences of a discontinuance by the tenant 
for life may not be so penal at present as they were once con- 
sidered, we think it does not admit of doubt, that one effect 
is, to change the estate in remainder to a right of action on- 
ly, and it seems to follow, that if this right is not enforced 
by suit, within the proper time, the estate will be barred by 
the adverse possession of the alienee. 

To apply the rules thus ascertained to the case before us, 
it appears, that when Bradford intermarried with one of 
the joint tenants in remainder, that estate had previously 
been discontinued, and turned into a right of action, by the 
sale of the slave. 'The consequence is, that the marital 
rights of Bradford do not attach, until he has reduced the pro- 
perty to possession, by suit at law, and probably the same ef- 
fect might arise froma suit in equity, ascertaining the right 
in remainder, and securing it by inventory, or otherwise, to 
the remainder man. 
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~ The result is, the decision of the circuit court is free from 
error. 
Judgment affirmed. 





STODDER, et au. v. TOULMIN, er at. 


1. When a debtor appropriates property in trust to the satisfaction of the ac- 
ceptors of certain accommodation bills, then running to maturity, and also 
to the payment of an account due to the acceptors, and the bills are disho- 
nored, the holders are entitled to distribution of the trust fund, in the pro- 
portion their bills bear to the whole sum intended to be secured. It makes 
no difference that the drawer and acceptors prove insolvent, because, as 
creditors at large of the acceptors, the bill holders have no priority over 
other creditors, who are entitled to the sum to be distributed out of the trust 
fund for the account due the acceptors. 


Writ of Error to the Court of Chancery for the first Dis- 
trict. 


Tuts is the same case reported under the title of Toulmin 
et al. v. Hamilton, et al, 7 Ala. Rep. 362. It comes here 
now, after some change in the parties, on the question of dis- 
tribution referred to, but not decided, in the third paragraph 
of the opinion then delivered. In order to present the facts 
of the case in connection with the present judgment, they 
will be here recited. 

In February, 1837, four bills of exchange, each for $5000, 
were drawn at Mobile, by one Green for the accommodation 
of J. Austill, on Hamilton & Co. of New York. The bill 
first due was discounted, or purchased by Toulmin, Hazard 
§ Co.—the second by Sayre, Converse & Co.—the third by 
Eli Wainright—and the fourth by G. B. Ogden, for the New 
Orleans Canal and Banking Co. They were all accepted by 
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Hamilton § Cole, between the 13th February, and the 3d 
March of the same year,. Under the expectation they would 
pay them at maturity, and being then indebted to them in 
the further sum of $11,533, Austill, on the 20th of April, ex- 
ecuted to them his two notes, each: for the sum of $15,716, 
payable at one and two years, as well to secure them against 
the bills so accepted, as to secure the payment of the sum due 
them by the former account. On the 22d of April, Austill 
executed a deed, by which he conveyed to one Hamilton 
certain lands and slaves, which were to be sold by him for the 
benefit of Hamilton & Cole, if the notes before mentioned 
were not paid in two years from theirdate. Green, to whom 
the deed was delivered, as the agent of Hamilton & Cole,.af- 
terwards handed it over to James Martin, with the note first 
falling due, for the benefit of H. & C. The other note was 
delivered by Green to Sayre, Converse & Co. the holders of 
the second bill of exchange. Hamilton & Cole never paid the 
bills, but became insolvent previous to their maturity. The 
object of the bill is, that the property conveyed by the deed 
of trust, may be appropriated to the payment of the bills of 
exchange pro rata, instead of being applied by Martin to the 
discharge of the note held by him, or transferred to Hamilton, 
the trustee under the deed. 

The answer of Martin insists that the property conveyed 
by the deed of trust is applicable to the payment of the notes 
and that the holders of the bills have no interest in the 
trust. 

The chancellor, in the first instance, dismissed the bill for 
want of equity, but after the reversal of that decree by this 
court, and upon the cause being remanded for further pro- 
ceedings, he was of opinion that the holders of the bills of 
exchange were entitled to a preference of payment, out of 
the trust fund, and directed a decree to be prepared to this 
effect. 

This decree is now assigned as error. 


J. A. Campse t, for the plaintiff in error, insisted, that the 
failure of Hamilton & Cole, to pay the bills accepted by them, 
occasioned a partial failure of the consideration of the two 

104 
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notes, and therefore Austill, in equity, is entitled to a credit 
for the sum he may be required to pay on the bills, but the 
deed of trust would continue a security for the sum actually 
due H. & C. by the previous account. All the equities of 
the complainants are derived from Austill, and their claim 
cannot extend beyond his. H. & C., or those now having 
their interest, are entitled to the extent of their account, and 
with this they unite the legal title under the deed of trust. 
They have therefore the legal title, with an equal equity, 
even if their equity is not paramount. 

The trustee, or cestut que trust, could properly apply the 
monies received under the deed to the payment of the ac- 
count, if they thought proper. And it was their duty to do 
so after the failure to pay the bills. [Toulmin v. Copeland, 
2C. & F. 681; Halburn v. Bissell, 1 Bailey Eq. 430; Stew- 
art v. Cochran, Ib. 380.] 


G. N. Stewarr and J. F. Apams, contra, argued, that the 
bill holders were entitled to priority of satisfaction— 

1. Because their rights are against both H. § C. and Aus- 
till, whereas that of H. & C. are against Austill only. 

2. The contract was, in effect, that H. § C. should ad- 
vance the money to the bill holders, and be reimbursed in 
one and two years. Therefore, by this contract, they as- 
sumed the risk of loss. 

3. It is clear, Austill did not intend to secure the amount 
due H. §* C. and without the advance of the amount of the 
bills, the appropriation might not have beenmade. H. & C. 
cannot therefore, by a breach of their contract, place them- 
selves in a better condition than they would hold by its per- 
formance, and as a consequence the bill holders are first en- 
titled. There is no known exception to the rule, that one 
by his own wrongful act cannot place himself in a better 
condition than by performance of his duty. 

4. The appropriation by Austill, must be considered as 
made, in the first place, to raise the sum of the drafts, as they 
were the motive which induced him to act, and as they were 
were first due. If the money was in court, the bill holders 
would be entitled to it, as creditors of H. & C., who are in- 
solvent, and if they had the property, H. & C. could not re- 
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cover it from them without paying the bills. In any view, 
it seems the claim of the bill holders is preferable to that of 
H. & C., and his assignee can stand in no better position un- 
less sustained by a bona fide transfer, aided by a valuable 
consideration. 

5. Independent of these considerations, H. § C. have laid 
by for several years, and never asserted any claim, whilst 
the bill holders are actively prosecuting their remedies. 


GOLDTHWAITE, J.—When this cause was here at a 
previous term, the bill was sustained, against the motion to 
dismiss for want of equity, on the ground, that if the trust 
fund was more than sufficient to pay the sum actually due to 
Hamilton § Cole, by the account, then the bill holders were 
entitled to the remainder of the trust fund, as that was creat- 
ed for the purpose of securing the payment to H. § C. of the 
sums they should pay on those bills, as well as the amonnt 
previously due them; but we declined to decide whether 
the trust fund was applicable; in the first instance, to the pay- 
ment of the debt actually due to H. &§ C., or whether it was 
to be divided, pro rata, to their account and to the hold- 
ers of the bills. These are questions now to be decided. 

By referring to the report of the case, as it was when here 
before, [see 7 Ala. Rep. 362,] it will be seen, we considered 
the equity of the bill holders as arising out of the fact, that 
the trust was created as a security to H. § C. for the sum 
which all the parties to the deed conceded was then due to 
them. In point of fact, as well as of law, a portion of this 
sum was not then a debt to H. & C., and never became so 
from their omission to pay these bills. So far as this sum 
was concerned, the trust was a security given to the accept- 
or of the bills, to pay them, and was available to the holders 
when these were dishonored. The trust however, was not 
created solely for the payment of these bills, and therefore 
the bill holders cannot claim its appropriation to themselves, 
to the exclusion of the other object, unless some distinct 
equity arises out of the insolvency of H.& C. and of Austill. 
That this furnishes no distinct ground of equity is evident 
from the circumstance, that if it was alone, the bill holders 
would be mere creditors at large, and without any title to sat- 
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isfaction out of specific assets, either of H. & C. or of Austill. 
As bill holders, they have the right to claim that the trust 
fund shall be applied to the payment of the debt it was in- 
intended to secure, but they are interested in this debt, only 
in the proportion which the bills bear to the whole sum. In 
regard to the other, the general creditors of H. & C. have 
rights precisely equal to themselves, and the holders of the 
notes given by Austill to H. §& C., if entitled to retain those 
against them, are invested with all their rights to the extent 
of the sum due by the account. 

In our opinion, the case is one for equal distribution of the 
trust fund between the bill holders and the trustee under the 
deed, and consequently the general assignee of H. & C., in 
the relative proportions the bills and the account bear to the 
sum intended to be secured. 

As the decision is not in conformity with this view, it 
must be reversed and remanded, for further proceedings. 











MEREDITH v. RICHARDSON & O’NEAL. 


1. Where a plaintiff is entitled to two modes of redress, and elects to bring 
assumpsit, the defendant may urge any defence peculiar to that action, al- 
though the same defence could not have been insisted on if the cther ac- 
tion had been pursued. 

2. When the goods of a party have been seized and sold under an execution 
issued from the clerk’s office, on a bond, defective as a statutory forthcom- 
ing bond, the act of issuing the execution, is the act of the clerk, and not 
of the plaintiff—therefore no action of trespass will lie against the latter. 

3. When the action is for money had and received, to the plaintiffs use, the 
defendant may show any matter of defence growing out of, or connected 
with, the same transaction, which shows the plaintiff is not entitled ex equo 
et bono to recover—therefore, if a bond, defective as a statutory forthcom- 
ing bond, is good as a common law bond, and the obligee, on its breach 
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‘is entitled to recover the full amount received by him, on an execution up- 
on it, he may retain, on showing these facts, against a1: action for money 
had and received, although the execution on the bond has been quashed. 
4. A bond reciting the issuance of an execution, against L, when in point of 
fact, it issues against him and otiers, is good as a common law bond, al- 








though the amount for which the execution issues is not recited therein ; 
and the obligor is estopped from denying the levy recited, as well as the 
property of the defendant in the goods. 

5. The supposed variance in omitting to set out the names of all the defend- 
ants in the bond, and the omission to contorm the sums recited to the exe- 
cution, are matters which may be supplied by parol evidence. 


Writ of Error from the Circuit Court of Sumter. 


Assumpsit, by Meredith, as the executor of thé last will 
of James E. Jones, against Richardson & O’Neal, for money 
paid by his testator for them, and for money had and received 
to his use. 

Among other pleas, the defendants pleaded as follows, viz : 
Actio non, because they say, that on the 3d of April, 1839, 
they, in the circuit court of Sumter county, Alabama, recov- 
ered a judgment against John Lunsford and William H. Car- 
ter, for $2,191 86, which said judgment, on the 6th January, 
1840, was affirmed in the supreme court, with ten per cent. 
damages, besides interest and costs of suit, against said Luns- 
ford and Carter, and also against Landon J. Morris, and An- 
drew J. Stephens, on which judgment, so affirmed, an execu- 
tion issued on the 13th of March, 1840, against the goods, 
&c. of the said Lunsford, Carter, Morris, and Stephens, and 
was levied, whilst the same was in full force and effect, to 
wit: on the 26th March, 1840, on one hundred bales of cot- 
ton, as the property of said Lunsford, by the sheriff of said 
county, in said county. And the said Lunsford, then 
and there, together with one P. B. Whiting, and James E. 
Jones, executed a bond for the delivery of said cotton, to the 
said sheriff of Sumter county, on the first Monday of April, 
1840, and in consideration of the said bond, the said sheriff 
re-delivered said cotton to said Lunsford. And the defend- 
ants aver, that the said cotton was not redelivered to said 
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sheriff, in compliance with said bond, and that an execution 
issued on said bond, as a forfeited forthcoming bond, on the 
10th of April, 1840, against the said Lunsford, Whiting, and 
Jones, and that the same was not, in whole or in part satisfi- 
ed. And the defendants aver, that in the lifetime of the said 
James E. Jones, to wit: on the 27th of October, 1840, after 
the return, an alias execution was issued against the said 
Lunsford, Whiting, and Jones, and whilst in full force and ef- 
fect, was satisfied out of property of the said plaintiffs testator. 
And the defendants aver, that at a term of the circuit court 
for said county, to wit: on the .... day of ......, 184], a 
motion was made on behalf of said Lunsford, to quash said 
bond, which motion was refused by the said circuit court, 
but afterwards reversed for mere irregularity, by the supreme 
court of the State of Alabama, at the June term, 1843, when 
said bond was held insufficient to authorize an execution 
thereon. Whereupon the said plaintiff commenced his afore- 
said action, and all of said plaintiffs’ supposed demands, in his 
said declaration, are for money collected by virtue of said ex- 
ecution, issued as an alias on said bond, which said sum of 
money, at the time the same was collected, was justly due 
and owing to the said defendants, in consideration of the re- 
delivery of the said cotton to the said Lunsford, upon the ex- 
ecution of said bond, said cotton being of the value of $3000 
and the said bond being in full force and effect as a common 
law bond, and this they are ready, &c. 

The plaintiff demurred to this plea, and his demurrer being 
ouerruled, he rejoined that his testator never made any bond 
conditioned to return any cotton levied on by the execution 
mentioned in the plea. 

At the trial on the issue thus formed, as on the general and 
other issues, the defendant offered in evidence an execution 
issued at the suit of the defendants, reciting the recovery ofa 
judgment by them at the April term, 1839, against Lunsford 
and Carter, for the sum $2,191 86, besides costs; that this 
judgment was stayed by writ of error, and superseded—and 
its affirmance in the supreme court, with ten per cent. dama- 
ges. It then commanded the sheriff to levy the proper a- 
mounts of the goods, &c. of Lunsford and Carter, and also of 
the goods, &c. of Morris and Stephens, their sureties in the 
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writ of error bond. ‘This execution was issued the 16th 
March, 1840, and returned by the sheriff as levied on one 
hundred bales of cotton, for which bond was taken, and for- 
feited, Ist Monday of April, 1840. 

The defendants then gave in evidence a bond,executed by 
Lunsford, P. B. Whiting, and James E. Jones, payable to the 
defendants, in the penalty of $5480, dated the 26th March, 
1840. The condition of this bond recites the issuance of an 
execution in favor of Richardson & O’Neal, against Lunsford, 
for the sum of $2743, including debt, damages, and costs— 
that it issued the 16th of March, 1840, and had been levied 
on one hundred bales of cotton, as the property of Lunsford, 
to satisfy it. It then provided, that if Lunsford should de- 
liver the said property to Jesse Womack, sheriff of the coun- 
ty aforesaid, on the first Monday of April, 1840, the time ap- 
pointed for the sale thereof, the bond was to be void. 

The plaintiff objected to the introduction of this bond, be- 
cause it was variant from the execution. The defendants 
then called a witness, and offered by him to identify the bond 
with the execution, by showing it was taken by him on the 
levy aforesaid, and was taken asa forthcoming bond on said 
execution, admitting they did not expect to prove the bond 
was variant from what it was intended to be, by reason of 
any fraud. The plaintiff objected to this evidence, but the 
court allowed the evidence and admitted the bond. 

The witness then testified that he had the execution, as 
deputy sheriff, entered the levy, and took the bond asa forth- 
coming bond on said levy—that the bond was intended to 
apply to the execution. He was then asked by defendants, 
if, on making that levy, he released the cotton, to which he 
replied he never saw the cotton, and did not know that Luns- 
ford had any cotton—that he had the execution, and was de- 
sirous to make the money, and called on Lunsford to give a 
delivery bond—that thereupon the levy was entered and the 
bond executed by the obligors—that the cotton was not forth- 
coming, and that one hundred bales of cotton was worth the 
demand required to be made by the execution. On examination 
by plaintiff, the witness said there was no express understand- 
ing with Jones, or any other party to the bond, that it was 
given on said-execution, and he did not know the sureties ever 
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saw the execution—nothing passed between them about the 
execution, nor had he any authority from the defendants to 
take the bond, er to accept for them a delivery of it, but he 
took it only as an officer, and under the statute requiring 
sheriffs to take delivery bonds—he never delivered the bond 
to defendants, but on the cotton not being delivered to him, 
he returned the bond “ forfeited,’’ with the execution, to the 
clerk’s oflice. 

The plaintiff also inquired of the witness, whether he had 
not other executions in favor of different plaintiffs against 
the same defendants in execution, in his hands, at the time of 
the levy. ‘To this the defendant objected, and the court call- 
ed on the plaintiff to state his object in offering the proof, and 
was informed, it was to show that the witness had other and 
older executions, which would have consumed the cotton, if 
delivered, so that the defendants would not have made any 
thing if the cotton had been delivered. The court ruled the 
evidence inadmissible. 

On this state of proof the plaintiff insisted, there was no 
consideration to support the bond proved, and no delivery of 
it, but the court charged the jury, that the bond was a good 
common law obligation; that a suflicient consideration was 
proved, as well as a sufficient delivery. 

The plaintiff excepted to the charges of the court, as well 
as to its several rulings with respect to the evidence, and they 
are now assigned as error. 


A. F. Hopkins, and R. H. Smrru, for the plaintiffs in error, 
insisted— 

1. That the forthcoming bond being quashed, the execu- 
tion issued upon it, became irregular and void from the be- 
ginning. [Roe v. Milton, 2 Wils. 385; Perkins v. Proctor, 
3 Ib. 341; Woodcock v. Bennett, 1 Cowen, 719, 735; Read 
v. Markle, 3 John. 523; Capel v. Heffer, 2 S. & R. 58.] 
The sueing out this execution was the act of the party, and 
not the erroneous judgment of a court; therefore the money 
was collected by a void authority. [Parsons v. Lloyd, 3 
Wils. 345.] It was so entirely void, that an action of tres- 
pass would lie. {Read v. Markle, 3 John. 516; 3 Wils. 345; 
2 Ib. 385; 1 Strange, 509: 2 Ib. 993.] 


— —— —————— — 
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2. There are cases where money has been collected on an 
erroneous judgment, in which the party 1s permitted to retain 
the money, because it is equitably due, but the rule does not 
apply when the party sues out void process, or is guilty of a 
trespass in collecting the money. ‘The party may waive the 
fort, and sue for the money, and when he does so, the wrong- 
doer has no equity to resist the demand in one case more 
than the other. [Peck v. Holcomb, 3 Porter, 334; 1 B. & A. 
241.] 

3. A court of law has no authority to correct the alledged 
mistake in the bond, and make it conform to the supposed 
intention of the parties. Such jurisdiction belongs toa court 
of equity only, and can be exercised alone when the facts go- 
ing to show the mistake are directly put in issue. [1 Story 
Eq. 164 to 169; Gillespie v. Moon, 2 Johns. Ch. 609; Ly- 
man v. U. Ins. Co. Ib. 630; 6 Vesey, 332; Paysant v. Ware, 
1 Ala. Rep. 165; Dozier v. Duffee, 3 Ib. 324.] A court of 
chancery would not make the correction, on evidence like 
that in this case. [1 Story Ey. 178, and cases there cited. ] 
Indeed no mistake is shown here. [1 Peters, 114.] 

4, The testimony of the deputy sheriff was inadmissible to 
show the mistake. [Coleman v. Crumpton, 2 Dev. 508; Phil. 
Ev. 555, 561, 567; King v. Baldwin, 2 John. Ch. 557; Me- 
Coy v. Moss, 5 Porter, 88; Mead v. Steger, Ib. 498 ; Paysant 
v. Ware, 1 Ala. Rep. 161; Dozier v. Duffee, Ib. 320; Beard 
v. White, Ib. 436; Litchfield v. Falconer, 2 Ib. 280.] 

5. The defendants, under the facts disclosed, do not make 
out acase on which they could recover at law. [Dupuy v. 
Roebuck, 7 Ala Rep. 484; Westmoreland v. Davis, 1 Ib. 
301.] Consequently they have no right to retain the mo- 
ney. 





Murruy and Mercatr, for the defendants in error ar- 
gued— 

1. The plea is good, as it shows the money was justly due 
and owing when collected, but beyond this, it shows that it 
is a debt collectable at law. [Stewart v. Conner, 9 Ala. R. 
803; Dupuy v. Roebuck, 7 Ala. Rep. 484; Duncan v. Ware, 
58. §& P. 119; Green v. Stone, 1H. & J. 405.] 
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2. The bond is available to the defendants as a common 
law bond, although it may be bad as astatutory bond. The 
effect of the bond was to suspend the execution, and the par- 
ties contracted to deliver the cotton at a certain day. Here 
Is a sufficient contract and consideration. [4 Ala. Rep. 279; 
AH. & M. 180; 3 Ala. R. 636.] 

3. Conceding that the plaintiff might have elected to sue 
in trespass, he has not done so, but has waived the tort by 
bringing assumpsit. This action is always open to an equi- 
table defence. [1 Dallas, 222; 1 Blackf. 181; Chit. Pl. 93, 
94; 1 Marsh. 552.) 

4. The decisions are numerous and conclusive, that al- 
though the statute may require a bond in one form, and it is 
taken in another, it is yet good if not prohibited. [2 Porter, 
493; 6 Ib. 335; 8 Ala. R. 466. | 

5. But even ifno bond had been given, but the cotton was 
delivered to Lunsford, on the mere promise by Jones, that 
it should be forthcoming on the sale day, such a promise 
would warrant the defence. [Foster v. Clark, 19 Pick. 329. | 

6. The party is estopped by his bond from saying that no 
levy was made, or cotton redelivered, to the principal. | Du- 
pre v. Bank of Limestone, | J. J. M. 380; 4 Black. 437; 6 
John. Ch. 302.] Indeed it may well be questioned whether 
the doctrine of estoppel does not prevent the party from show- 
ing any variance between the execution and the bond. [Stock- 
ton v. Turner, 7 J.J. M. 192; Thampson v. Buchanan, 2 Ib. 
420; 1 Phil. Ev. 85.] 

7. There is indeed no variance, as the execution was a- 
gainst Lunsford, although against others likewise, but if it is 
considered as variant, it is nothing more than a misrecital, 
which may be supplied or corrected by parol. [5 Cowen, 
530; Jackson v. Pratt, 10 John. 380. Hob. 130; Co. Litt: 
352, b; 7 Monroe, 386; 3 Ohio, 272. |] 








GOLDTHWAITE, J.—1. The bond, by means of which 
the defendants in this cause claim to retain the money col- 
lected by them from the plaintiff, was declared defective asa 
statutory forthcoming bond, in Lunsford v. Richardson, 5 
Ala. Rep. 618, and the principal question now is, can it be 
available as a common law obligation, against the plaintiff ’s 
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suit to recover back the money made by the sale of the pro- 
perty of his testator, on the void or irregular execution. In 
our judgment, it is not very material to inquire, whether the 
execution on the bond was absolutely void, or only irregular, 
as the form of action selected is assumpsit. There are many 
cases in which the plaintiff has the privilege of electing the 
form of action to redress his supposed injury, but when one:is 
chosen, as preferable to others, it is always open to the de- 
fences which are peculiar to that form of action. A strong 
illustration of this rule is found in the case of Smith v. Lewis, 
AD. & E. 211, where a bankrupt on the eve of his bankrupt- 
cy, had fraudulontly delivered goods to one of his creditors, 
and his assignees brought assumpsit for their value, instead 
of trover, as they might have done. It was held the creditor 
was entitled toa set off, although this would not have been 
allowed if the other form of action had been pursued. 

2. Although not material in this view to be decided, it will 
perhaps be more satisfactory to know, that the party has not 
misconceived his action. In point of law, the plaintiff has 
no act or part in the issuing of execution on a forthcoming 
bond. ‘The statute makes it the duty of the sheriff, within 
ten days after the forfeiture of the bond, to return it with the 
execution, to the clerk of the court, and the latter is required, 
within five days thereafter, to issue an execution against the 
obligors. [Dig. 215, $ 73.] 

There would be a peculiar hardship in holding the plain- 
tiff liable as a trespasser, for an act in which he never parti- 
cipated, and of which, in the majority of instances, he is en- 
tirely ignorant. We can perceive no sound distinction be- 
tween the effect of an office, or statutory judgment, and one 
rendered in the due course of the courts. In the one instance 
the clerk is the officer upon whom the law casts the onus of 
determining the existence of the fact which warrants the is- 
suance of the execution, and in the other the consideration 
is given by the court. If either the one or the other 
commits an error of judgment, the laws afford ample 
opportunities for its revision, and the prevention of any in- 
jury from it. 

3. It is supposed however, that the plea sustained as good, 
is defective, because it insists, in effect, on the right to re- 
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instead of presenting their claim as a set of, and our decision 
in Dupuy v. Roebuck, 7 Ala. Rep. 484, is chiefly relied on to 
sustain this position. What is said there is in strict confor- 
mity with the universally admitted principle, that any de- 
fence is admissible to justify the defendant’s retention of the 
money claimed to have been received to the plamtiff’s use, 
which will show the latter is not entitled ex equo et bono to 
recover. [Moses v. McFarlane, 2 Burr. 1011.] But we go 
further, and show that this defence, under the general issue, 
must grow out of, or be connected with, the same transac- 
tion, or subject matter, in which the money was received— 
otherwise the principle then invoked would let in a set off in 
all cases, without pleading it—but we there expressly rested 
our judgment, that the record did not disclose a state of facts 
which would warrant a recovery for the defendant, if he had 
been suing upon the covenants under which he claimed the 
right to retain the money collected on the reversed judgment. 
Here, however, the facts are entirely different, because, if the 
bond is of any validity, enough is asserted to show the de- 
fendant’s right to recover upon it the precise sum they have 
received. 

4, And this brings us to what we have already said is the 
principal question—the validity of the bond as a common law 
obligation. In its common aspect this cannot be considered 
an open question, in this court, after the elaborate examina- 
tion it received in Whitsett v. Womack, 8 Ala. Rep. 466. 
We there held, that a bond taken by a sheriff was neither 
void or voidable for want of conformity with the one autho- 
rized by the statute, there being no prohibition of any other 
form—the bond not being extorted colore officii, but volunta- 
rily executed upon the delivery of property—was valid asa 
common law obligation. In the case before us, the defend- 
ant in execution had submitted to, and admitted a levy—the 
plaintiff ’s testator, voluntarily, as we must infer, entered in- 
to this obligation as his surety, that the property levied on 
should be forthcoming at a particular time and place, and we 
can come to no other conclusion than that he is bound by his 
contract—and under the influence of Mead v. Figh, 4 Ala. R. 
279, he isestopped from denying, either that a levy was made 
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or that his principal had no property in the cotton. [Caw- 
thorne v. McCraw, 9 Ala. Rep. 519. 

5. It is supposed however, there is a variance between the 
obligation and the legal proceedings, which is incapable of 
aid from parol proof, and which prevents it from having any 
effect. The supposed variance is the omission of the names 
of some of the defendants, in the recital of the execution, and 
the omission to conform the terms named in the condition 
with it. Although these were suflicient to destroy the effect 
of the bond, as a strict compliance with the statute, they do 
not render it invalid. It isa strained and forced conclusion, 
to say, that because the execution issued against Lunsford, it 
will be concluded that it issued against him alone. This 
might be correct as a prima facie intendment, but certainly 
is open to explanation. If we look to the contract evidenced 
by the bond, it will be seen the description of the execution 
is no part of it. The levy, and the re-delivery of the cotton 
to the debtor, is the consideration, or inducement, for him and 
his sureties to undertake it shall be forthcoming at a particu- 
lar time and place. ‘The sum due on the execution is of no 
sort of importance, except for the purpose of ascertaining the 
damage which may flow froma breach of the condition. It 
would be a monstrous absurdity, that engagements of the 
most solemn nature might be avoided, because of the misreci- 
tal of the facts, or circumstances, which induced them. It is 
a general proposition, that meets us every where, that the 
consideration, even when set out in a deed, may be explain- 
ed by parolevidence. [Cowen & Hill’s Notes, 1441.] Nor 
are decisions lacking on the precise point we are now consi- 
dering. -In Hewlett v. Chamberlayne, 1 Wash. 367, the 
forthcoming bond omitted entirely to set out the amount 
of the execution, yet the court held this to be no objec- 
tion in an action of debt, although a motion for a summa- 
ry judgment had been refused, because of the non-conformi- 
ty of the bond to the execution. In Stockton v. Turner, 7 
J.J. M. 192, an injunction bond recited the judgment enjoin- 
joined as for $280 50, when the true sum was $288 50, yet 
the court sustained the bond, on the ground of an estoppel, 
It is said the recital of a particular fact in the condition of the 
bond, will estop the obligor from denying it. [Willes, 9.] 














838 ALABAMA. 
Meredith v. Richardson & O'Neal. 





On the other hand, when the recitals do not constitute a part 
of the conrract, it is said by Chief Justice Kent, to be a set- 
tled rule, that even a mistake in the recital of a bond, does 
not vitiate it, for it is no essential part of the bond. ['Tal- 
madge v. Richmond, 9 John. 85; See also, St John v. Dagges, 
Hob. 130; Coke Litt. 352, b; Weissinger v. Crook, 7 Ala. 
Rep. 710.] In accordance with these principles, a bail bond 
was held to be good, although the christian names of both the 
plaintiffs were misstated in the bond. [Colburn v. Downs, 
10 Mass. 21, and a bastardy bond was sustained when the 
condition was to answer a complaint made in 1816, instead 
of 1833, when it was really made. [18 Pick. 257.} 

The authorities we have quoted, would amply justify the 
rejection of any Cescription of parties, sums, §*c. in the reci- 
tals of the bond, which were not in accordance with the fact, 
but in the present case, no repugnancy is made to appear. 
We are not informed the sums stated in the condition is not 
the true aggregate of the judgment, damages, and costs, and 
we have already remarked, that because an execution is re- 
cited as having issued against Lunsford, it is not conclusive 
that it issued against himalone. The case of Coleman v. Crump- 
ler, 2 Dev. 508, which is supposed by the counsel for the plain- 
tiff to contain a principle which should govern this, is by no 
means analagous. ‘There the contract was, to perform and 
abide by such final decree as might be rendered in a suit 
wherein John Crumpler and Mary Crumpler are defendants. 
On a replication to the plea of conditions performed, the plain- 
tiff averred that a suit was pending in which John Crumpler 
and Mary Coleman were defendants, and that the defendants 
had not paid the decree rendered in that suit. On the issue 
it was shown that the bond was given in this suit, with the 
mistake in the name, but the court held parol evidence insuf- 
ficient to warrant a recovery. Without stopping to consider 
whether this decision is in harmony with others which we 
have already quoted, it is sufficient to remark, that the con- 
tract made by the obligors, was with reference to a particu- 
lar suit, and it might well be a matter of doubt, if another 
suit could be intended without the reformation of the con- 
tract by a court of equity, but in the present case the con- 
tract is with reference to the delivery of cotton, and the pend- 
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ing suit is no further of importance than to ascertain the con- 
tract had reference to it, as by that, the damages arising from 
the non-delivery are to be ascertained. In this aspect there 





seems to us no reason whatever why parol evidence should 
not be admitted to show the bond was taken with reference 
to the execution in the sheriff’s hands. 

On the whole, after giving this case the fullest considera- 
tion we are satisfied there is no error. 

Judgment affirmed. 


JONES v. KIRKSEY. 


4. In an action for maliciously suing out attachment process, it is not com- 
petent for the plaintiff to show that most ofthe debt was due for usurious 
interest, when the judgment in the attachment suit is for the whole sum 
claimed. Such judgment is conclusive of probable cause, until reversed, 
set aside, or its validity impaired by the judgment of some competent tri- 
bunal. 


Writ of Error to the Circuit Court of Talladega. 


Action on the case, by Jones against Kirksey, for malicious- 
ly suing out an attachment, on the ground that Jones was a- 
bout to dispose of his property, fraudulently, with intent to 
avoid the payment of the debt due to Kirksey. The de- 
fendant pleaded the general issne, and also that the plain- 
tiff, when the attachment was sued out, was about to re- 
move himself and property out of the State of Alabama. At 
the trial on these pleas, the plaintiff, after showing the su- 
ing out of the attachment, its levy on his property, and a 
judgment in that suit for $2,247, offered to prove the defend- 
ant’s admissions, that all over the sum of $250, was due for 
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usurious interest; but this evidence was excluded by the 
court. ° 

The defendant was allowed to prove that previous to the 
suing out the attachment, the plaintiff told the witness who 
testified, that he intended, after paying his debts, and arrang- 
ing his business, to remove some of his property to Mississippi, 
to carry on farming in that State. To this evidence the 
plaintiff objected. 

The plaintiff excepted to the several rulings of the court 
against him, and now assigns the same as error. 


W. P. Cuirton and L. E. Parsons, for plaintiff in error, 
insisted, that the suing out of attachment process on a usuri- 
ous debt, was per se wrongful and vexatious. 


S. F. Rice, contra, argued, that the recovery of the judg- 
ment established the debt as due and owing, and the party 
could not go behind it; but even if this could be done, the 
evidence shows that some debt was due, and this is sufficient 
if auy cause existed for the attachment. The question raised 
by the bill of exceptions, as to the proof admitted at the in- 
stance of defendant, is settled by Kirksey v. Jones, 7 Ala. R. 
622. 


GOLDTHWAITE, J.—There is some apparent conflict 
in the cases bearing on the principal question presented in 
this case. It seems to have been held in New York, that the 
recovery in a civil suit is not conclusive that there was pro- 
bable cause for arresting the defendant. [Burt v. Place, 4 
Wend. 501.] Buton looking into the facts of that case, it 
will be seen the recovery was before an inferior court, and 
that it was afterwards reversed and judgment eventually giv- 
en for the defendant. Under these circumstances, the decis- 
ion seems to be entirely proper, because the effect of the first 
judgment was entirely done away by itsreversal. If the de- 
cision was intended to announce the proposition, that it is 
competent, after a final judgment to re-examine the question 
as to the validity of the debt, in a suit for a malicious prosecu- 
tion, we cannot yield our assent to it, as it seems to us to be 
alike unwarranted by principle and authority. The general 
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rule is, when the action isfor a malicious prosecution on account 
of an alledged criminal offence, that the declaration must 
show the prosecution is ended and determined by the ac- 
quittal and discharge of the party accused. [Carman v. 'T'rue- 
man, 1 Bro. P. C. 101.] In Morgan v. Hughes, 2 Term R. 
225, Mr. Justice Buller asserts, that in an action for mali- 
ciously holding to bail, it must be shown there is an end of 
the suit. So likewise in a similar action for suing out a fiat 
of bankruptcy, it has been held, that the superseding of the 
commission before suit bronght, must be averred and proved, 
or the plaintiff non-suited. [Whitworth v. Hall, 2 B. & A. 
695; see also, Reynolds v. Kennedy, 1 Wilson, 232; Whit- 
ney v. Peckham, 15 Mass. 243; Hathaway v. Allen, Bing. 
152.] The reason of the rule is, that if the conviction, or 
action ascertains the crime, or the demand, that is conclusive, 
and it is impossible to say that one shall have the right to 
question and rerexamine, in the action for a malicious prose- 
cution, the very matter which has been decided otherwise in 
the principal suit. Wecome then to the conclusion, that 
the judgment in the suit established the validity of the debt 
sued for, and it therefore becomes immaterial to inquire how 
far a party is responsible for suing out attachment process for 
a usurious demand, as, until that judgment is reversed, set 
aside, or its validity impaired by the decision of some other 
competent tribunal, it must be considered as conclusive of 
probable cause, so far as the matter of indebtedness enters in- 
to that question. 

On the other point in the cause, no question is made in 
this court, but if to be considered, it would probably be found 
settled by what is said in the seventh paragraph of the opin- 
ion delivered in Kirksey v. Jones, 7 Ala. R. 622. 

Judgment affirmed. 
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GARNETT, Apw’r, v. ROPER. 


1. The prerequisites required before an execution can be issued on a bond 
given in a claim suit, apply only to that summary mode of proceeding, and 
in declaring in a common law action on such a bond, it is only necessary 
to set out a breach of the condition. 

2. The parties to such a bond are bound to notice the determination of the 
claim suit, and therefore no averment of notice to them to that effect is ne- 
cessary. 

3. A plea of non est factum to a bond with a condition, must, under the sta- 
tute, be verified by oath, as in other cases, 

4, The bankruptcy of the principal obligor in a penal bond, does not dis- 
charge the sureties. 


Error to the Circuit Court of Pickens. 


Action of debt by Roper against Garnett, as the adminis- 
trator of one Russell, on a bond executed by him as the sure- 
ty for one Grimes, given by the latter upon interposing a 
claim to certain horses, levied on as the property of one Parks, 
at the suit of Roper. The bond is conditioned that Grimes 
should have the horses forthcoming, if the same should be 
found liable to the attachment, and pay such costs and 
damages as should be recovered, for putting in the claim for 
delay. 

The declaration sets out the attachment, its levy, the tak- 
ing of the bond by the sheriff, on the claim interposed by 
Grimes—the recovery of a judgment against Parks for ¢2,084 
—the judgment in the claim suit interposed by Grimes, that 
the horses levied on were the property of Parks, and subject 
to the attachment of the plaintiff, by which the value of the 
horses is separately assessed, and Grimes condemned in the 
costs, as well as that an order should be issued to the coroner 
to dispose of the horses if delivered up, as goods and chattels 
taken under a fi. fa. It then avers that the costs, when tax- 
ed amounted to $63, and that an order of sale was issued on 
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the 3d May, 1843, to expose said horses to sele, which on 
the next day eerwunte was placed in the hands of the coro- 
ner to execute, according to law, and that the coroner not 
finding the said horses, nor the said Grimes, on the same day 
demanded the said horses of the defendant, as administrator 
of the said Russell, who not delivering the same, the coroner 
returned the order of sale, that the property therein named 
could not be found. The breach is then laid, that the said 
Grimes did not have the said horses forthcoming, although 
the same were found subject as aforesaid, or pay the costs 
so recovered against him, whereby the bond became forfeit- 
ed, &c. 

The defendant demurred to this breach, but the court over- 
ruling his demurrer, he then pleaded—1. Non est factum. 2. 
Nil debet. 3. That the property mentioned in the bond was 
not demanded of the principal obligor, after the trial of the 
claim suit, according to the statute in such case made and 
provided. 4. That the property was not demanded of the 
principal obligor, within a reasonable time after the determi- 
nation of the claim suit, and that if it had been so demanded 
it would have been surrendered. 5. That it was not de- 
manded of the administrator of Russell within a reasonable 
time, &c. 6. That Grimes, the principal obligor was on the 
.... day of ...... discharged under the bankrupt law of 
the United States. 

The plaintiff demurred to these pleas, and they were over- 
ruled. The defendant declining to plead further, the plaintiff’s 
damages were assessed by a jury. 

The overruling the demurrer to the declaration, and the 
sustaining that to the pleas, is now assigned as error. 


W. Cocuran, for the plaintiff in error, insisted— 

1. The declaration does not aver the existence of such facts 
as, under the statute amount toa breach of the bond. It is 
essential to show—1. A demand of the principal obligor. 2. 
A return by the sheriff of the bond as forfeited. Or, 3, some 
excuse for not making thedemand. [Dig. 211, $ 52, 243, $ 
62, 64; 318, $ 33.] 

2. The plea of non est factum is the proper plea to an ac- 
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tion on a bond, and puts the plaintiff on proof of his decla- 
ration. 

3. The fact that no demand was made, if matter of defence, 
is properly pleaded. 

4. By the discharge of the principal as a bankrupt, his 
surety was relieved from the performance of the condition. 








E. W. Peck, contra, insisted, that the remedy of debt on 
the bond is not affected by the statutes which give cumulative 
remedies of execution when particular acts have been done 
by the obligee, or sheriff. 


GOLDTHWAITE, J.—1. The statute directs that the 
same proceedings shall be had on claims interposed when an 
attachment is levied as may be had when the property is ta- 
ken ona fi. fa. [Dig. 57,§ 11; Yarborough v. Moss, 9 Ala. 
Rep. 382.] It is true, a statutory remedy is given in the pro- 
per pursuit of which the plaintiff is enabled to have execution 
immediately, on the bond, without a suit at law, and it is to 
the statutes which govern this peculiar remedy that the coun- 
sel for the plaintiff in error calls our attention, and under 
which it is quite probable all that he insists for may be re- 
quired. [Dig. 213, $ 52; 213, § 62, 64.] But these require- 
ments have no place, when the plaintiff chooses, or is com- 
pelled to proceed on the bond by a common law action. In 
that event the condition of the bond is broken, by the fail- 
ure to comply with its stipulations, and the party is entitled 
to such judgment as the forfeiture calls for. A slight con- 
sideration of the terms of the statutes which warrant the 
summary remedy, will show, that remedy cannot be enforced 
in all cases. Thus, by the first enactment referred to, it is 
made the duty of the sheriff, on the interposition of the claim, 
and the giving the bond, “to return the property to the per- 
son out of whose possession it was taken ;” and by the last, 
‘that if the claimant shall fail to deliver the property claim- 
ed, or any part of it, when required by the sheriff, it shall be 
the duty of the sheriff to go to the clerk, and indorse such fail- 
ure on the bond by him returned, with a copy of the execu- 
tion, whereupon such bond shall have the force and effect of 
an execution,” &c. Now it is evident, if we consider the 
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last enactment as covering all cases, (which it is unnecessary 
to determine, ) then there can be no requisition by the sheriff, 
of the claimant, when the latter isa non-resident of the State 
and possibly when without the county. If, under the first 
enactment, the right is general to have execution on the re- 
turn of the sheriff of the neglect or refusal of the claimant to 
deliver the property condemned, it would scarcely be con- 
tended the summary remedy would reach an administrator, 
as he would in that event have no opportunity to plead the 
statute of non-claim, the insolvency of the estate, or indeed 
any other matter of defence growing out of the administra- 
tion. The recent decision of Hornbuckle v. Sims, at this 
term, settles that the summary remedy cannot he pursued on 
bonds of this description against an administrator, and in this 
view the party is remediless unless he can have the common 
law action on the bond. When driven to this action, we are 
clear that it rests with the defendant to show that the condi- 
tion of the bond has been complied with. 

2. It is supposed however, that the declaration should con- 
tain the allegation of a demand by the sheriff of the princi- 
pal obligor, or of his personal representative, as an allegation 
that these had notice of the determination of the claim suit, as 
- otherwise they could not be prepared to deliver the property. 
In our judgment this is a condition which requires the party 
at his peril, to know of the determination, and therefore no 
averment of notice or of demand, was essential. 

3. It may be true that the plea of non est factum is the or- 
dinary general issue to an action on a bond, but the difficul- 
ty does not occur in this case, which the plaintiff in error 
fears may be found to exist if this plea cannot be pleaded un- 
less verified by oath. If, as supposed, there is no judgment 
in the claim suit we apprehend there would be no difficulty 
in putting this matter in issue by a plea of nul tiel record; if 
the judgment as averred be exact, and if no such averment is 
found in the declaration, it might be matter of consideration 
whether, for this defect, a demurrer would not lie. In the 
present case, the averment is distinctly made, and we can see 
no reason which will warrant the conclusion that bonds with 
condition, are intended to be excepted from the statute which 
requires pleas of non est factum to be verified. 
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4. The other pleas are clearly bad, for the reasons we 
have previously shown, in considering the declaration and 
that the principal obligor is a bankrupt, has no effect to dis- 
charge his sureties. 
Judgment affirmed. 


HELLEN, Apw’r v. WIDEMAN. 


1, An administrator may recover on a note payable in another name than to 
his intestate, ifthe proof satisfies the jury it was intended to be executed 
to the intestate. 

2. When the proof offered is pertinent to prove the plaintiff’s case, but there 
is also an issue on the plea of non claim, it is not error to refuse to exclude 
it from the jury. Ifthe defendant wishes to raise any question that the 
issue on his plea was not proved, the attention of the court should have 
been directed by the request for a specific charge on that point. 


Writ of Error from the County Court of Sumter. 


Assumpsit by Mrs. Wideman affainst Hellen, as the admin- 
istrator of Henry Wideman. 

The declaration, amongst other matters, counts on a note 
dated 19th May, 1838, for $286 37, made by the intestate, 
payable to the plaintiff, by the name of Henry Wideman, or 
bearer, on demand, and also for divers slaves sold and deliv- 
ered. 

The defendant pleaded non assumpsit, and the statute of 
non-claim. 

At the trial, the plaintiff produced and read to the jury a 
note in these terms, to wit: “$286 37. Ondemand, I pro- 
mise to pay Henry Wideman, or bearer, the sum of two. hun- 
dred and eighty-six 37-100, for value received. May 19th, 
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1838,”—purporting to be signed by the intestate. The de~ 
fendant objected, but the court allowed it to go to the jury. 

The plaintiff also, offered a bill of sale of certain slaves pur- 
porting to be executed by herself, on the 19th May, 1838, 
conveying certain slaves to the intestate, and reciting the pay- 
ment by him of the consideration of the sum of $2500, as 
their price. The defendant also objected to this, but it was 
allowed to go to the jury. 

The plaintiff then introduced a witness, who proved, that 
sometime in 1839, or ’40, or thereabout, he had a conversa- 
tion with the intestate about pecuniary affairs—what amount 
of money each owed, and would soon be compelled to raise— 
in which the intestate stated, among other debts, a note for 
170 or 270 dollars, or somewhere thereabout, given to the 
plaintiff a few days before, in consideration of certain slaves 
purchased by him from the plaintiff—but the intestate did not 
consider that a cash note, because it was due his mother, who 
was living with him, and whom he expected to live with 
him as long as he lived—that he was incurring some expense 
in her support—that he had that year, in presence of the wit- 
ness, at Mobile, purchased some articles for her, in connec- 
tion with his own groceries and necessaries—that the plain- 
tiff had other negro property which was under the intestate’s 
control at that time, and up to the time of his death, which 
happened soon after this conversation. ‘This was all the tes- 
timony introduced by the plaintiff, and the defendant declin- 
ed to offer any in his defence. Whereupon he moved the 
court to exclude that above stated, on the ground that it was 
not pertinent to the issue, and for other reasons. ‘The court 
refused to exclude it, and permitted it to go to the jury. The 
defendant excepted to the several rulings of the court, and 
they are now assigned as error. 








S. W. Inez, for the plaintiff in error, insisted— 

1. The note offered was prima facie irrelevant, and no evi- 
dence was proposed, or introduced, to make it admissible, 
therefore it should not have been admitted. [Crenshaw v. 
Davenport, 6 Ala. Rep. 390; Cuthbert v. Newell, 7 Ib. 457.] 

2. The bill of sale was irrelevant, for the declarations of a 
party are not evidence in his own favor, but under no circum- 
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stances was it admissible without proof of its execution and 
delivery. [Beal v. Dearing,7 Ala. 127.] 

3. The statements of the witness were irrelevant, and cal- 
culated to mislead the jury. [Grant v. Cole, 8 Ala. Rep. 
521.] 

4. The bill shows that no other evidence was introduced, 
and it was incumbent on the plaintiff, under the issue of non 
claim, to show a presentment of the demand. [Thrash v. 
Sumwalt, 5 Ala. 20.3 


Srrope, for the defendant in error, argued, that the evi- 
dence, although circumstantial, was competent, and properly 
left to the jury. 


GOLDTHWAITE, J.—1. The questions raised by the 
bill of exceptions will be best examined in connection with 
the matters in issue between the parties. By reference to the 
pleadings it will be seen the plaintiff was required to prove 
that the note mentioned in one of the counts was executed to 
her by the name of Henry Wideman, or, under another, that 
asum of money remained due her upona sale of slaves to the 
defendant’s intestate. 'To make out the first fact, the note 
itself was a necessary matter of evidence, andthe same may 
be said of the bill of sale of the slaves, with reference to the 
other fact; or rather, that the bill of sale was proper evidence 
although it may not be the only evidence which was so. We 
do not understand the exception to refer to the execution of 
the bill of sale, but to its competency, and when the excep- 
tion is thus taken, we must presume the execution was pro- 
perly shown. [Creagh & Forward v. Savage, at this term. ] 
It may be conceded, the production of the note, or of the bill 
of sale, or both together were not sufficient to make out a 
case for the plaintiff, but when taken in connection with the 
testimony of the witness, detailing the declarations of the in- 
testate, it was proper to submit the whole toa jury, and we 
cannot say the whole was insufficient to warrant the pre- 
sumption, either that the note was executed to the plaintiff, or 
that some sum was due her on the slaves sold. It is true, 
the note and bill of sale are dated on the same day, in the 
year 1838, and the witness speaks of the declarations as made 
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in 1839 or 1840, or thereabouts. It was the business of the 
jury on the one hand, to reconcile the declarations with the 
instruments, or on the other, to determine they had no con- 
nection. We think the whole subject was properly left to 
the jury. 

2. With respect to the supposed right of the defendant to 
have the whole evidence excluded, for the reason that no pre- 
sentment was shown of the claim to the administrator, with- 
in eighteen months, it is sufficient to say, the objection was 
not thus taken in the court below. If it had been, it could 
there possibly have been obviated, by calling the attention 
of the jury to the time when the writ issued, or some admis- 
sion that the defence was not relied on. Whatever may be 
the merits of the case in this particular, it could not be cured 
on a motion to exclude the evidence shown on another issue, 
but the attention of the court should have been directed to 
the point by a request fora specific charge. 

There is no available error in the record. Judgment af- 
firmed. 














LOCKE v. WINSTON. 


1. Whenever the only matter to be ascertained is, the existence of a judg- 
ment, or decree, the exemplification, or other proof of the judgment, &c. is 
sufficient in itself, without proof of the other proceedings in the cause, 


Error to the Circuit Court of Greene. 


Assumpsir by Winston v. Locke, on a special contract, and 
the common counts. 
107 
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At the trial, the plaintiff read in evidence the following a- 
greement, signed by the defendant’s testator, and dated 12th 
October, 1841, to wit: 

“ Received of John J. Winston $200, in full for the dama- 
ges on the execution of ‘Thomas and James Kirkman, against 
me, issued from the county coutt of Lauderdale county, on 
a judgment obtained against me as sheriff of Greene county, 
for not making the money on an execution against John J. 
Winston, in favor of the said Kirkmans. And I hereby agree 
and bind myself to said Winston, to take such steps or mea- 
sures as he may require, to have said judgment reversed or 
enjoined, and to pay to the said Winston, his heirs and as- 
signs, whatever may be recovered back from the said Kirk- 
mans.” 

The plaintiff, to show the reversal of the said judgment 
read to the jury a certificate made and signed by the clerk of 
the supreme court, setting forth an abstract of the record of 
the cause of Thomas and James Kirkman, against James C. 
Locke, for a default as sheriff of Greene, in not making the 
money upon an execution in favor of said Kirkman’s against 
J. J. Winston, and other persons, and setting out the judgment 
of reversal in said court at length. 

The defendant moved the court to exclude this certificate 
as no sufficient transcript of that record, but his motion was 
overruled, and he thereupon excepted. 

The refusal to exclude the certificate is the only matter re- 
lied on to reverse the judgment. 








Wm. M. Murpuy, for the plaintiff in error, insisted that the 
mere judgment of reversal was insufficient, but a transcript of 
the whole record was essential. [3 Stewart, 54; Cowen & 
Hill’s Notes, 1073. ] 


J. W. Womack, contra, contended, it was unnecessary to 
produce the entire record, inasmuch as nothing more than the 
reversal of the judgment was in issue. [18 Viner’s Ab. 188; 
7 Cowen, 434; Garden v. Col. Ins. Co. 7 John. 514.] 


GOLDTHWAITE, J.—At first we were inclined to think 
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this case was within the principle decided in Draughtan v. 
The Tombeckbee Bank, 3 Stewart 54, but the examination 
of the record satisfies us that a different question is presented 
from the one then decided. The certificate of reversal which 
our statutes provide to be issued by the clerk of this court, 
for the information and action of the court below, is, as was 
then held, a mere official act, having no other effect than to 
advise the inferior tribunal of what this court had done in 
the premises, and therefore was not evidence in another suit 
of the reversal. What is called a certificate in this case, is 
an abstract of the cause between the Kirkmans and Locke in 
this court, and so faras the proceedings anterior to the judg- 
ment are connected with it, is certainly no evidence, as there 
is no statute which authorizes this oflicer to certify such an 
abstract ; but the paper given in evidence goes further. It is 
the formal exemplification of the judgment of reversal, given 
by the proper officer, under the seal of the court, and if the 
judgment itself was the only matter in issue between the 
parties, we do not well see what necessity there was, or could 
be, to produce an exemplification of the entire proceedings. 
In the case before us, the special count alledges the breach of 
the defendant’s agreement to be, that he did not, after the re- 
versal of the judgment against him, sue the Kirkman’s for 
the recovery of the money paid to them, on the reversed judg- 
ment, and in this point of view, it was necessary to show the 
judgment of reversal. Whatever was necessary beyond this, 
we must presume in the absence of any exception, was shown 
to the satisfaction of the jury. ‘The proceedings of the court 
anterior to the judgment of reversal, were not within the is- 
sue, and therefore not essential in evidence. In Jones v. 
Randal, Cowp. 17, the action was upon a wager, whether a 
decree in chancery would be reversed in the House of Lords 
sand it was held that the decree of reversal was proper evi- 
dence, without proof of the other poceedings. So in Gard- 
en v. Col. Ins. Co. 7 John 514, the same rule was laid down 
with reference to a decree of a court of admiralty, in a suit 
against an insurance company. , 
These cases show, that whenever the only matter to be 
ascertained is, the existence of a judgment or decree, the ex- 
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emplification or other proof of the judgment, &c. is sufficient 
in itself, without proof of the other proceedings. — 
We are satisfied there is no error in the ruling of the court 
below. 
Judgment affirmed. 











GARY v. FROST & DICKERSON, er at. 


1. Where several writs of fi. fa. come to a sheriff’s hands on the same day, 
and he commits a default in not making the money when, by the use of 
due diligence he could have made a portion, but not all the aggregate sum 
of the executions, he cannot defend at law the rule of each of the parties 
against him for his negligence, because the value of the property omitted 
to be seized and sold, is more than the sum of any one of the fi. fa’s; but 
after judgment by all the creditors against him and sureties, he may enjoin 

- in equity, and that court will ascertain the value of the entire property 
omitted to be sold, not less however than ascertained by tie largest judg- 
ment at law, and divide that pro rata, between the several creditorshaving 
thus obtained judgments. 


Writ of Error to the Court of Chancery for the third Dis- 
trict. 


Tus bill is filed by Gary against Frost and Dickerson and 
five other defendants, and the case made by it is as follows, 
to wit: 

Gary, the complainant, in the year 1842, was the sheriff 
of Sumter county. On the 16th of March of that year, he 
received six writs of fi. fa.; that is one in favor of each of the 
defendants against the goods, &c. of J. D. Bain, J. A. Smith, 
T. L. Beville, and C. Davis, all of which, on the 3d and 23d 
of June, were levied upon the same property, which being 
sold, produced only a partial satisfaction ; afterwards, on the 
return of the executions, the defendants severally suggested 
to the court from which the executions issued, that the she- 
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riff by the use of due diligence, could have made the money; 
and, the fact being contested, an issue was formed, on which 
a verdict was returned against the sheriff in each suit, and 
judgment thereon was given against him and his sureties, for 
the full amount of the particular fi. fa. interest and costs, 
with ten per cent. damages thereon. 

The recovery on the motion of Frost §* Dickerson, was 
for the sum of $762 03, with ten per cent. damages thereon, 
besides $42 75, the costs of that fi. fa. All the other judg- 
ments were for smaller sums. 

The complainant asserts that the evidence submitted in 
each instance to the jury, was substantially the same, and that 
the value of the property proved to be subject to the fi. fa’s 
was not more than $350 of one of the defendants to the exe- 
cution, and $200 as to one other. Under these circumstan- 
ces, and inasmuch as the entire value of the property, in re- 
spect to which he was in default did not amount, to the sum 
of all the fi. fa’s and as whatever sum could have been made 
would be divisible pro rata to each fi. fa. the complainant 
prays that it may be ascertained what was the value of the 
property on which the issues were determined, and after a 
- division of that amount, to the several defendants, that they: 
be enjoined from collecting the remainder of their judgments 
from the sheriff and his sureties. 

The defendants moved to dismiss the bill, as containing 
no equity, and the chancellor being of that opinion, decreed 
accordingly. 

This decree is assigned as error. 


Ince, for the plaintiff in error, cited Gary v. Hathaway, 6 
Ala. Rep. 161, and relied on the intimation there given. He 
also cited 1 Story’s Eq. 25 to 32; 2 Ib. 544, 547, 555. 


R. H. Smiru, contra, insisted— 

1. That Gary cannot set up his neglect of the several rights 
of the execution creditors against them jointly. No levy be- 
ing made, he became liable to each severally, and eaeh had 
the right to proceed for his neglect in making the money 
from property unappropriated by any other creditor. [Bell 
v. King, 8 Porter, 147.] 
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2. A court of equity will not relieve against a liability a- 
rising from the sheriff’s neglect. [Chandler v. Crawford, 7 
Ala. R. 507.] 

3. But if the court has jurisdiction, there is no allegation 
that the defendants in execution had not sufficient property 
to satisfy all the fi. fa’s; and- the money to be distributed 
should have been paid into court, as the bill, if allowed is in 
the nature of an interpleader. The exhibits show, the jury 
considered the property of more value than alledged, as one 
of the recoveries is for more than $800. 





GOLDTHWAITE, J.—In order to determine whether 
there is or is not a case for equitable relief made by this bill, 
it is necessary to ascertain, so far.as we can, the intention of 
the Legislature in giving the summary remedy against she- 
riffs for omitting to make money on executions when that can 
be made by the use of due diligence. [Digest, 218, $ 
85.] 

There are no terms used from which it can be inferred the 
recovery is given asa mere penalty, although the injured 
party is allowed 10 per cent. on the amount of his execution 
inthat aspect. The words of the enactment seem to give the 
remedy only when the neglect has extended to the whole sum 
of the execution, yet it has always been construed to warrant 
a recovery equivalent to the actual injury sustained, even 
when the property omitted to be seized or sold was of less 
value than called for by the execution. [Gary v. Hathaway, 
6 Ala. Rep. 161.] | This construction would seem to indi- 
cate that the remedy is, in most, if not in all respects given 
as a substitute for the action of debt on the official bond. But 
if we may assume this to be the correct exposition, it advan- 
ces us but little in the present inquiry, as there is much in- 
trinsic difficulty arising out of the complication of interests 
when several execution creditors are pursuing the sheriff for 
the same neglect, which operates as a common injury to all. 
The difficulty was felt in Bell v. King, 8 Porter, 147, where 
we held the sheriff was not excused from negligence in rela- 
tion to a junior execution, for the reason that he at the same 
time had other senior executions sufficient to exhaust the 
whole property of the debtor. But certainly there is no prin- 
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ciple of the common law which will prevent the sheriff from 
mitigating the damages in a suit for neglect by showing that 
he has already been made liable, and has satisfied others enti- 
tled to a priority of satisfaction out of the property. To hold the 
contrary, would bea harsh and severe rule, giving to the junior 
creditor a compensation for the neglect which he never could 
have reached, if the utmost diligence had been pursued. We 
speak not now of the consequences which might arise if the 
junior creditor, should after the first default, take outa new exe- 
cution. It is possible, that by this he might obtain the right of 
prior satisfaction, against the same goods of the debtor, inas- 
much as the property would remain unchanged ; but that is 
not this case, and therefore it is unnecessary now to say what 
would, in that event, be the relative rights and duties of the 
parties and officer. In the present case, all the creditors were 
entitled to a pro raia division of the money produced from the 
sale of the debtor’s property, and if the sheriff is not respon- 
sible to each of the creditors, as for a penalty, in our judg- 
ment he can only be liable to the whole number, for the va- 
lue of the property omitted to be sold, although he may be 
unable, from his peculiar condition, to defend the rule against 
any one successfully. The case of Chandler v. Crawford, 7 
Ala. R. 507, relied on by the defendant’s counsel, was based 
upon the default in not returning an execution, in which the 
recovery is allowed as a mere penalty. It has for this rea- 
son no application to the present case. As the sheriff was in 
a condition in which he could not defend the suit of any one 
of the creditors, it follows, as all their judgments are based 
on the same neglect, and because he can be made liable only 
to the extent of the property, that he is entitled to relief. 

2. But in ascertaining the extent of the relief, the facts as- 
certained already, by the judgments against him, cannot be 
disturbed. Thus it appears, the creditors, Frost & Dicker- 
son, have obtained a judgment for something over $800, 
which could not have been unless the jury considered the 
sheriff as responsible for property to that amount. As an ac- 
count will be necessary in the court below, this judgment 
will be assumed as ascertaining the true value, unless the 
creditors shall elect to go into an examination of that matter 
anew, in such manner as the chancellor shall direct. - 
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In reference to the allegations of the bill, we think they 
are substantially good, and it is not the course of practice in 
this State, to bring money into court; but conceding there 
are cases in which it would yet be proper to deposit the fund 
in court, we think the one before us is not of that descrip- 
tion, as the parties between whom the fund is divisible, have 
already judgments for a larger sum than can be equitably 
coming to them, if the allegations of the bill are true. 

On the whole, we think there is a substantial equity dis- 
closed by the bill; the decree of the chancellor is therefore 
reversed and the cause remanded for further proceedings, not 
inconsistent with this opinion. 














McLANE v. MILLER. 


1. In an action against a coroner for taking slaves from the possession of the 
plaintiff, which the latter had hired for a term, and for which hiring he had 
given his notes, the fact that in a suit on these notes he interposed as a 
defence that his possession had been determined by the act of the coroner, 
and thereby obtained a rebatement, is admissible in evidence, in mitiga- 
tion of damages, for the party is not entitled to two satifatctions for the 
same injury. 


Writ of Error to the Circuit Court of Talladega. 


Trespass, by Miller against McLane, for taking slaves out 
of the plaintiff ’s possession: The defendant pleaded—1. Not 
guilty. 2. A justification that he took the slaves as coroner 
by virtue of an execution against the goods, &c. of one King, 
in the hands of the sheriff, to be administered. 

At the trial, upon these pleas, it appeared the plaintiff had 
hired the slaves from the sheriff, he being at the same time 
administrator of one King, deceased, as well as one Calhoun 
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deceased. From the evidence before the jury it was in- 
ferrible the slaves were assets of Calhoun’s estate, but 
the notes were taken to the sheriff, as the administrator 
of King. It also appeared, the slaves were taken by 
the defendant, as coroner, from the plaintiff’s possession, be- 
fore the term of hiring had expired. The defendant offered 
to show, in mitigation of damages, that a succeeding admin- 
istrator, upon King’s estate, had sued the plaintiff upon the 
notes given for the hire of the slaves, and that the plaintiff 
had interposed the eviction by the defendant as a defence, and 
for it had been allowed a reduction for the time he had been 
dispossessed, in consequence of the taking by the defendant. 
This evidence was not allowed, and the defendant excepted. 
This is assigned as error. 





B. F. Porrer and W. P. Cuiwron, for the plaintiff in error, 
argued, the plaintiff was entitled to but one satisfaction, and 
if he had been allowed a rebatement for the hire, that should 
be considered in mitigation of damages. [Story on Pl. 192; 
Herk. Manf. Co. v. Small, 21 Wend. 273.] 


Wire, contra, insisted the plaintiff was entitled to recov- 
‘er the full extent of the injury caused by the defendant. 
Conceding that a rebatement was had for the loss of time a- 
gainst the notes, that was improperly allowed, as the slaves 
belonged to Calhoun’s and not to King’s estate. [McLane 
v. Spence, 6 Ala. Rep. 894; Ricks v. Dillahunty, 8 Porter, 
133.] 


GOLDTHWAITE, J.—It is difficult to perceive on what 
principle it ever could have been ruled that acceptance of sat- 
faction from a stranger was not a bar to an action. Yet it 
was so held in Grimes v. Blafield, Cro. Eliz. 541, and this 
case is recognized in New York and Kentucky. [Clow v. 
Borst, 6 John. 35; Gresher v. Grant, 3 Mon. 302, and is cit- 
ed without disapprobation by Viner, Comyn, and Bacon. T'o 
us, however, it seems at variance alike with common-sense 
and justice. When the party has accepted a satisfaction, it 
is immaterial whether it moves from a stranger or from one 
who is directly bound. So strong is the general rule, that the 
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party can have but one satisfaction, that it is well settled that 
a satisfaction against one wrong doer is so as to all, although 
the injured party accepting it shall stipulate to the contrary. 
[Comyn Dig. Ac. and Satis., A.,19; Ruble v. Turner, 2 H. 
& M. 38; Dufresne v. Hutchinson, 3 Taunt. 117.| In this 
case however, we doubt if the succeeding administrator of 
King can be said properly to be a stranger to the subject 
matter out of which the partial satisfaction is supposed to a- 
rise. It was the circumstance that the estate afterwards re- 
presented by him, was owing an unsatisfied debt, which 
caused the defendant to commit the trespass of which the 
plaintiff is complaining. Be this as it may, the party has as- 
serted his right to partial indemnity against this estate, by 
insisting on a rebatement from the hire of the slaves, for the 
precise time for which he is pursuing the plaintiff, and in our 
judgment is no more entitled, after obtaining satisfaction, to 
insist it was unlawfully obtained, than he would against a 
co-trespasser, after pursuing him with the same effect. The 
tendency of modern decision is wholly adverse to the allow- 
ance of two satisfactions for any injury whatever. [Story’s 
Pl. 192.] Weare entirely satified, that having insisted on a 
rebatement of the hire, which he was to pay for the slaves, 
and having obtained it for the reason that his possession was 
determined by the defendant’s act, he is concluded, so far as 
that extends, from again obtaining satisfaction for the same 
injury. 
Let the judgment be reversed, and the cause remanded. 











COLLINS v. FOWLER. 


1. In an action for malicious prosecution in charging the plaintiff with a lar- 
ceny;it is no error for the court to charge that this taking, or crime, under 
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our statutes, must be with a fraudulent intent. If the defendant supposed 
the facts in proof made out a case of embezzlement, or fraudulent conver- 
sion under the penal code, and wished instructions on that point, he should 
ask a specific charge. 

2. When a justice issued a warrant for larceny, and the constable went to 
the house of the party, and informed his wife, the appearance and submis- 
sion at the examination, is to be considered as an actual arrest, when the 
suit is against the prosecutor for a malicious prosecution. The same ef- 
fect is to be given to the order of a justice, that the party be in custody, 
when the officer is present, as well as the party—the latter submitting to 
proceed with the examination. 











Error to the Circuit Court of Benton. 


Action of malicious prosecution by Fowler against Collins. 
The allegation of the declaration is, that the defendant false- 
ly, maliciously, and without any reasonable or probable cause, 
charged the plaintiff, before a justice of the peace, in Talla- 
dega county, with having stolen, taken and carried away two 
bales of cotton from the defendant’s gin, with intent to steal 
the same. Also, that under the charge, the justice issued his 
warrant, by means whereof the plaintiff was arrested and held 
in custody for along space of time. 

The defendant first demurred to the plaintiff ’s declaration, 
but his demurrer being overruled, he then pleaded not guilty. 

At the trial, it was in evidence, that the defendant, on the 
.--. day of January, 1844, went before a justice of the 
peace for Talladega county, and made oath, that on or about 
the 22d of December, 1843, two bales of cotton were stolen 
from his gin, and that he had good reason to believe the 
same were taken, carried away and stolen by the plaintiff. 
That the justice then issued his warrant for the plaintiff’s 
arrest, on that charge, and put it in the hands of a constable 
to be executed. Under this warrant, the constable went to 
the plaintiff’s house, and communicated to his wife the fact. 
The plaintiff afterwards came to the house of the constable, 
who did not lay hands on him, but told him to meet him at 
the office of the justice of the peace, on the 9th of January, 
1844. On that day the plaintiff, without seeing the consta- 
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ble in the mean time, appeared before the justice of the peace 
for trial. The constable also was there, but not in company 
with the plaintiff. Objections were then taken by the plain- 
tiff to the form of the proceedings, whereupon the justice, of 
his own motion, ordered the plaintiff to be in custody of the 
constable till new papers could be made out. The defendant 
then made another affidavit, charging that he had good rea- 
son to believe that the plaintiff, on &c. at, &c. did, witha 
felonious intent, take and carry away two bales of cotton 
then stolen from the plaintiff’s gin. Another warrant was 
issued, which the constable returned he had executed it on 
the plaintiff on the 6th of the month, being a previous day. 
The plaintiff, defendant, justice, and constable remained at 
the place of trial, until the examination was concluded, and 
that was entered on immediately. 

There was also evidence to show, that the defendant em- 
ployed the plaintiff early in 1843 as overseer, and each had 
the right to determine the contract at pleasure. Both, on 
the 10th August, agreed to determine the contract, and the 
parties then settled. Some time afterwards, the defendant 
employed the plaintiff to make staves, cover a gin, and do 
some work in repairing a wagon and plantation tools, but he 
was no longer to be overseer. There was also evidence tending 
to show, that the plaintiff, while he was so living on the planta- 
tion of the defendant, took and carried away two bales of 
cotton, and sold and converted the same to hisown use. On 
the same day the cotton was taken, or the day before the par- 
ties had a conversation about these matters, and defendant 
told the plaintiff there was the cotton out of which he was 
to be paid, and that he was entitled to two bales, and the half 
of another bale, besides some corn. The defendant lived 
some fifteen miles from the plantation, and was not there 
when the cotton was taken, but that was publicly disposed 
of by thedefendant. It was also in proof, that the plaintiff 
was entirely irresponsible as to property or effects. 

In the progress of the trial, the defendant asked a witness 
what the plaintiff had said in a conversation about the taking 
of the cotton. The witness answered, detailing a conversa- 
tion which the defendant said was not the one which he 
wished to prove, and thereupon asked leave to withdraw it 
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from the jury. It does not appear whether this was granted 
or refused, nor is it stated that the defendant excepted. 

The court charged the jury, that in order to have commit- 
ted the crime of larceny under the statute law of this State 
they must be satisfied the plaintiff took the cotton of the de- 
fendant with a fraudulent intent to convert the same to his 
ownuse. The court also charged, that if the jury believed 
the facts in evidence, then the plaintif had made out a case of 
actual arrest. 

The defendant excepted to these charges, and they are 
here assigned as error, as is also the overruling of the demur- 
rer to the declaration, and the refusal to allow the defendant 
to withdraw the evidence of the plaintiff ’s declarations. 


F. W. Bowpen, for the plaintiff in error, insisted— 

1. It is not necessary under the statute, but was at common 
law to prove a fraudulent taking. Embezzlement, or the 
fraudulent conversion of property, are made offences by the 
penal code. [2 Russel on Crimes, 92 to 95; Digest, 421, 
§ 31.] 

2. The second charge cannot be sustained, as the facts 
shown do not make out a case of arrest. [State v. Carter, 1 
Hayw. 471, 3 Black. Com. 288, Foster v. Collamer, 10 
Verm. 466; Allen on Sheriffs, 96; Pike v. Hanson, 9 N. H. 
A91 ;2 Ib. 318; 1 Salk. 79; 4B. & P. 211; 3 Camp. 139; 
13 E. Com. L. Rep. 391; 12 Ib. 238, 284; 7 Burn’s Justice, 
213; 1 P. Dig. 252, § 4. 

3. But if it be considered an actual submission constitutes 
arrest, as held in Gold v. Bissel, 1 Wend. 210 ; Stout v. Grock, 
8 Greenl. 127: 2 Esp. N. P. 374, then the intention to sub- 
mit was proper to be left to the jury. [Costillov. Thompson, 
at this term; Paul v. Meek, 6 Ala. Rep. 153.] 


S. F. Rice, contra, insisted— 

1. The court was perfectly correct in the first charge, as 
the statutory offence of larceny is precisely the same as at 
common law. Embezzlement and fraudulent conversions 
are distinct statutory offences, and dig not enter into the 
charge of the court. 

%. It was necessary in this action to prove an arrest, as the 
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malicious prosecution is the injury complained of, but if ne- 
cessary to be proved, the submission to the constable is equiv- 
alent to actual imprisonment. [Gould v. Bissel, 1 Wend. 
215; Buller’s N. P. 62; Cowp. 64; State v. Combs, 1 Hayw. 
471.] 








GOLDTHWAITE, J.—1. The offence of larceny, as re- 
cognized and declared in the penal code—Dig. 425, $ 55 to 
59—is not materially different from what it was at common 
law. Embezzlement and fraudulent conversion of property, 
by an agent having its custody, are offences of a kindred na- 
ture with the crime of larceny, but certainly cannot be con- 
sidered as included under that term. We think there was no 
error in the definition of the crime given to the jury, and if 
the defendant wished the court to instruct, that the plaintiff 
was guilty ofa fraudulent conversion, or embezzlement of 
the cotton, under the circumstances in proof, he should have 
requested a particular charge to that effect. 

2. On the other point in the cause, we consider the submis- 
missicn of the plaintiff to the warrant, as entirely equivalent 
to an arrest, so far as that question is involved in this form of 
action. In Buller’s N. P. 63, it is said the submission to an 
officer having a warrant, is an arrest, and that too when the 
parties were proceeded against fora rescue. In Gould v. 
Bissell, 1 Wend. 210, the action was false imprisonment a- 
gainst a party sueing out a warrant to arrest the plaintiff in a 
civil suit, and it was held the submission of the party to the 
officer was an arrest, although no actual caption was made. 
In this case it was shown the justice of the peace ordered the 
plaintiff in custody, the constable returned the warrant as ex- 
ecuted, and the party submitted to go on with the examina- 
tion under the warrant. 'These facts admit of but one con- 
struction, and that is, that the plaintiff considered himself, 
and was so considered by all present, as in the custody of 
the officer then present. For all the purposes of this action, 
he was under actual arrest, and no inference injurious to the 
defendant, could have been the consequence of the charge. 

The other points yised by the demurrer, and by the bill 
of exceptions, are not pressed, and require no consideration. 

Judgment affirmed. 
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McGEHEE, er at. v. DOUGHERTY. 


1. Chancery has no jurisdiction of a bill by one of several partners to whom 
a balance is owing on the final settlement of the accounts to decree him 
his separate proportion. Ifa settlement is the object of the bill, all the 
partners should be joined, but the one partner can only sue at law for his 
ascertained balance. 

2. The transfer of a chose in action which the original holder could sue for 
at law, will not of itself invest a court of equity with the right to entertain 
jurisdiction for the demand. 


Writ of Error to the Court of Chancery for the 16th Dis- 
trict. 


Tue bill is filed by Dougherty against McGehee and Thom- 
as, and the case made by it is this, to wit: 

In 1835, the complainant, defendants, and some twelve other 
individuals, whose names are set out in the bill, entered into 
co-partnership, for the purpose of purchasing Creek Indian 
reservations of lands. A large quantity of tracts were pur- 
chased and sold by the co-partnership, the titles, for the con- 
venience of the transactions, being vested in, and conveyed 
by the defendants, who were constituted agents and trustees 
for that purpose, and also to pay over the proceeds to each 
member of the partnership. Some time in the year 1838, 
the partners met and made a settlement of the business of the 
partnership, except with respect to one section of land, known 
as the Augerhole claim. As this had been conveyed by the 
defendants to the purchaser, and as adverse claims were press- 
ed against it, the partners agreed, the defendants should re- 
tain $8000 in their hands as an indemnity against the suits 
in reference to that section, to be held until the suits were 
determined, and if determined in favor of the title of thé part- 
ners, the defendants were to pay the individual partners their 
proportion of the $8000 so retained, deducting such expen- 
ses as were necessarily expended in the defence of the suits. 
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The complainant purchased the interest of two other of the 
partners, and the bill prays that an account may be taken of 
what is due to him on these three shares, and the defendants 
decreed to pay the same. 

The defendants failing to file their answer, a decree pro 
confesso was taken against them, but afterwards McGehee 
filed an answer, which was referred to the master, on. a ques- 
tion of sufficiency. The master reported the answer insufli- 
cient, and his report was confirmed by the chancellor. 

The cause was heard on the bill and decree pro confesso, 
after the refusal of a motion by the defendant to dismiss it 
for want of equity. 

The refusal to dismiss the bill on that motion is assigned 
as error, as is also several other matters not important to state 
in connection with the decision of the court. 


A. J. Watker and McLesrex, for the plaintiffs in error, in- 
sisted— 

1. That the case made by the bill was one for which the 
complainant had an adequate and complete remedy at law, 
as there was a final settlement of all the partnership transac- 
tions, and the money in the defendants’ hands was to be paid 
out, when a particular fact was ascertained. [Collyer on 
Part. 152 to 154; Story on Part. 320, n 1; Gow. on Part. 
98-9; Fanning v. Chadwick, 3 Pick. 420; Williams v. Hen- 
shaw, 11 Ib. 79; 15 Mass. 116; Philips v. Lockhart, 1 Ala. 
Rep. 521; 2 Kinnie’s Comp. 331, 5 Wend. 274.] 

2. Chancery only takes jurisdiction of a settlement be- 
tween partners on the ground of a trust and confidence. 
[Story’s Eq. 439 to 441.] And this ground is taken away 
by the actual settlement, which created a new and distinct 
relation between the parties. 

3. The contract by the defendants to pay $8000, is one 
which can be enforced at law, although they were acting as 
agents or trustees. [Story Eq. 439 to 441, 445 § 464; Din- 
widdie v. Bailey, 6 Vesey, 136; Knotts v. Tarver, 8 Ala. R. 
743; 7 Ib. 217 ; 2 Leigh, 490; Kew v. Steamboat Co. Cheeves, 
188. ] 


Cocke, for the defendant in error, argued, that the bill did 
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not alledge a promise by the defendants to pay to each mem- 
ber of the company, or any matter equivalent to a promise. 
In the absence of such a promise, a suit cannot be maintain- 
edat law. [2Story’s Eq. § 783.] Whatis stated only shows 
an equitable assignment by the company to each member, of 
his just proportion, and this assignment can only be enforced 
in equity. [2 Story, § 1040, et seg. Scott v. Porcher, 3 Mer- 
rivale, 658; Williams v. Everett, 14 East, 582; Tillman v. 
Jackson, 5 Peters, 597. ] 








GOLDTHWAITE, J.—1. We have held this cause un- 
der consideration to enable us to look into the cases to see 
how far it is allowable for the different members of a part- 
nership, to maintain separate actions against one of the part- 
nership, who on a settlement is found indebted to some, or all 
the other partners. Wecan find no case however, in which 
it has ever been held that such a suit is proper in a court of 
equity. Ifthe partners resort to that court, it must be for a 
settlement of the partnership affairs, and if these have been 
finally settled, and the shares coming to each distinctly ascer- 
tained, we can perceive no reason why the stating of an ac- 
count, showing the indebtedness, should not be considered 
sufficient to support the action of assumpsit, as it was held 
to be, when in writing, by this court, in McCall v. Oliver, 1 
Stew. 510. The case of Foster v. Allanson, 2 Term, 479, 
although there was there an express promise to pay, would 
seem to be equally sustainable, if the partnership had been 
closed, and the sum due from one partner to the other ascer- 
tained by the consent of both. Such seems to be the effect 
of what is said by the supreme court of Massachusetts, in Wil- 
liams v. Henshaw, 12 Pick. 378; s. c. 11 Ib. 79; see also, 
Freemont v. Coopland, 2 Bing. 170; Rakestraw v. Imber, 1 
Holt. 368. But although we are clear in the opinion, that 
when the partnership is finally settled, and the accounts stat- 
ed between the partners, showing what is due from some to 
the others, then an action at law may be maintained without 
an express promise, on the ground that one is implied from 
the settlement and mutual assent in the ascertainment of the 
sum due, yet it may be questionable if courts of equity are 
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ousted of their jurisdiction over the settlement of partnership 
affairs by this circumstance. It is not impossible that the ac- 
counts of a partnership may be in acondition that the default- 
ing partner might be able to prove a settlement to be final or 
otherwise, as would suit his purpose. However the rule may 
be, (and we purposely decline at this time to further consider 
it,) we think the bill cannot be sustained in its present shape, 
because the party proceeds on the notion that the partner- 
ship has been finally closed and settled. This is evident 
from the fact that he sues alone when, as we have before 
shown, the bill should include all the partners, if for a 
settlement of the partnership; and for the further reason, 
that equity has no jurisdiction of a suit by one of several part- 
ners against another for the recovery of an ascertained ba- 
lance. See Rowland v. Boozer, at this term. 

2. It is supposed by the complainant’s counsel, that the 
circumstance that the shares of twoof the other partners are 
assigned to him, is a matter of equitable cognizance, and that 
this will sustain the bill. It is possible that equity would 
allow the assignee of an equitable chose in action to sue in 
his own name, but the mere fact that one is the equitable as- 
signee of aright of action, which the original holder could 
only sue for in a court of law, has no warrant from authority 
so far as we can ascertain. The rule at law is very clear, 
that the transfer of a right of action, in which two or more 
are jointly interested, to one of the partles, will not enable 
him to sue in his own name. [Allen v. White, Minor, 365; 
4 Watts, 455.] 

The decree must be reversed, and remanded to the court 
of chancery, when the complainant, if he is so advised, may 
move to amend his bill, or have it dismissed for want of 
equity. 
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KENAN, Ex’x, v. CARR. 


1. In declaring in sect. fa. against bail, it is no ground of objection to the pro- 
ceedings that the writ vouches the record for the affidavit to warrant the 
ca. sa., and the ca. sa., but the declaration contains an averment that these 
papers had been lost since the writ was issued, 

2. Under the practice in this State, it is unnecessary to set out ina sci. fa. a- 
gainst bail, either that the principal appeared to the action against him, or 
to show in the declaration the return on the sci. fa. 

3. Mere irregularities in the issuance of the ca. sa., as that there was not fif- 
teen days betwecn its teste and return, or that it did not remain in the 
sheriff’s office a number of days, cannot be urged as a defence by bail. 

4, It is competent onthe plea of nul tiel record for the plaintiff in sci. fa. a- 

_ gainst bail, to prove that the affidavit to warrant the process, as well as 
the writ, have been lost, and to show their contents by parol evidence. 

5. Anaffidavit setting out the principal and interest due upon a judgment in 
one sum, is sufficient to warrant the issuance of a ca. sa. 

6. In this State, judgments bear interest, and therefore the bail is liable to 
the same extent as the principal, unless the payment of the sum sworn to, 
creates an exception, and it is properto give judgment against bail forthe 
judgment, interest and costs. 


Writ of Error to the Circuit Court of Dallas. 


Scrre Facias by Carr on a bail bond against T. R. Kenan, 
one of the obligors. 

The sci. fa. recites, that on the 7th February, 1838, the 
plaintiff, Carr, made affidavit before a justice of the peace, 
that one Sheppard was justly indebted to him in the sum of 
$111 25, by account, and that he did not require bail for the 
purpose of vexing or harrassing the said Sheppard; after 
which, on the same day, the plaintiff sued out a capias ad 
respondendum returnable to the then next term of the circuit 
court of Dallas county, against said Sheppard to answer to 
the plaintiff of a plea of trespass on the case, §c., and that at 
the same time Beene & Fambro, acknowledged themselves 
security for costs in said suit, by writing under their hands 
and seals. Whereupon the clerk of said court indorsed said 








868 ALABAMA. 
Kenan, Ex’x,v. Carr. 

ca. ad res. requiring the sheriff to hold the said Sheppard to 
bail in the sum before mentioned. The return of the sheriff 
that he, by virtue of the writ, had arrested the defendant, 
and took bond according to the requisitions of the statute, is 
also recited, and the bond is set out at length, as well as its 
assignment by the sheriff to the plaintiff. The sci. fa. re- 
cites also the judgment obtained by the plaintiff against Shep- 
pard, for the sum of $135 72, besides costs, and a ca. sa. 
thereon issued the 8th day of November, 1839, which is re- 
turned non est inventus. Afterwards, on the 20th October, 
1841, the plaintiff made affidavit that Sheppard was indebted 
to him by judgment, to the amount of $150 25, and had mo- 
nies liable to satisfy his debts, which he fraudulently withheld 
from the payment of said debt. And thereupon, on the same 
day, sued out an alias ca. sa. which the sheriff returned non 
est. The sci. fa. concludes by averring a breach of the con- 
dition of the bond, and prays a judgment against Kenan for 
the debt and damages. 

Upon the return of the sez. fa. the plaintiff filed a declara- 
tion substantially the same as the sci. fa. previously recited, 
but instead of vouching the record, the declaration asserts 
that the affidavit and ca. sa. with its return, had been lost 
since’the issuing of the writ, and could not then be produced 
to the court. 

Kenan died pending the suit, and his executrix was made 
aparty. She demurred to the sez. fa. but her demurrer, on 
motion, was stricken out, on the ground she should have 
pleaded to the declaration. After this she demurred to that 
and her demurrer being overruled, then pleaded as follows, 
to wit: 1. That there is no such record remaining in the 
office of the clerk of the circuit court of Dallas, as is by the 
sci. fa. and declaration described. 2. Actio non, because the 
plaintiff did not, before the issuance of the ca. sa. make oath, 
é&c. as required by the act abolishing imprisonment for debt. 
3. That the ca. sa. was not issued and placed in the hands 
of the sheriff in sufficient time to be by him, with the use of 
due diligence, executed and returned according to its man- 
date. 4. That no ca. sa. issued on said judgment, with- 
in a year and a day from its rendition. 5. That the ca. 
sa. did not remain in the office of the sheriff for fifteen 
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days to be executed. 6. That no ca. sa. was on the judg- 
ment. 7. That the ca. sa. last mentioned in the sci. fa. and 
pleadings, did not go into the sheriff’s hands. 

The plaintiff replied to the first plea, that there was such a 
record as described, except such parts as stated in the decla- 
ration to be lost, and so not capable of being produced. He 
demurred to the 3d, 4th and 5th pleas, and joined issue on 
the 2d, 6th and 7th. The defendant joined issue on the re- 
plication to the first plea, and the record being inspected by 
the court, this issue was determined by the court for the 
plaintiff. 

At the trial, the plaintiff proved by the clerk of the court, 
and another witness, that the affidavit on which the ca. sa. 
issued was lost; the same proof was made of the loss of the 
ca. sa. and the plaintiff then proposed to prove the contents 
of the affidavit. ‘This was resisted by the defendant, but 
allowed by the court. The same proof was offered in rela- 
tion to the ca. sa. and was resisted and allowed in the same 
manner. 

The ca. sa. recited in the sci. fa. and declaration, does not 
describe any sum as the costs, and the clerk was allowed to 
show the ca. sa. as set out was correct in every particular, 
except as to the matter of cost, and in that particular the sci. 
fa. varied from the writ, the costs being stated therein at a 
particular sum, which was not found in the ca. sa. but was 
found in the declaration. 'The defendant objected to the ev- 
idence, but it was allowed. On this point of the case, the 
defendant requested the court to charge, that if the ca. sa. va- 
ried from that set forth in the sci. fa. as above stated, the 
plaintiff could not recover. This was refused. 

It also appeared, that in the affidavit made by the plaintiff ’s 
agent for the purpose of sueing out the last ca. sa. the sum 
sworn to as due by the judgment was different from and ex- 
ceeded that for which the judgment was given by a sum equal 
to the interest upon the judgment to the time the affidavit 
was made. For this reason the defendant proposed the affi- 
davit should be rejected, but the court refused to exclude it, 
and also refused to charge the parts of the record alledged to 
be lost could not be supplied by parol evidence of the con- 
tents. 
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No proof whatever was offered of the fi. fa. set out in the 
sci. fu. as issued previously to first ca. sa. ['lhis writ is, as 
stated, set out in the sci. fa. but no mention is made of it in 
the declaration.] The defendant requested the court to 
charge, that unless such fi. fa. had issued, the plaintiff could 
not recover. ‘This was refused. 

Previous to the charges given by the court, as well as be- 
fore the request to give the charge refused, the defendant 
prayed the judgment of the court on the issue of the plea of 
nul tiel record, but the court refused to give jugment, or de- 
cide on said issue at that time, but after the finding of the 
jury, decided the same for the plaintiff. The defendant ex- 
cepted to the several rulings of the court, in all the particu- 
lars before mentioned, and the entire record is opened by the 
assignment of errors. 








G. R. Evans for the plaintiff in error, insisted-— 

1. The plaintiff having selected sci. fa. as his remedy, was 
bound to adhere to that, and was not entitled to eke out, or 
amend the defects in that writ by a declaration. A sect. fa. is 
not amendable, (Selton Prac. 64,) and is in the nature of a 
new action, and therefore may be pleaded or demurred to. 
[6 Bac. Ab. 125; Ib. 102, title Bail, D.] The declaration 
and sci. fa. are each defective in not setting out the appear- 
ance of the defendant at the return of the writ, and the she- 
riff’s return on the sci. fa. [Petersdorf on Bail, 362.] 

2. The pleas demurred to and overruled present various 
irregularities for which the defendant would be entitled to 
set aside the ca. sa. [Ib. 354, 356; Dig. § 1; Thomas v. 
Young, 15 East, 617.] And according to the modern prac- 
tice, these are available to the bail. 

3. The affidavit and ca. sa. being parts of the record, can- 
not be supplied by parol evidence, but if they can be thus 
supplied, the execution docket required to be kept by the 
clerk was the bestevidence. [Dig. 140, $ 8, 9; Greenl. Ev. 
§ 509; Cowen & Hill’s Notes, 1037, 1074.] 

4. The affidavit however was not sufficient to warrant the 
ca. sa. as it does not correctly describe the judgment. The 
utmost strictness is required in pursuing the statute to war- 
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rant anarrest. [‘T'aylor v. Forbes, 11 East, 318; 8 Ib. 106; 
7 Ib. 194; Dig. 70, §8.] 

5. No judgment can be rendered on set. fa. for costs or 
damages, and if such are given it is error. [6 Bac. Ab. 125; 
Barlow v. Evans, 2 Willes, 98 ; Petersdorf on Bail, 386, 351, 
302; Doug. 316; 1 Salk. 208.] 


Epwarps and Hunter, contra, argued— 

1. That the plaintiff, if he will, may declare in sci. fa. and 
thus cure defects in that process. [3 S. & P. 220; 4 Porter, 
433.] 

2. None of the matters in the pleas overruled constitute a 
defence to the bail, as the law does not expect or require the 
sheriff to execute the ca sa. [2 Sellon, 46; Burrow’s Rep. 
1360; Reese v. White, 2 Ala. Rep. 306.] Nor are any of the 
matters, if true, irregularities of which the bail is entitled to 
claim advantage. [2Sellon, 46; Lord Raym. 1096; 4 Ala. 
Rep. 32, and cases there cited.] 

3. When records of court are lost, this may be shown by 
parol proof. [Greenleaf’s Ev. 553; Cowen § Hill’s Notes, 
1067.] 

4. The affidavit specifies the sum due on the judgment at 
the time of making oath, and the statute does not warrant the 
idea that the judgment must be described precisely. 

5. The usual practice in this State in sez. fa. is to render 
judgment for the sum due the plaintiff on the judgment, and 
there is nothing in reason to warrant a recovery for less. 


GOLDTHWAITE, J.—1. In the view we take of this 
case, it is not important to decide that the plaintiff ina sez. fa. 
may cure defects in the writ by filing a correct declaration, 
though such a course is intimated as free from objection in 
Toulmin v. Bennett, 3 S. & P. 220, and it is certain that in 
the King’s Bench, an amendment of the sez. fa. by the record 
may be made, though the practice is said to be otherwise in 
the Common Pleas. ['Tidd’s Prac. 1123.] |The objection is, 
that the declaration varies from the writ in stating the-loss of 
the affidavit, and ca. sa. after the writ was issued and in 
which the record is vouched,. If the loss of these papers 
can be established in this suit—a point we shall hereafter 








872 ALABAMA. 
—_ Kenan, Ex’x, v. Carr, 
consider—the objection ceases to be material, as the party 
might recover on the writ as: it stands. 

The cases cited show that the party may declare, if he will, 
and when a part of the record is lost after the writ is issued, 
there seems no sufficient reason why the loss, if material to 
be averred, should not be so stated in the declaration. 

2. But it is said that neither the writ or declaration con- 
tain any averment of the appearance of the debtor to the 
suit commenced against him. If such an averment is neces- 
sary in the English courts, at this day, it grows out of the 
fact, that until the party himself appears, or an appearance is 
entered for him by the plaintiff, the court will not proceed. Our 
practice is entirely different, as with us no appearance is ne- 
cessary when the writ is served, and the giving of bail is an 
estoppel to the defendant to say that it was not. Without at- 
tempting to answer the minor objections to the form of the 
sci. fa. and declaration, we shall content ourselves with the 
observation that we have critically examined it, and can per- 
ceive no objections to warrant a demurrer. 

3. The third plea overruled on demurrer is supposed by 
the plaintiff in error to present the question, that it was issu- 
ed returnable to an improper term, as there were not fifteen 
days between the teste and return day. The writ issued on 
the 20th October, 1841, and is returnable to a court to be held 
the fifth Monday after the fourth Monday of September, so 
it may be conceded there is not fifteen days in which the 
sheriff could act. It is true, the statute directs, that if there 
is not fifteen days between the time when a writ of execu- 
tion issues and the next succeeding term, it shall be made re- 
turnable to next term subsequent to that. [Dig. 199, §$ 1.] 
But the most that can be claimed against a writ returnable 
to the one term instead of the other, is, that it is irregular, 
and it has been well settled, that bail cannot take advantage 
of mere irregularities. [Lord Raymond, 1096; Petersdorf on 
Bail, 366.] ‘The distinction between matters which are pre- 
requisite to requiring bail, or charging them, and mere irreg- 
ularity in the process, are entirely different matters. In the 
absence of the one, there is no right to demand the bail, and 
therefore when taken or sought to be charged, they cannot be 
held bound, but on the other, when legally taken, there is no 
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reason why they should avail themselves of a mere irregular- 
ity. The same reason is decisive to show the other pleas 
overruled are also bad. See also in this connection Camp- 
bell v. Cumming, 2 Burr. 1187; Cherry v. Powell, 1 D. & 
R. 50. 

4, With respect to the proof that the affidavit and ca. sa. 
were lost, it may admit of question whether these papers are 
any part of what is technically called the record. But waiv- 
ing this inquiry, we are clear the evidence of loss, as between 
these parties, was properly admitted. There seems to have 
been formerly, even if there is not at the present day, a doubt 
whether a recent record could be established by showing its 
loss or destruction and afterwards proving itscontents. [Phil. 
on Ey. 386.] But the current of decision in modern times 
seems to be, that the loss of records may be established in the 
same manner as other documents. [Greenl. Ev. § 509, and 
cases there cited ; Cowen & Hill’s Notes, 1066, 1067.] Per- 
haps it will be ascertained, that the distinction is between 
the parties to the records, these must be established by a di- 
rect application to the proper court for that purpose, while, as 
between strangers, or when the records come collaterally in 
question, their loss may be proved, and secondary evidence 
admitted. However this may be, the rule, in its qualified 
sense, is all that requires now to be ascertained, and under 
that we think the evidence was properly admitted. With 
respect to the supposition that the execution docket was bet- 
ter evidence, it may be answered, that the case does not show 
there was sucha docket, but independent of thisreason, the 
full proof of the contents was certainly more satisfactory than 
a mere abstract could be. 

5. The affidavit on which the ca. sa. was issued, seems to 
be asubstantial compliance with the terms of the act. The 
party is required to swear to the amount of the debt, and al- 
though this would sufficiently appear if the judgment was 
recited, yet there is nothing to require it to be so. When 
therefore, the party includes the interest due, as well as the 
principal sum, it seems to us that he is legitimately entitled 
to sue out his process under the act. [Dig. 70, $ 2.] 

6. In the English courts, there seems to be a want of har- 
110 
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mony in the decisions, as to the extent of the liability of bail 
—the common pleas holding them liable for the whole extent 
of the recovery against the principal, whilst the King’s bench 
will enter an exoneretur on payment of the sum sworn to, 
and costs, and the latter is the rule also in the exchequer 
court. In all, it seems to be common that no damages are 
allowed for the delay of payment. [Petersdorf on Bail, 351, 
386.] ‘The reason for the refusal of damages probably has 
its source in the fact, that by the common law no interest 
was allowable when judgments were collected by execution, 
but it is evident, if this is so, that the rule ceased as soon as 
the statutes passed allowing interest. Whatever may be the 
origin of the rule, with us the bail has always been consider- 
ed liable to the same extent as the principal, unless indeed, 
payment of the sum sworn to may warrant the discharge of 
the bail. We think there is no question, that in all cases 
where the principal is liable for interest, the bail are so like- 
wise, and also for the costs of the sei. fa. 

This closes the examination of the points raised at the bar, 
and it is only necessary to-add our conclusion, that the judg- 
ment is affirmed. 





BURT v. HENRY. 


1. Where the condition of a bondis, that the obligor, his heirs or assigns, 
or any of them, shall make titles to certain lands, or cause them to be made 
to the obligee, his heirs or assigns, whenever he should discharge a par- 
ticular note, it is no excuse for not paying, or tendering the amount of the 
note, that the obligor conveyed the land toa stranger. 

2. After the assignment of a note which the obligee is to pay before he can 
require the obligor to perform the duty stipulated, the bond does not be- 
come absolute on the payment, or tender of the note to the obligor. The 
tender or payment must be made to the obligee. 
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3. Where the obligation is to make titles to the obligee, his heirs or assigns. 

and he requests the obligor to convey toa person to whom the obligee has 

conveyed with warranty, and the conveyance is afterwards made, this is a 

performance of the condition of the bond, although the request is verbal, 

and the bond is afterwards assigned. 

4. When a duty is to be performed to the obligee, or his assigns, upon the 
performance of a particular act, in a suit by the assignee, aver-ing a de- 
mand by him of the duty, it is essential for him to aver that the obligor had 
notice of the assignment. 

5. When the obligation is to convey lands to the obligee or his assigns, and 
the suit is by the assignee of the bond, in which the issues are, that a note 
to be previously paid had not been discharged—that the lands had been 
conveyed to another by the directions of the obligee, previous to the as_ 
signment of the bond, and that neither he nor his assignee had paid, or of- 
fered to pay the note—a deed from the obligee to the assignee, conveying 
the land is irrelevant evidence to the issues. 

6. But under the issue that the land had been conveyed to another, by the 
directions of the obligee, a deed from him to the devisor of that person is 
admissible evidence. 

7. A witness may speak of a conversation, although he is not a party to it, or 
interested in it. 











Error to the Circuit Court of Talladega, 


Dest, on bond, by Burt, as the assignee of one Jumper a. 
gainst Henry, as the obligor. 

The declaration describes the bond, as dated the 9th of 
April, 1840, assigned the 15th February, 1841, and only the 
penal part is set out. 

The defendant craved oyer of the bond, and that being 
given, a condition appeared by which it was to be void if 
Henry, his heirs or assigns, or any of them, should make, or 
cause to be made, to Jumper, his heirs or assigns, good and 
lawful titles to certain lands therein described, when Jumper 
should discharge a certain note for $614, dated 2d March, 
1840, payable one day after date. The defendant then 
pleaded— 

1. Performance of the condition. 

The plaintiff replied to this plea, setting out five breaches, 
to wit: 


1. That the plaintiff paid, satisfied and discharged the debt 
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of $614, in the condition of the bond mentioned, to the de- 
fendant, and after this payment, and before the commence- 
ment of the suit, tendered to him a deed, conveying the lands 
described ‘in the condition to the plaintiff, which deed the 
fendant declined and refused to execute. 

2. That after the assignment of the bond, and before the 
suit, the plaintiff tendered to the defendant the sum due on 
the note in the condition mentioned, and demanded that he 
should execute adeed for said lands, and that the defendant 
refused to accept the money or execute any deed. 

3. That after the making of the bond, to wit: on the 24th 
December, 1840. and whilst the bond was outstanding, and 
in full force, the said defendant, by deed, conveyed all his 
right, title and interest in the said lands to one Amy G. Hall, 
and so from and after that time, and from thence hitherto, the 
said defendant has been, and is, unable to comply with the 
condition of the bond. 

4. That the defendant has not performed, and cannot per- 
form the condition, setting out the conveyance described in 
breach 3, as the cause of his disability. 

5. That the defendant has not performed the condition, 
and setting outa combination of the facts averred in breaches 
2 and 3. 

The defendant demurred to each of these breaches, and his 
demurrers being sustained, the plaintiff then amended, by in- 
serting in | and 2, an allegation that the defendant previous- 
ly had notice of the assignment by Jumper of the bond. And 
by inserting in 3, 4 and 5, an averment that Jumper, before 
the assignment of the bond, and the plaintiff after its assign- 
ment, were at all times ready and willing to keep and _ per- 
form all the conditions in said condition specified to be per- 
formed by Jumper. 

On the breach 1, as considered, the defendant rejoined, de- 
nying the facts, and an issue was formed. 

To the other four breaches, as amended, the defendant re- 
joined— 

That the note of Jumper, described in the condition, was 
assigned by the defendant to Amy G. Hall, of which Jumper 
had notice, and that the same had not been paid, and that the 
defendant was willing, and still is so, to make goed and suffi- 
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cient titles for said land, whenever the plaintiff or Jumper 
shall pay said note, and that the land was conveyed to Amy 
G. Hall by the direction of Jumper, made previous to his as- 
signment of the bond. 

The plaintiff joined issue on this rejoinder. 

2. The defendant pleaded also, that previous to the assign- 
ment of the bond, Jumper directed the defendant to convey 
the lands to Amy G. Hall, when she should pay to the said 
defendant the said note for $614, and that afterwards, on the 
24th December, 1841, in accordance with this direction, the 
defendant did convey the said lands to said Hall, who then 
paid him the amount of said note. 

The plaintiff demurred to this plea, and his demurrer being 
overruled, he then joined issue on it. 

3. The defendant also pleaded, that after the making of 
the bond and note described in the condition, and whilst the 
bond belonged to, and was the property of Jumper, the de- 
fendant assigned and delivered the said note to Amy G. Hall, 
of which the said Jumper, before the assignment of the bond, 
and the plaintiff after the assignment, and before the suit, had 
notice, yet neither the said Jumper, nor the said plaintiff, ev- 
er paid, or offered to pay the sum due on the said note to the 
said Hall, or to the defendant. 

The plaintiff demurred to this plea, and his demurrer being 
overruled, he then replied— 

1. That when the bond was assigned to him, and from 
thence hitherto, until after the conveyance of the land by the 
defendant, he was willing and ready to pay off the said note, 
but that the defendant, after the assignment of the bond, con- 
veyed the lands to Amy G. Hall, whereby it was impossible 
to comply with the condition, and therefore the plaintiff con- 
sidered the contract at an end, as he well might, for the cause 
aforesaid. 

The defendant demurred to this replication, and his de- 
murrer being sustained, the plaintiff had leave to amend, 
when he filed a replication—2, protesting that the note was 
not assigned, yet nevertheless Jumper, from the time when 
the bond was executed, until the assignment, was ready to 
pay the said note, but the defendant conveyed the said lands 
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to Amy G. Hall, on the 24th December, 1840, and thereby 
rendered a performance of the condition impossible. 

A demurrer being also sustained to this, the plaintiff then 
joined issue on the plea, and the cause was submitted to the 
jury on the issues mentioned. 

At the trial, there was evidence to show that the plaintiff, 
in November, 1840, wrote to the defendant, that he claimed 
the land mentioned in the condition of the bond, by a pur- 
chase from Jumper, and requested the defendant to make ti- 
tles to no one unless the bond executed to Jumper was pro- 
duced by the party applying. Also, that the defendant then 
sent word to the plaintiff, that he should make titles to no 
one unless the bond was produced. 

The plaintiff then offered to read in evidence a deed to him 
from Jumper, dated 13th April, 1840, conveying the lands 
mentioned in the condition of the bond, with other lands and 
personal property, as a security for certain liabilities assumed 
by the plaintiff for Jumper. ‘There was no proof of the exe- 
cution of this deed, other than the certificate of the clerk of 
the county court of Autauga county, of the same date, in- 
dorsed on the deed, that it was that day acknowledged by 
Jumper to have teen signed, sealed and delivered, and the 
further certificate by the same officer, dated 29th March, 1843, 
that the deed was that day proved before him by the oath of 
one of the subscribing witnesses. The court excluded the 
deed. 

The defendant proved that Amy G. Hall requested her son 
to see Jumper, and make some arrangement about the land 
mentioned in the condition of the bond. The son saw Jump- 
er in October, 1840, who then requested him to call on the 
defendant, and get a title deed from him conveying the land 
to her. The son shortly afterwards wrote to the defendant 
what Jumper had requested, but the witness did not know 
that the letter was received by the defendant before he made 
a deed to Mrs. Hall, which was executed the 24th Decem- 
ber, 1840. The plaintiff moved to exclude this proof, as the 
witness did not show he was party or privy to said conver- 
sation, and because it was illegal. ‘The court admitted the 
evidence. 

There was proof conducive to show, that Mrs. Hall was 























JUNE TERM, 1846. 879 


~Burtv.Hemy. 





the widow of Dixon Hall, sen. and his devisee of the land 
specified in the condition of the bond. 

The defendant then offered in evidence a deed from Jump- 
er to Dixon Hall, sen. conveying the land mentioned in the 
condition of the bond, bearing date the 18th May, 1839, and 
proved its execution. ‘This deed was recorded, but on an 
insuflicient certificate of acknowledgement, by the grantor. 
The plaintiff objected to its introduction, but it was ad- 


mitted. 
The plaintiff then proved the deed was intended as a mort- 


gage to secure the sum of $1500, and moved to exclude it for 
want of registration, but the court refused, it being in proof 
the plaintiff had notice of the deed before the bond was as- 
signed. 

The defendant’s counsel produced the note mentioned in 
the condition of the bond, and offered to prove that Mrs. Hall 
was the owner to which the plaintiff objected, but the court 
admitted the evidence. It was further proved that the plain- 
tiff, in 1839, had notice of the deed to Dixon Hall; that the 
note mentioned in the condition was assigned to Mrs. Hall 
before the assignment of the bond to the plaintiff, and that 
this was also known to Jumper—also that a part of the mo- 
ney due from Jumper to Dixon Hall, was yet unpaid, and that 
the plaintiff was informed that Mrs. Hall claimed an interest 
in the land when the bond was assigned. 

The plaintiff on this state of proof asked the following 
charges, to-wit : 

1. That if the jury believed the bond was assigned to the 
plaintiff, and that previous to the suit the defendant had sold 
and conveyed the lands mentioned in the condition to a stran- 
ger, and thus put it out of his power to comply with the con- 
tract, this rendered a tender of the sum due on the note un- 
necessary, and the plaintiff’s right of action accrued imme- 
diately on such a conveyance by the defendant. 

2. That if the jury believed the plaintiff is the assignee of 
the bond, he is not affected by any request which Jumper 
may have verbally made to the defendant to make a deed or 
conveyance of the Jandto Amy G. Hall. 

3. That if the jury believed that the defendant replied to 
the demand for titles by the plaintiff, that if the latter would 
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go and get a certain note for the amount of about $650, which 
was held by a widow Hall in Autauga county, he would then 
make a deed, and made no other objection to the tender, then 
the tender is a good one. [Nore.—There is some apparent 
confusion here, but the foregoing abstract is the only sensible 
version of the bill of exceptions. ] 

4, If the jury believed that the plaintiff, in November, 
1840, before the defendant conveyed the land to Mrs. Hall, 
notified the defendant that he held his bond, and wrote to 
him that he would pay the balance due as purchase money, 
and requested him to make titles to no one until the bond 
was produced, and that the defendant’promised he would 
make no titles until the bond was produced, and the money 
paid, then that said defendant had no right to convey the 
lands to Mrs. Hall. 

5. That the request of Jumper should have been in writ- 
ing. 

6. That there should be a consideration to support such 
request. 

All these churges were refused, as asked for, and the jury 
instructed, 

7. That if Jumper did convey the land to Dixon Hall tose- 
cure adebt yet unpaid, and that the land was devised by him 
to Mrs. Hall—that he had been and continued in possession— 
that the note specified in the condition of the bond had been 
assigned to him before the assignment of the bond, and that 
this was known to Jumper—that the plaintiff was cognizant 
of the possession of the land by Mrs. Hall, aud informed she 
set up a claim to it previous to the assignment of the bond— 
that Jumper to meet his liabilities to her had sent a request to 
the defendant to convey the lands to her; that these facts 
would authorize a verdict for the defendant, although Jum- 
per’s request to convey was verbal, and though the defendant 
was notified by the plaintiff of the assignment of the bond pre- 
vious to the time of conveying the land to Mrs. Hall, and this 
although he may have promised the plaintiff he would make 
no title to any one until his bond was produced. But if the 
plaintiff had no notice of the claim of Mrs. Hall previous to 
the assignment of the bond to him, and had tendered the a- 
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mount due on the note described in the condition of the bond 
to the defendant, then they should find for the plaintiff. 

A note is added to the bill of exceptions, stating that the 
subject of tender, in relation to which evidence was offered 
by plaintiff, and the question whether it should have been 
made to the defendant, was discussed by both parties before 
the jury, and the court becoming dissatisfied with its decision 
on the demurrer to the 3d plea, charged the jury that a ten- 
der to the defendant was sufficient, although the plaintiff was 
notified of the transfer of the note, mentioned in the condi- 
tion of the bond, to Mrs. Hall. 

The plaintiff excepted to the several rulings of the court, 
and all the questions made by the demurrers, and arising out 
of the bill of exceptions, are assigned as error. 





A. Wurre and Wn. P. Cuixron, for the plaintiff in error, 
submitted the following points : 

1. If a vendor sells the land; which he covenants to con- 
vey, to another, and thus disables himself from complying 
with his contract, does not this give a right of action on the 
bond for titles to the extent of the money paid? That it does 
and dispenses with the payment of the price unpaid, as well as 
a tender of the sum due,—See Sugden on Vend. 248 ; Bright 
v. Crawford, 1 Esp. Rep. 184; St. Albans v. Shore, 1 H. B. 
270; Platt on Cov. 595. 

2. The assignee of the bond was not bound to search out 
the assignee of the note and tender him the money. If this 
isnot law then the obligor could prevent the payment and 
consequent forfeiture of the bond by transferring the note to 
an unknown person. The fact that the circuit court was con- 
vinced of its error in overruling the replication to the plea, 
and endeavored to cure it by the charge to the jury, does not 
cure the error. 

3. It is not shewn or pretended, that the conveyance to Mrs 
Hall by Jumper’s request, was made until after the assign- 
ment of the bond to the plaintiff, and being verbal only was 
revoked by that act. 


A. J. Wauxer, S. F. Rice and F. W. Bowpon, contra, in- 
sisted, 
111 
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1. That the action of debt is not sustainable by an assignee 
of'a bond like this, as they are not embraced by the terms of 
the statute. [Dig. 381, $6; Henry v. Hughes, 1 J. J. M. 
453. | 

2. Here however, the payment of the note was a condition 
precedent, and no action can lie on the bond until this is 
made. [Platt on Cov. 104; Steph. N. Pr. 1071.] 

3. By the conveyance by Jumper to Hall, the latter be- 
came his assignee, and was entitled to a deed from the de- 
fendant on paying the note. ‘This he could have enforced 
in equity, and therefore as well as by the terms of the bond, 
the condition was complied with. [McLane v. Spence, 6 
Ala. Rep. 894, 1 Story’s Eq. 375.] 

A. The obligor of a bond cannot be put in default by an 
assignee until notice is had of the assignment. [Campbell v. 
Day, 16 Verm. 558; Williams v. Harper, 1 Ala. Rep. 502 ; 
Lawson v. Towns, 2 Ib. 373. ] 





GOLDTHWAITE, J.—1. In the examination of this re- 
cord, it is most convenient to first ascertain the rules which 
govern the cause, as presented in the pleadings, and then 
shew how far the action of the circuit court at the trial was 
in accordance or at variance with them. 

By referring to the condition of the bond, it will be seen 
that the defendant stipulates it shall be void if himself, his 
heirs or assigns, or any of them, shall make titles to certain 
lands, or cause such to be made to Jumper, the obligee, his 
heirs or assigns, whenever he should discharge a particular 
note. We can see no reason whatever, for the assumption 
thet the defendant contracts, either that he had the title at 
the execution of the bond, or that having it, he would con- 
tinue to hold it until it should suit the convenience of the 
obligee, or his assigns, to pay the sum due by the note. All 
that the défendant binds himself for, is, that he will cause the 
title to be made when the money is paid. In this view of 
the contract, it is evident there was no violation of it by the 
mere circumstance of conveying the title to Mrs. Hall. 

2. Then, as to the question, whether the payment of the 
sum due on the note, was to be made to Mrs. Hall, or the 
defendant, to render the obligation absolute upon the defend- 
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ant to make titles, and whether a tender to the defendagt, 
after it was known to Jumper and his assignee, that the note 
was assigned to Mrs. Hall, would produce that effect. We 
think it cannot be intended the defendant imposed on him- 
self any obligation to hold the note. That was a transferra- 
ble security, and as no stipulation was made to the contrary, 
the defendant was entitled to transfer the property in it to 
any one, if done bona fide, and the assignee would not be af- 
fected by any payment made to the defendant, after notice of 
the assignment. As no payment could be effectual to dis- 
charge the note, if made to the defendant, under such cir- 
cumstances, it must follow that a mere tender of the money, 
which he had no right to receive, could not render the obliga- 
tion absolute. 

3. What we have said would dispose of the merits of the 
controversy, to a great extent, but the evidence shows what 
we consider a performance of the condition, even supposing 
the money due on the note was absolutely discharged. The 
contract of the defendant, as we have said, is to make title to 
Jumper, or his assigns. It clearly admits of question, wheth- 
er the conveyance by the obligee of his interest in the land 
to a third person, with warranty, as was done in this’case to 
Dixon Hall, would not give his grantee the right to have the 
title conveyed to him on payment of the sum stipulated to be 
paid, but waiving the decision of the point, we thipk it clear, 
that a conveyance made to one in this condition, at the re- 
quest of the obligee, made previous to the assignment of the 
bond, is precisely the same as if the conveyance had been 
made directly to him. That the direction to make the title 
was verbal only, does not, in our judgment, impair its efficien- 
cy. If the defendant acted under this direction, and his con- 
veyance to Mrs. Hall, was made before the instructions were 
countermanded, it seems to us this is a full performance of the 
condition of the bond. 

What we have said will suffice to show, that the demurrers 
to the second and third pleas were properly overruled, and 
those correctly sustained which apply to the replications to 
the third plea, and the third and fourth breaches of the condi- 
tions of the bond, set out in the replication to the first plea. 

4, The demurrers applicable to the first, second, and fifth 
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breaches assigned in the condition of the bond, were likewise 
correctly ruled, as these breaches are defective in not setting 
out that the defendant had notice of the assignment of the 
bond to the plaintiff, when the latter asserts he tendered the 
money and demanded adeed. Conceding the defendant was 
then the holder of the note, he had no means to know that 
the plaintiff was entitled to demand the performance of the 
duty, unless advised of the assignment of the bond. [Wil- 
liams v. Harper, 1 Ala. Rep. 502.] 

5. The questions on the pleadings being thus disposed of, 
we shall examine those arising upon the admission of evi- 
dence. ‘The deed from Jumper to the plaintiff, conveying 
the same lands as covered by the condition of the bond, was 
properly rejected, as it was wholly impertinent to any of the 
issues between the parties. 'These were—1. That the note 
had not been discharged. 2. That the defendant, by the di- 
rections of Jumper, conveyed the lands to Mrs. Hall; and 3. 
That neither Jumper or the plaintiff had paid, or offered to 
pay the note to the defendant, or to Mrs. Hall, his assignee, 
and their mere statement is sufficient to show the deed offer- 
ed had no relevancy whatever, and relieves us from the ne- 
cessity of considering whether proof of the execution and 
consideration was requisite in addition to the certificate of 











probate. 

6. The admission of the deed from Jumper to Dixon Hall, 
‘mfight be supposed to fall within the same category, but a 
reference to the pleadings will show, that one of the issues 
was, that the land was conveyed to Mrs. Hail, by the request 
of Jumper. In making this fact appear to the jury, it might 
have been, and possibly was, important to show the reasons 
why this request was made, and certainly none could be more 
satisfactory, than to show he had conveyed the land by a 
warranty deed to Hall, who was her devisor. In this view 
the deed was relevant, and in the same connection it was un- 
important whether registered or not registered, and renders it 
unnecessary to consider that question. 

7. If we understand the exception in relation to the con- 
versation between Jumper and the son of Mrs. Hall, it is, that 
the witness could not speak of it, because he was not a party 
or privy to it. We cannot intend that the court allowed the 

















JUNE TERM, 1846. 885 


Inge v. Murphy. 





witness to speak of aconversation which he did not hear, and 
conclude that privy here means, that he was not interested in 
the conversation. Any other sense would be doing injustice, 
as well to counsel as to the court, for we must conclude, that 
if the evidence was mere hearsay, it would have been ex- 
cepted to for that reason. As we understand it, the evidence 
was proper, for there is no reason why a witness should not 
speak of a conversation between others, or between another 
and himself, although he may have no interest in the subject 
spoken of. 

Any examination of the several charges is rendered unim- 
portant, from the circumstance that those refused are not war- 
ranted by the rules we have already ascertained, and that giv- 
en was at least as favorable to the plaintiff as it should have 
been. On the whole, we are satisfied there is no available 
error in the record. 

Judgment affirmed. 


INGE v. MURPHY. 


1. Whena husband has possession of slaves after his marriage, which previ- 
ously belonged to his wife’s father, and subsequently accepts from him a 
deed conveying them to the issue of the wife, after her death, his acts and 
declarations, showing his only title was under this deed, will conclude his 
assignee from asserting a title independent of it. 

2. A deed executed in North Carolina, conveying slaves to a person resident 
there, must be construed by the laws of that State, and if the common law 


has been there modified by local decisions, those furnish the rule, and not 
the common law as understood in our courts. 

3. The modifications of the common law of a sister State, by its judicial de- 
cisions, may be proved by the production of the reports of adjudged cases, 
accredited in the particular State. 

4. The construction of foreign laws, whether they are proved to the court or 
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to the jury, is’ the proper province of the court, and it is error if the con- 
struction is left to the jury. 

5. The presumption is, the common law prevails in those States of common 
origin with our own, and it rests with the party asserting a change or mo- 
dification to show it. ‘To show such a change or modification, the decis- 
ions of their courts must be looked to, as we look to our own, in the event 
witnesses are examined who rest their opinions on decided cases, and not- 
withstanding disagree as to the conclusions to be drawn. 

6. The silence of a remainder man, after learning of a conveyance in trust 
for creditors, by the person having a previous estate, is no estoppel to the 
assertion of his title. 

7. The circumstance that the remainder man is a beneficiary under the deed 
of trust, and receives monies arising from the sales of other property con- 
veyed by the deed, is not a matter to affect the title; nor proper to be left 
to the jury to infer an abandonment of his right. 

8. Where the question arising out of the possession of property for three 
years, under an unrecorded deed, is not raised before the jury, it will not 
be pronounced on in this court. 


Writ of Error to the Circuit Court of Greene. 


Detinve, by Murphy against Inge, for a number of slaves. 

At the trial, the following state of facts was agreed by the 
parties, and submitted as evidence to the jury, to wit: Dr. 
Richard Inge married Miss Eliza Bullock, in Granville coun- 
ty, North Carolina, in the year 1813. At that time Dr. Inge 
resided at Louisburg, in Franklin county, North Carolina, a- 
bout thirty-five miles from the residence of his wife’s father. 
After the marriage, his father-in-law, Mr. Bullock, placed in 
Dr. Inge’s possession, among other slaves those now in con- 
troversy, or their ancestors, and the possession was retained 
by Dr. Inge. Dr. Inge had one child born of this marriage, 
who is the defendant to this suit. After the birth of the 
child, in the year 1816, his mother died, and after her death, 
on the 30th November, 1919, Wm. Bullock, the father-in- 
law of Dr. Inge, made a deed of gift, by the consent of Dr. 
Inge, of the slaves in controversy, or their ancestors. This 
deed of gift was recorded in the office of the clerk of regis- 
tration, in Granville county, North Carolina, a copy of which 
is produced, and is to the effect following, to wit: William 
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Bullock to Dr. Richard Inge. Know all men by these pre- 
sents, that I, William Bullock, of the county of Granville, and 
State of North Carolina, for divers good causes and conside- 
rations me hereunto moving, but more especially for the love 
and affection which I bear unto my son-in-law, Richard Inge, 
and my grandson, Wm. E. B. Inge, have given, granted and 
conveyed unto the said Richard Inge, the following slaves: 
[here is inserted their names,]to have and to hold unto him, 
the said Richard Inge, for and during the term of his natural 
life, and after his death to my grandson, Wm. E. B. Inge and 
his heirs forever. 

This was executed under the hand and seal of Bullock, on 
the 30th of November, 1819, in the presence of two wit- 
nesses. 

After the making and delivery of this deed, to wit, in the 
year 1819, Dr. Inge removed himself, the slaves, and Wm. B. 
Inge, his son, to the State of Alabama. No record was ever 
made of the deed of gift in this State. On the 8th February, 
1837, Dr. Inge gave his son 28 or 30 slaves, (all of this stock 
except two,) which his son took off with him, leaving the 
slaves in controversy in the possession of his father, and they 
remained in his possession until his death. W. B. Inge was 
born the 22d June 1815. In March, 1841, Dr. Inge made a 
deed of trust to Thomas H. Herndon and Wm. M. Murphy, 
as trustees, without the knowledge of W. B. Inge, which deed 
was read without objection, and is the same under which the 
plaintiff makes title. W. B. Inge is one of the beneficiaries 
under this deed. After the death of Dr. Inge, on the 28th 
July, 1841, all the slaves named in the trust deed went into 
possession of Herndon and Murphy, as trustees, and on the 
23d January, 1842, W. B. Inge, without the knowledge or 
consent of the trustees, took the slaves from their possession, 
and had the same in possession at the time of suit, and at the 
time of the trial. After W. B. Inge took the slaves, he par- 
ticipated as a beneficiary in the deed of trust, so far as appro- 
priations were made from said trust, in proportional payment 
of certain debts therein specified, for which he was liable as 
the surety of Dr. Inge. About 1828, Dr. Inge sold a negro 
woman, and two children, of the stock mentioned in the deed 
of gift. At the time W. B. Inge, in the lifetime of his father, 
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took the slaves in that behalf mentioned, a negro slave Naza- 
reth was left, at the request of Dr. Inge, who was then en- 
gaged in building, and had the slave employed as a sawyer. 

The deed of trust is appended to the record, and was exe- 
cuted tosecure the payment of certain debts therein enume- 
rated, and to indemnify certain persons, his sureties, and vests 
the title of the slaves, and other matters conveyed, in the 
trustees before named, for the purposes of the trust. Wm. 
Bullock’s last will and testament was read to the jury, with- 
out objection, and contains this clause: “I give unto 
my grand-son, W. B. Inge, fourteen slaves; to his mother, 
Elizabeth Inge, with all the stock and household furniture, 
put in her possession at her marriage with Dr. Inge, the ne- 
gro property [ have heretofore made my grandson Wm. B. 
Inge a deed of gift which is in full of the legacy to my said 
daughter Elizabeth.” This will.was published 29th August, 
1829. 

The defendant also offered in evidence, from a letter wrote 
to him by his father, dated Richland, April 23d, 1836, and 
directed to him at Mobile, the following sentence: ‘“ ‘There 
is another subject which I feel it my duty to name; there is 
a property here sacredly your’s, and which you will assured- 
ly get.” 

He also proved that when he received the other slaves in 
February, 1837, Dr. Inge stated as the reason why Nazareth, 
Tabby, Eliza and the other slaves, who were children of the 
two latter, did not then go into the possession of his son, was 
as before stated, with respect to Nazareth, and as to the other 
two named, that they had husbands on Dr. Inge’s plantation. 
Tabby was old, Eliza sickly, and the others children, and 
they would be of no use to one commencing in the woods ; 
also that the slaves here sued for, as well as those then taken 
off belonged to the defendant. 

The plaintiff then read in evidence from the Revised Sta- 
tutes of North-Carolina the following sections of an act passed 
at the session of the legislature for the year 1836-7, to-wit : 
‘No gift hereafter to be made of any slave shall be good or 
available, either at law or equity, unless the same shall be 
made in writing, signed by the donor, and attested by at least 
one credible witness subscribing ; neither shall such gift be 











JUNE TERM, 1846. 889 

~ Ingev.Murphy } = | 
valid unless the writing by which the title by which any slave 
is transferred, shall be proved or acknowledged, as convey- 
ances of land, and registered in the office of the public regis+ 
ter of the county where the donee resides, within one year 
after the execution thereof, if the donee be in the actual pos+ 
session of the slave so given and transferred; but, if under 
any special agreement made at the time of the gift, the donee 
shall remain in the possession of the slave so given, then the 
writing transferring or conveying the same slave shall be prov- 
ed or acknowledged as aforesaid, and registered within the 
same time in the county where the donor resides : Provided, 
that when any person shall have put irto the actual posses- 
sion of his or her child or children, any slave, and the said 
slave shall remain in the possession of such child or children 
at the time of the death of such person, he or she dying in- 
testate, such slave shall be considered as an advancement to 
such child or children, and be regulated by the laws now in 
force relating to advancements made to children by a parent 
in his life time.” 

‘“‘ Every limitation by deed or writing of a slave or slaves, 
which limitation, if contained in a last will and testament, 
would be good and effectual as an executory devise or be- 
quest, shall be and is hereby declared to be a good and effec- 
tual limitation in remainder of such slave or slaves ; and any 
limitation made or reserved to the grantor, vendor or donor, 
orany such deed or writing of a slave or slaves, shall be good 
and effectual in law: Provided such limitation, had it been 
made to another person, would be good and effectual accord- 
ing to the preceding clause: Provided also, that all such 
deeds or writing shall be proved, witnessed, and registered as 
other written conveyances of slaves are or may be by law re= 
quired to be witnessed, proved and registered.” 

The plaintiff then offered to read to the jury as evidence 
of what was and is the law of North-Carolina, from 2d vol. 
Haywood's Reports, the case of Catlin and Hay v. Spiller’s 
administrators, reported at page 130, and the case of Gilbert 
v. Murdock, reported at page 182, and from 2 Devereux’ L, 
Reports, the case of Sutton v. Hallowell, reported at page 
185, and the case of Morrow v. Williams, reported at page 

112 
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263 of the 3d vol. of the same Reports. To the reading of 
which as evidence the defendant objected. ‘The court over- 
ruled the objection. 

This was the entire evidence offered on behalf of the plain- 
tiff. 

The court, in the course of its charge to the jury stated, 
that by the general law a remainder in chattels, after a life 
estate, could be conveyed by deed, and would be valid and 
effectual ; but if the jury should find asa fact that by the law 
of North-Carolina, in force at the time when the deed of gift 
was made, that such remainder over was void, and that the 
first taker took an absolute estate, then they should find for 
the plaintiff without regard to what the general or common 
law of the other States of the Union might be; and to ena- 
ble them to ascertain what the law of North-Carolina was, 
they might look to the statutes and books of reports read to 
them. 

The defendant asked the court to instruct the jury, that if 
the defendant, on learning that Dr. Inge had made a deed of 
trust, remained passive, neither assenting or dissenting there- 
from, that his participating as a beneficiary under the deed, 
as stated in the evidence agreed on, would be no estoppel to 
his setting up his title under the deed of gift, whereupon the 
court charged that such passiveness would not be an abso- 
lute estoppel, but it would be a circumstance from which 
they could draw their own conclusions, and determine whe- 
ther the defendant had waived or abandoned his property in 
the slaves. 

The plaintiff asked the court to charge the jury, that the 
participation of the defendant as a beneficiary under the deed 
of trust, as stated in the facts agreed, did estop him from 
claiming the slaves under the deed of gift. This the court 
refused, but charged the jury that it wasa circumstance which 
they could take into their consideration with all the other 
circumstances of the case, in determining whether the defend- 
ant knew of the conveyance; and if he knew it, then of de- 
termining whether he had assented to such disposition of the 
property by his father, or subsequently ratified it. If he as- 
sented to it, or ratified it, he would be estopped. 

After the jury had retired, they returned for further in- 
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structions, and they were then charged, that if the proof jus- 
tified it, they might regard and consider of any knowledge 
they might believe the defendant had before the making of 
the trust deed, that it was going to be made—his silence af- 
terwards—whether when informed of it, he objected to the 
conveyance of the slaves—the receipt by him of the other 
slaves, when he left his father, in 1837, the slaves in contro- 
versy remaining still with Dr. Inge—the near residence of the 
defendant to Dr. Inge, his father, being only three or four 
miles off—and the subsequent participation, after he took 
those negroes off, in the proceeds of the other trust effects, 
by receiving them in payment of debts secured to him—all as 
circumstances in determining whether the defendant had a- 
bandoned his property, or assented to the said disposition of 
the slaves by his father; and if, from these circumstances, 
the jury should find, either that the defendant knew of the 
proposed disposition of the property, and did not dissent from 
it; or afterwards assented to such disposition of said proper- 
ty, with a knowledge that it had been thus conveyed by Dr. 
Inge, then he was estopped from ever after setting up his title 
to said property. 

The defendant excepted to the several charges given by 
the court, as well as to the several matters ruled against him, 
aud these are now assigned as error. 











James B. Crarxe and Gro. W. Crass, for the plaintiff in 
error, made the following points: 

1. If the law of North Carolina governs the property, it 
should be proved, if a statute, by a certified or sworn copy. 
[Story’s Confl. L. 529, $ 639, d; 2 Cranch, 236; 4 Gill & 
John. 1, 63; Greenl. Ev. $ 487.] If there is no statute, then 
the conclusive presumption is, that the common law prevails 
there as here. [10 Wend. 75; 1 Mass. 103; 3 Stewart, 160. | 
And if the common law prevails there, no evidence was ne- 
cessary, and the books of reports should have been rejected 
as irrelevant, as it is the duty of the court to administer the 
law precisely as if the facts had occurred in Alabama. 

2. But if it was the proper course to prove what the un- 
written law of North Carolina was, the books of reports was 
not the best evidence; it should have been proved by the 
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testimony of witnesses instructed in that law. [Story’s Confl. 
L. § 642.] 

3. If the books of reports were proper evidence, the court 
should have construed and applied the law, instead of leav- 
ing that matter to the jury. [Story’s Confl. L. $628, in note; 
Greenl. Ev. § 486.] 

A. It is insisted, that the ler domicilii of the grantor is not 
the law of the case, because the only question arising on the 
deed of gift is one of intention, and to be determined by a cor- 
rect interpretation of the language; and also, because the 
deed was reaffirmed by the first taker, after his removal to 
this State in favor of the remainder man. 

5. The evidence furnished of the ler domicilit does not es- 
tablish any principle applicable to this case, inconsistent with 
the general common law, inasmuch as the cases reported in 
2 Haywood, and 2 and 3 Devereaux, are not in point. Con- 
fining them to the facts of the respective cases, and the ques- 
tions of law directly involved, which are alone determined, 
they neither establish, nor conduce to establish, that a vested 
remainder in slaves, may not be created by deed, to take ef- 
fect after the determination of the first estate. [Cotton v. 
Hay, 2 Hayw. 139; Gilbert v. Murdock, 2 Ib. 18; Sutton v. 
Hollowell, 2 Dev. 185; Morris v. Williams, 3 Ib. 263.] On 
the contrary, it seems settled there, that such an estate may 
be created by deed. [2 Munf. 240; 1 Murf. 466; 1 Hayw. 
234; 3 Murf. 493; Nichols v. Cartwright, 2 Ib. 173; 2 BI. 
Com. 399; 2 Kent Com. 352.] It was then erroneous to 
read the books of reports as evidence of the law of North 
Carolina, as they do not establish the doctrine asserted by 
the plaintiff. 

6. But if these cases do establish the doctrine, our courts 
are not bound by comity to follow erroneous views of the 
common law, when that law is common to both States. 
[Law Mag. Oct 1844, 32 to 53; Story’s Confl. L. ¢ 275; 5 
Ala. Rep. 578.] 

7. The doctrine of estoppel or quasi estoppel has no appli- 
cation here, adverse to the defendant. It was agreed express- 
ly, that he did not know of the making of the trust deed ; this 
should have prevented the plaintiff from insisting on the con- 
trary before the jury. [2 Phil. Ev. 200, 209; Greenl. Ey. 
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§ 186, 197; Ib. p. 33,216; 4 Peters, 83; 14 Mass. 437; 7 
Pick. 169,55; 10 Ib. 413; 16 John. 205; 6 Pick. 440; 13 
Ib. 33; 2 Meic. 423.] 

8. The near residence of the defendant to the grantor in 
the deed of trust, was entitled to no weight with the jury, 
even if proved ; but there is nothing to warrant the conclu- 
sion that it was proved. Of the same nature is the posses- 
sion of the defendant, and even his participation under the 
deed of trust as a beneficiary. Neither can be properly con- 
strued as an abandonment of his right to the slaves in contro- 
versy. Besides this, there is no evidence that he knew of 
the deed of trust, or received any benefit under it, until after 
the assertion of title to the slaves. The utmost effect of evi- 
dence of this nature is, to show aratification, or confirmation 
of the act done, and here he had expressly disaflirmed it by 
taking the slaves. 

9. The last charge is upon evidence which did not exist, is 
incorrect in mistaking that which was before the jury, and is 
also argumentative. 

10. No inference of ratification can be drawn from the de- 
fendant’s omission to take the slaves during the life of Dr. 
Inge, for then he had no title, and upon his death his execu- 
tors were by statute authorized to keep the slaves until the 
last day of December following his death. [Clay’s Digest, 
196, $ 19.] 











W. M. Murpny, contra, argued— 

1. As Bullock, the original donor, resided in North Caroli- 
na, as well as all the other parties, and the property being al- 
so there, the law of that State governs the title ; at least un- 
til its removalto Alabama. ([Story’s Confl. L. 314 to 316; 1 
Peters’ Dig. 582; 4 Bibb, 73.] 

2. By the common law, no remainder in chattels, after the 
determination of a life estate was permitted. [2 Bl. Com. 
389.] Though this rule has been altered in England, and 
some of the United States, it yet remains in full force in 
North Carolina, or was so when this deed was made. [1 
Dev. 185; 3 Ib. 263; 2 Hayw. 130; Ib. 182.] Besides the 
evidence afforded by these decisions, a statute was passed in 
1836-7, authorizing such a limitation, (1 Rev. Sta. 231, § 22,) 
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and this indicates that the law was as stated in the cases be- 
fore cited. 

3. The law of North Carolina is settled by the highest 
courts of that State, form a part of the unwritten law, and as 
such must determine what it is. [Gilder v. Prince, 3 Wash. 
C. C. 313; Daly v. Jones, 8 Wheat. 535; Jackson v. Chew, 
12 Ib. 153. ] 

4. The books of reports were properly received in evidence 
to show what the common law of that State is. [3 Pick. 
293; 13 Ib. 58; Dougherty v. Snyder, 15 8S. & R. 87; 4 
Dess. Eq. 26; 11 Conn. 407.] 

5. Dr. Inge remained in possession of the slaves for more 
than three years after W. B. fuge came of age, and the deed 
showing his interest by way of limitation, was never record- 
ed here, it is therefore void under our statute. [Clay’s Dig. 
255; 4 Bibb, 337.) 

6. When Mr. Bullock made the deed of gift, the slaves had 
become the absolute property of Dr. Inge, as a marital gift. 
They were then given without qualification or limitation, 
and were kept by him for more than six years before the exe- 
cution of the deed of gift, in 1819. 


GOLDTHWAITE, J.—1. Previous to the consideration 
of the principal questions argued at the bar, it is as well to 
dispose of one which has been incidentally adverted to by 
the counsel for the plaintiff. It is, that as the slaves were in 
possession of Dr. Inge, after his marriage, and before the ex- 
ecution of the deed by Mr. Bullock, they must be consider- 
ed as passing to the Dr. by virtue of his marriage, as a gift to 
his wife. The answer to this is, that no such presumption 
can possibly arise, as the doctor himself seems even to have 
conceded his title arose under the deed, and his acts and de- 
clarations effectually conclude his assignee from asserting a 
title independent of it. 

2. With respect to the deed, if the title of Dr. Inge is de- 
rived under that, both parties concede the law of North Caro- 
lina must govern its exposition, it being the common source 
of title. We understand the defendant, however, to insist, 
the legal presumption is, the common law is in force there, 
and that it must be applied as understood in our own courts, 
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uninfluenced by alterations it may have undergone by reason 
of the decisions of the courts of that State. It is certainly 
true, the general presumption is, the common law prevails in 
those States of the Union of the same natural origin with our 
own—[Goodwin v. Griffin, 3 Stew. 160; Holmes v. Brough- 
ton, 10 Wend. 75; Walker v. Maxwell, 1 Mass. 103; Legg 
v. Legg, 8 Ib. 99 ;]—yet we cannot be supposed ignorant of 
the circumstance, that local usages and other causes, have in- 
troduced modifications, more or less important, in most of 
the States. Ifthen, each State was to apply the common 
law, as understood in its own courts, to ascertain the rights 
of parties originating in other States, and of course to be in- 
terpreted by the law of that State, these rights, instead of be- 
ing uniform in all the States, would be as variant as are the 
modifications of the common law in each of the States. 
Hence arises the necessity for some common rule, to which 
all can refer; and this is to be found only in the law as un- 
derstood in the State where the rights originate. ‘This prin- 
ciple is recognized by all the elementary writers, nor do we 
understand any decided case cited by the defendant’s coun- 
sel as controverting it. Those referred to merely held, that 
it rests with the party asserting the modification of the com- 
mon law, to show that matter by proof. ‘To the same ex- 
tent is the decision of this court in Goodwin v. Griffin, be- 
fore cited. We shall assume then, without further discus- 
sion, that the rights of these parties, so far as derived through 
the deed of Mr. Bullock, must receive the same considera- 
tion here as they would have received in North Carolina, at 
the date of the conveyance. 

3. Having ascertained that the law of North Carolina is to 
furnish the rule by which to measure the rights of these par- 
ties, as derived through the deed of Mr. Bullock, it becomes 
necessary to inquire how the court and jury was to be advis- 
ed of that law. We have already seen the prima facie pre- 
sumption is, that the common law prevails in that State, (it 
being of common natural origin with our own, ) and this pre- 
sumption must prevail, unless a different rule is shown to ex- 
ist, either by some modification of that law peculiar to that 
State, or in consequence of some statute. The ordinary 
mode of proving the unwritten laws of a foreign county is, 
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by the testimony of witnesses instructed in that law. [Greenl. 
Ev. 480; Story’s Confl. L. § 641, 642.] But this seems not 
to be the only means for obtaining the requisite information, 
and the ecclesiastical and admiralty courts of England some- 
times act on the certificate of officers accredited by the gov- 
ernment where laws are certified. In Re Dormey, 3 Hagg. 
767; The Diana, 1 Dod. 95; see also, Talbot v. Seaman, 1 
Cranch, 38. Both the authorities previously quoted refer al- 
so to the case of Rex v. Picton, 30 Howell’s State Trials, as 
a decision on the same point, but whether this is a decision 
at common law, or in the admiralty, we have no means to 
ascertain. With respect to statutes of our sister States, ma- 
ny courts, as well as our own, hold these are proven prima 
facie by the production of the statute book, purporting to be 
published by authority of the State. [See cases cited Greel. 
Ev. 489.] If the statute laws of a sister State may be thus 
proved, we cannot perceive a sound reason why the common 
law, as modified by the decisions of the State courts, may not 
be proved by the production of the accredited reports of these 
decisions. We every day elucidate our own common law by 
referring to these reports, and it would seem a singular ano- 
maly if they cannot be admitted as evidence to show to what 
extent the local decisions of a particular State, of which they 
are the accredited exponants, have modified the common law. 
For accuracy of information, such reports seem equal at least 
to the testimony of witnesses, which, however respectable 
the individuals may be, must chiefly, if not entirely, be found- 
ed on information derived from the same sources. In Dough- 
erty v. Snyder, 15S. & R. 85, it is said, by the supreme 
court of Pennsylvania, that unwritten laws may be proved 
as well by public history, and decided cases, as by witnesses. 
And in Raynham v. Canton, 3 Pick. 293, and McRae v. Mat- 
ton, 13 Ib. 87, books of reports of a sister State are conceded 
to be proper evidence. We have looked at the other cases 
cited, but do not find them to bear on the point, except that 
in Lattimore v. Elgin, 4 Dess. 26, it seems the chancellor 
considered the law of Maryland was sufficiently established 
by a quotation in Haywood’s North Carolina Reports; nor 
have we been able to find any express adjudication in which 
the precise question is decided. But the reasons we have 
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previously stated, lead us to the conclusion that the common 
law, as modified in a sister State, by judicial decision, may 
be proved by the production of the reports of adjudged cases, 
accredited in the particular State. 

4. But when the evidence of the law of N. Carolina was 
shown, was it to be submitted as a fact to the jury to decide, 
or to the court, that the judge might instruct the jury how 
far the rights of the parties were affected by it? This is an- 
other, and not the least important question in this case. It 
seems to us almost a self-evident proposition, that laws, whe- 
ther written or statute, domestic or foreign, must be ascer- 
tained, in the general, and always construed by the court; 
and equally so, that it is manifestly not the province of the 
jury to*place the construction upon it, under any circumstan~ 
ces. Ifthe rule was otherwise than stated, it would be haz- 
ardous in the extreme; for the court trying the cause would 
be ignorant whether the verdict was given because the facts 
were mistaken, or the law misconstrued, and there would be 
no means to correct an error, if the jury put an improper con- 
struction onthelaw. ‘There is a strong analogy in this res- 
pect between written stipulations binding the parties and 
laws which are obligatory on them. In the former case the 
writing is said to be the law of the contract, &c., and in the 
latter it is so without any stipulation, and in this respect it 
matters not whether the writing is executed in one country 
or another, it is alike to be construed by the court, and not by 
the jury. The rule with reference to proof of the execution 
of a deed, is in the first instance to the court, and it is only 
in case of doubt or contest that the question of execution goes 
to the jury to decide. See cases collected in C. § H. Notes, 
1310. We have met with but one case where it is said, the 
construction of a foreign law may be submitted to a jury, 
and there it seems rather a casual expression than a decided 
point. [Bracket v. Norton, 4 Conn. 638.] Mr. Justice Sto- 
ry states, the principle in relation to foreign laws in the 
broadest manner, and is fully sustained by the cases which he 
cites. [Story Confl. L. $ 638. ] 

5. Having ascertained the principles upon which this case 
should be determined, so far as the admission of evidence of 
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the law of North Carolina, it isas well here as elsewhere, to 
declare the necessity that the cause should be sent to another 
trial, in order that the circuit court may give instructions to 
the jury upon that law, as it may then be ascertained. Fr 
ourselves, we must decline to examine the question of what 
the law is, or what is the legal effect of the decisions 
of the North Carolina courts, upon the rights of the 
parties, until these matters shall be first decided by the court 
of original jurisdiction. It is not improper, however, to re- 
mark, that as the prima facie presumption is, that the com- 
mon law prevails in North Carolina, the evidence of its modi- 
fication, or change, rests with the party asserting the change, 
and to establish it, the decisions of the courts must be looked 
to in the same manner as we would look to our own in the 
event that witnesses are examined, who rest their opinions 
on decided cases, and who may notwithstanding disagree in 
the conclusions to be drawn. It is scarcely necessary to say 
that the circuit court erred when the construction of the laws 
of North Carolina, to be drawn from the decisions before the 
jury, was left to them to decide. 

6. There are however several other matters involved in 
this case, which require some further consideration. And 
first, with respect to the refusal of the court to charge on be- 
half of the defendant, that his silence when hearing that his 
father had conveyed the slaves sued for, and the participa- 
tion by him in the trust funds raised under the deed, was no 
estoppel. Under the evidence disclosed, we think this whole 
matter was of no importance whatever, as bearing on the 
right of the defendant. Conceding he was aware of the exe- 
cution of the trust deed, and its terms, he was not required 
inlaw to express any opinion upon it. Conceding his right 
to the remainder in the slaves, yet his father was entitled to 
the life estate, and that was a subject which he might legiti- 
mately convey. ‘The question is not between a purchaser 
under the deed, and one claiming a remainder, who has stood 
by and seen the holder for life convey absolutely. Whatev- 
er the equities of such a purchaser might be, the plaintiff is 
not such a one. And as an objection from the defendant af- 
ter the deed was executed could not affect its validity, no in- 
ference to aid the grantor can possibly be drawn from the o- 
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mission of the defendant to dispute it before his title, if he 
has any, vested by the determination of the life estate. 

7. The same remarks, in a great degree, apply to his ac- 
ceptance of benefits undewthe deed. If he knew of its ex- 
press terms, there is nothing in it to prevent his acceptance 
of monies arising out of the sales of other property, for the 
reason we have already stated, that Dr. Inge was entitled to 
convey his life estate, and the defendant was not bound to be 
active until that was determined. It follows then, that the 
court below should not have left this matter to the jury to 
draw their own conclusions, but they should have been in- 
structed this circumstance could not affect the title of the de- 
fendant, if he had any. 

8. Another point on which the court erred, was in leaving 
it to the jury to consider whether the defendant had not a- 
bandoned his interest in the property, by receiving a portion 
of it during the lifetime of Dr. Inge, or by assenting that he 
should convey it under the deed in evidence. What the ef- 
fect of express assent to the conveyance would be, we are 
not called on to say, for none such is shown, but we can say, 
that such assent could not be legitimately presumed from the 
facts before the jury. 

9. With the notice of another matter, we shall conclude 
this opinion. It isurged by the plaintiff, that the possession 
of the slaves by Dr. Inge, in this State, for more than three 
years, without the deed being recorded as provided by our 
statute of frauds, invests a purchaser from him with an inde- 
feasible title. ‘This point, whatever may be its merits, was 
not put before the jury by any request for instructions, nor 
was any charge given by the court. In this predicament of 
the suit it is equally improper to be decided, as is the question 
respecting the construction of the laws of North Carolina. 
When the entire case is again before the jury, it is probable 
all these questions will be again mooted, but we are not au- 
thorized to anticipate the decision. 

Let the judgment be reversed and the cause remanded, 
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1, When a bill calls for administratrix of an executor to exhibit the accounts 
of sales remaining in her possession, as were left by her intestate, her as- 
sertion that the executor left no such accounts, will not make evidence a 
copy of a settlement made by him with the proper orphans’ court. The 
setting out of such a settlement is new matter, not responsive to the bill. 

2. The settlement set out in the answer could properly be proved as an ex- 
hibit, by proof at the hearing, or before the master on a reference, and 
would probably be prima facie evidence for the administrator. 

3. When the accounts of an executor were submitted to some of the distri- 
butees of the estate, in order for an amicable settlement, and were retained 
by them for nearly a year, without question, this will bind such distribu- 
tees so far at least as to cast on them the burthen tosurcharge and falsify, 
but will not bind such distributees as had no connection with the exami- 
nation. 

4, The widow of a deceased person cannot render herself a competent wit- 
ness in a suit against his personal representative, by conveying her inter- 
est in the estate to the other distributees. Her assignment of such inter- 
est is, however, sufficient to pass it in a court of equity to the assignees. 

5. When the testator left his entire estate to his widow, until her death or 
future marriage, and the executor continues the management of a planta- 
tion, with the lands and slaves of the estate, he is to be considered as act- 
ing as her agent, and accountable to her only for the proceeds of the crops; 
&c. Such proceeds form no part of the assets of the estate, and do not 
pass by the assignment of the widow of her interest in the estate. 

6. When there is an unsettled account between the wife and another party, 
for transactions when she was a feme sole, the admissions of the husband | 
in a conference with the other party respecting settlements, that nothing 
was due tothe wife, is sufficient to cast the burthen on her of showing the 
parties were mistaken in the conclusion then had. 

7. When an account is taken against the administrator of an executor, inter- 
est is not chargeable with interest, unless he is shown to have used the 
fuuds, or was guilty of wilful neglect. 

8. Compensation to executors and administrators is allowed in our courts, and 
should be refused only in cases of wilful default, or gross negligence, caus- 
ing loss to the estate. 


Error to the Chancery Court of Lowndes. 


THe complainants in this bill are the legatees of D. Powell, 
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upon whose will letters testamentary were granted to Seymour 
Powell, and the suit is against M. A. Powell, as his adminis- 
tratrix. Its object isto obtain a discovery of the assets sold 
by the executor, in his lifetime, and to compel an account 
and settlement. 

In order to a full understanding of the questions determin- 
ed by the court, the recital of portions of the will and evi- 
dence taken in the cause, as well as of certain parts of the bill 
and answer is necessary. 

The will gives to Nancy Powell, the widow of the testa- 
tor, two slaves, Lucy and Cress, to her and her heirs forever. 
It then proceeds, ‘I lend my beloved wife, during her natu- 
ral life or widowhood, or until my four children, as mention- 
ed below, may arrive to the age of free men and women in 
order, or marry, all my possession in land, stock of horses, 
hogs and cows, and other kind whatsoever, household and 
kitchen furniture, plantation tools, together with the follow- 
ing negroes, viz: ‘Tom, Major, Clarissa, Squire, Solomon, 
Lucinda, Frank, Nat, Sam and Lewis. Now provided there 
may be occasion for the sale of any of my property, to satisfy 
any of my just debts, it is my will and desire, that one or 
both of negroes Tom and Major be disposed of for that pur- 
pose.” He then gives to his daughter, Elizabeth Ann, at the 
time of her coming of the age of free woman, or at the time 
of her marriage, or otherwise at the death or marriage of his 
wife, the slaves Clarissa and Squire, to her and her heirs for- 
ever, together with the increase of Clarissa—noting the fact 
that he had previously given a life-estate, or during widow- 
hood, in these slaves to his wife. He then gives Solomon 
and Lucinda, in the same terms, to his daughter, Mary L. 
He then gives Frank and Nat in similar terms to his son 
Thomas A. He then gives Tom and Lewis in similar terms 
to his son William E. It then proceeds, ‘It is my will and 
desire, that the remainder of my estate, as well money and 
debts, which I may have on hand, or then undisposed of, 
which I have left to my wife during her lifetime or widow- 
hood, subject however to the bequests hereinbefore mention- 
ed, at the death or marriage of my wife, or otherwise at the 
time of my youngest son, William E., arriving at the age of 
manhood, or a freeman, be sold, and the proceeds thereof be 
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equally divided between my wife, or to her heirs if she should 
be dead, and my four children as above named.”’ 

The bill charges that Drury Powell died in December, 
1822, exhibits the will, and asserts that letters testamentary 
were granted upon it to Seymour Powell, by the orphans’ 
court of Montgomery county, all the legatees named in it be- 
ing then and yet living. 

Nancy Powell, the widow, afterwards married one Wm. 
Keener, who died before the exhibition of the bill. It also 
charges that the estate has never been partitioned, or divided 
among the legatees under the will, and therefore the portion 
to which Mrs. Keener was entitled did not pass under the ma- 
rital rights to said William Keener, and that since his death, 
Mrs. Keener, for a valuable consideration, has conveyed her 
portion now remaining of the unsettled effects of said testa- 
tor, to complainants—who are the four children named in the 
will. This conveyance is exhibited, and bears date in Oc- 
tober, 1841. Itthen alledges that Seymour Powell possessed 
himself of all the estate of Drury Powell, upon his death, and 
continued to act as executor, controlling the estate until his 
death, which occurred in 1834; and that he did not in his 
lifetime pay over to Mrs. Keener the full portion of the estate 
to which she was entitled, and without having accounted for 
his administration. 

After asserting the appointment and qualification of the 
defendant as his administratrix, the bill proceeds to charge, 
that Seymour Powell caused the slave Tom to be sold, to- 
gether with many other articles of personal property, and 
that he made no returns of this sale to the orphans’ court, nor 
did he ever account for the sales of the personal property. 
It also charges, that this account of sales fell into the hands 
of the defendant, and prays that she may be compelled to 
exhibit a copy of the same in her answer. 

It afterwards alledges that the widow did not intermarry 
with Mr: Keener, until the year 1831 or ’32, and that the ex- 
ecutor received the proceeds of the cotton crops made by the 
estate, from the year 1822 until 1832, as well as that made 
in 1822, previous’ to the death of the testator, but not sold 
by him. The charge is then made, that upon the intermar- 
riage of Mrs. with Mr. Keener, in 1831 or ’32, the executor 
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sold the other slave, Major, the lands of the estate, and a large 
quantity of personal property, the proceeds of which were 
finally collected by him, but never accounted for. It prays 
that the account sales of this property may be exhibited by 
by the defendant. 

The defendant in his answer, admits the will, probate, &c. 
&c., as well as the conveyance by Mrs. Keener to the com- 
plainants of her interest under the will. She also admits 
the administration was not closed at the death of Seymour 
Powell, which occurred in 1844, She asserts she cannot 
render an account from her own knowledge, or from any 
books, accounts, or vouchers, kept by her intestate, in his 
lifetime, of the estate, up to the latter part of the year 1827, 
from the commencement of his administration, except one 
document, in the proper hand-writing of the said Seymour. 
This document, as exhibited, purports to be the copy of a 
return and settlement made by him to the orphans’ court of 
Montgomery county, to which is appended the bills of the 
various purchasers, made at the sales of the property of the 
estate, in the year 1832, after the marriage of Mrs. Powell, 
the widow, with Mr. Keener. From the memorandum of a 
different date, it may be doubtful if portions of this property 
was not sold in 1834. ‘The part of the writing which pur- 
ports to be acopy of the settlement made with the orphans’ 
court of Montgomery county, in 1827, shows various items 
of debit and credit, in account with the estate, from which a 
balance of $81 59, then appeared as due to the executor. 

The answer then proceeds to assert that the account up to 
1827, exhibited with the answer, corresponds in every parti- 
cular with the account of the settlement remaining in the Or- 
phans’ court of Montgomery county, and denies that she has 
any other information of the proceedings of her intestate with 
the estate previous to that time. 

It then asserts her intestate had often times advanced mo- 
ney on account of the estate ; that the estate furnished the 
only means for the support of the widow of Powell and his 
children, the complainants; that the respondent. believes 
there were no clear profits derived therefrom at any time ; 
that the proceeds of the estate were applied from time to time 
to the support and maintenance of Mrs. Powell, the widow, 
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and to that of her children, as well as to their education, with 
the consent and approbation of Mrs. Powell, the widow, she 
living with it and upon it, and that neither she nor any of the 
complainants ever expressed any dissatisfaction during the 
life-time of Seymour Powell, or pretend that any thing was 
in arrear. 

It then proceeds to set out a statemént of the sums receiv- 
ed from the cotton crep, made from 1827 to 1831 inclusive, 
amounting to $1586 78 ; also, that the sales under the will, 
in 1832, amounted to $1994 93. 

It is then insisted that the executor, upon the return made 
by him to the Orphans’ court in 1827, paid alarge amount of 
debts and expenses standing against the estate ; and also for 
the expenses of managing the same, as well as for the sup- 
port and maintenance of the widow and her children, accord- 
ing to the provisions of the will, and the wish and approba- 
tion of the widow, exceeding in amount the sum of two thou- 
sand dollars, the vouchers and accounts for which are exhi- 
bited. ‘These when examined, appear to be in a very con- 
fused condition, consisting of notes signed by Powell as exe- 
cutor, accounts made out against the estate of Drury Powell, 
but which seem to have been created after his death; ac- 
counts against the widow; accounts for the tuition of the 
children ; and accounts arising out of the management of the 
slaves, land, §*c., lent by the will to Mrs. Powell, during her 
life or widowhood. 

It then asserts that a large portion of the notes taken for 
the property sold in 1832, remained unpaid at the death of 
Seymour Powell, which the defendant at all times was ready 
to deliver the successor in the administration, but that no one 
was appointed for several years. In 1837 these assets, a- 
mounting to $1035, excluding interest, as appears from the 
receipt exhibited, were paid over to the administrator de bonis 
non. 

It next asserts that Seymour Powell was entitled to the sum 
of $292 for commissions upon the estate, which the respond- 
ent claims should be allowed. 

It then admits, that upon the examination of all these vouch- 
ers and accounts, $38 are due to the complainants, which 
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the respondent asserts she has always been ready to pay, and 
has repeatedly offered to pay. 

It asserts that in 1838 she was requested by Mrs. Keener, 
for herself and the complainants, through Thomas A. Powell, 
one of them, to furnish a statement of the matters in the 
hands of Seymour Powell at his death and unsettled, for their 
examination. Incompliance with this request the respond- 
ent’s attorney drew off a statement of the accounts, corres- 
ponding with all the various vouchers exhibited, which were 
delivered to Thomas A. Powell, and which the respondent 
asserts her belief was seen and inspected by Mrs. Keener, 
and such of the complainants as chose to see them, and that 
she was not afterwards informed by either of them of any er- 
ror therein ; but that about twelve months afterwards Mrs. 
Keener and some of the complainants appeared to be dissa- 
tisfied about the business, and desired to see all the vouchers 
as they remained in the possession of Seymour Powell at the 
time of his death. The vouchers were then exhibited to 
Mrs. Keener, Thomas A. Powell, and the complainant Lee, 
who examined them thoroughly and deliberately. None of 
these persons then pretended to doubt or dispute any item 
either in the accounts of 1827, or those arising subsequently , 
except one of some $30, which was then withdrawn, and 
which has not since been insisted on. Mrs. Keener, notwith- 
standing this scrutiny, was dissatisfied, and insisted that Sey- 
mour Powell had admitted in conversation with her, he had 
$1200 in cash in his hands belonging to Drury Powell’s es- 
tate, and she claimed this sum with interest. 

It also asserts that William Keener, the subsequent hus- 
band of Mrs. Powell, in his life-time, and during the marriage, 
admitted that Seymour Powell had accounted with him for 
and paid over all he owed the estate of Drury Powell. 

Testimony was taken by both the complainants and de- 
fendants, and such as enters into, or is connected with the o- 
pinion of the court, will be stated. 

Mrs. Keener, the widow of Drury Powell, was examined 
as a witness for the complainants, but her deposition suppress- 
ed upon the ground she was incompetent to testify. 

William 8. Keener, a witness for the defendant, deposed 
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that William Keener was the guardian for the children of 
Mrs. Keener by Drury Powell, both before and at the death of 
said Keener. In a conversation between Seymour Powell 
and William Keener, in relation to the amount due from 
Powell as executor of Drury Powell, to said Keener in right 
of his wife, andalso as guardian of said children in the spring 
or summer of 1833, Powell stated he had made collections of 
all the money due the estate of Drury Powell, with the ex- 
ception of about $1200, which was due from the witness and 
William Keener, except $30 or $40 from one Staggers. He 
further stated, the money he had collected was paid out, and 
went on tostate how it had been applied: that he had paid 
all the debts of the estate except a blacksmith’s account for a 
few dollars ; that he was ready to settle with Keener as the 
guardian of the heirsof Drury Powell, provided Keener would 
receive the notes as cash, and would, for the purpose of set- 
tlement, cash the note on Staggers. Keener said that what 
he had in his hands as guardian, was more than he wanted, 
and he wanted nothing more. Powell then said to the wit- 
ness that he would not call on him for payment until the chil- 
dren came af age. Keener made no claim against Powell on 
account of his wife, or as guardian for monies in his hands. 
The notes were afterwards paid by this witness to the suc- 
ceeding administrator. He also deposed he had heard Mrs. 
Keener say that by the care of Seymour Powell the estate had 
been greatly benefitted, and that she was fully satisfied. On 
eross-examination this witness said, no settlement was made 
between Keener and Powell. 

Hudson Powell, another witness for the defendant, states 
that the widow and children of Drury Powell were maintain- 
ed principally from the farm, and on the property left by 
Drury Powell, and the children educated out of the proceeds. 
He knows of no other resources sufficient to maintain the 
widow and children. They lived on the farm, and used the 
corn, stock, and other productions of it. A portion of this 
witness’ deposition was suppressed, it giving the declara- 
tions of Seymour Powell, as to expenditures on account of 
the estate. 

Nathan Cook, also a witness for the defendant, proved the 
assertions of the answer with respect to furnishing a state- 
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ment of the account exhibited to Thomas A. Powell, one of 
the complainants, in 1838, and the attempt ata settlement in 
1839, as set out in the answer ; that at this attempt to settle, 
Mrs. Keener produced the written direction of Russell, the ad- 
ministrator de bonis non, to settle with her; that a minute 
examination was made of each voucher, and the correctness 
of none of them denied. No settlement was made on account 
of the claim set up by Mrs. Keener to receive $1200, with in- 
terest. This witness also proves, tlfat he told the persons 
present at this settlement, that the paper exhibited as in the 
hand-writing of Seymour Powell, was compared by him with 
the one on file in the orphans’ court of Montgomery, and that 
it appeared then to have been allowed by the court at Mont- 
gomery ; but no office copy was produced at the hearing, so 
far as the record discloses. 

Appended to the record are transcripts of the inventory re- 
turned by Seymour Powell as executor, to the orphans court 
of Montgomery, as well as returns made by him of the sales 
of the personal estate in 1822 and 1823, as well as the ac- 
count of the sales of cotton crops, from 1823 to 1829, inclu- 
sive. 

At the hearing, upon the bill, answers, and proof, the chan- 
cellor suppressed the deposition of Mrs. Keener, and part of 
that of Hudson Powell, for the reasons before stated, and di- 
rected a reference to the master, to take and state an account 
of the administration of Seymour Powell, as executor of the 
said estate, and report what balance, if any. is due from him 
to the complainants, and each of them. He also directed the 
register to receive the two papers set out as exhibits to the 
answer, as presumptive evidence of their fairness; and also 
to receive as evidence all the depositions not suppressed, the 
admissions of the answer, and such other legal proof as should 
be adduced by the parties, to be taken down in writing, if 
any such should be offered. Also, he was directed to make 
all just and proper allowances for necessary charges and ex- 
penses, 

The register stated an account, showing a balance against 
the defendant, of $52 97, with interest, from the death of S. 
Powell, for eleven years, making a total of $99 50. 
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The complainant excepted to the report, for the following 
reasons, VIZ : 

1. Because the register, in stating the accounts, did not as- 
certain the annual balances in favor of either party, and charge 
interest on the balances so ascertained. 

2. Because he did charge interest annually on the sales of 
cotton made in the years ’27, 28, ’29, ’30, and ’31. 

3. Because he did not charge interest on the sales of the 
personal property, made in 1832. 

4. Because he allows the sum of $3,159, as paid out by 
the executor, without any evidence of payment. 

5. Because commissions were allowed upon the whole as- 
sets of the estate, and the executor was entitled to none he 
being in default in not making regular returns. 

Exceptions were also filed by the defendant, but the chan- 
cellor, on appeal, sustained the report of the master, disallow- 
ing them on both sides, and rendered a final decree upon the 
report of the master, directing the parties to pay their own 
costs. 

The errors assigned in this court, open the questions rais- 
ed by the suppression of Mrs. Keener’s testimony ; the cor- 
rectness of the directions to the master, in relation to the evi- 
dence arising out of the exhibits to the defendant’s an- 
swer, and the omission to give interest upon the annual ba- 
lances. 











Tuos. Wituiams, for the plaintiffs in error, made the fol- 
lowing points: 

1. The deposition of Mrs. Keener was improperly suppress- 
ed. She had the right to convey her interest under the will 
as she pleased, and afterwards had no interest in the suit. 

2. The direction to the master assumes the exhibits to the 
answer are called for by the bill; but this is a mistake. The 
bill requires the exhibition of particular accounts of sales, 
but nothing further. 

3. If, under any circumstances, the account of the settle- 
ment with the orphans’ ‘court can be evidence, it is not so, be- 
cause not certified or proved. 

4. The papers exhibited as showing payments subsequent 
to 1827, were not entitled to be considered in any manner as 
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evidence, unless proved before the master, and not then un- 
less they were proper charges against the estate. 

5. The master should have charged the executor with in- 
terest on the yearly balances, and should not have allowed 
him commissions. 


N. Coox, contra, insisted, the merits of this case were de- 
cided when it was here at a previous term—Powell v. Pow- 
ell, 7 Ala. Rep. 582—except the question of interest. As 
to that, he insisted an executor is not chargeable, unless he 
uses the money. 


GOLDTHWAITE, J.—1. When this suit was here at a 
former term, the only point decided was, that the writ of er- 
ror was prematurely taken. It is true, we expressed an opin- 
ion, that the accounts exhibited with the answer were res- 
ponsive to the bill, but in that matter, the Judge delivering 
the opinion, was evidently mistaken in his examination of 
the transcript. There is nothing in the former consideration 
of the cause, to conclude us now from its full examination. 

It will be seen, if the statements of the bill are looked to, 
that the complainants call for the exhibition of the accounts 
of sales, remaining in the possession of the defendant; and 
not for her to set out such accounts of the estate as were left 
by her intestate. She asserts her inability to comply with 
the call as made by the bill, but sets out a document in the 
hand-writing of her intestate, which purports to be the copy 
of the settlement of the estate made by him in 1822, with 
the orphans’ court of Montgomery county. ‘'Thiscertainly is 
not responsive matter, which will make it evidence, without 
further proof on behalf of the defendant. Possibly the com- 
plainants would be entitled to use it, but if they should, the 
whole. as an admission, must be taken. It will be borne in 
mind, that although it purports to be a copy of an office doc- 
ument, yet it is neither proved as a sworn copy, or verified 
by the certifieate of the proper officer. Without further proof 
of authenticity, it was clearly inadmissible as evidence for 
the defendant. 

2. If however, it was important to showa settlement with 
the orphans’ court, of the estate, up to the year 1827, it might 
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have been established as an exhibit by proof at the hearing 
or on the account before the master. Its effect as evidence 
would then have been a proper subject for consideration, and 
we incline to the opinion that it would be prima facie evi- 
dence for the administrator, as it is scarcely practicable for 
vouchers or proofs, to be presented after the lapse of so many 
years. Several of our statutes seem to treat of the power of 
the orphans’ court over the accounts of executors, as a mat- 
ter of voluntary jurisdiction, and itis said the ecclesiastical 
courts of England ez officio, require inventories to be exhibit- 
ed. [Philips v. Bignel, 1 Phil. 239.] 

It is not important, however, now to decide the effect, as 
evidence, of a voluntary settlement, or statement of an ac- 
count in the orphans court, as the point is not directly present- 
ed, and as it may hereafter be examined when this matter is 
again before the chancellor. 

3. The other accounts exhibited with the answer, under 
the circumstances of the case, were not evidence of a stated 
account against all the complainants, and consequently could 
not be the basis upon which to state the account in the mas- 
ter’s office. It is true, if the complainants, Thomas A. Pow- 
ell, and Lee, and Mrs. Keener, were the sole parties, the ac- 
count stated to them, or rather to Powell and Mrs. Keener, 
in 1838, which it seems from the testimony of Mr. Cook, was 
retained for nearly a year, without calling it in question, 
would bind them, at least so far, so as to cast on them the 
burthen to surcharge and falsify it; yet as to the other com- 
plainants, no attempt was made to connect them with the 
“transaction, or to show the account was procured and stated 

with their consent. ‘The same remarks will apply to the 
presumptions which might legitimately arise from the exam- 
ination, and implied admission of the vouchers submitted for 
their inspection in 1839, as asserted by the answer, and prov- 
ed by Mr. Cook. [Langdon v. Roane, 6 Ala. Rep. 518.] 
The direction to the master to consider this general account, 
and the vouchers, as prima facie correct, was to some extent 
erroneous, and their proper influence on the account before 
the master, will be hereafter adverted to. 
4. The deposition of Mrs. Keener was properly suppressed, 
‘as she isclearly an incompetent witness, to increase or estab- 
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lish by her testimony, the quantity of interest assigned by 
her to the complainants. She is the assignor of an interest, 
and if competent to establish it, there is no case in which a 
party might not establish his own demand, under pretence of 
assignment to another. We apprehend no case can be found 
where a witness has been allowed to first assign a disputed 
chose in action, and afterwards to establish its value by his 
own oath. ‘The principles settled in Mason v. Maury, 8 Por- 
ter, 211, and Chapman v. Pruitt, Ala. Rep. , are direct 
authorities on this point of the case. But although her in- 
competency as a witness is clear, there is no valid objection 
to giving effect to the aseignment, when the interest is suffi- 
ciently established by other proof. It is true, at law the in- 
terest in a chose in action cannot be so assigned as to enable 
the assignee to sue in his own name, yet a different rule ob- 
tains inequity ; there he islooked upon as the true owner, 
and as such, ina proper case for equity jurisdiction, is entitled 
to sue. 

5. As the decree will be reversed, in consequence of the 
erroneous directions to the master, in relation to the allowance 
of the accouts and vouchers exhibited with the answers, as 
evidence for the defendant, it becomes proper to state the 
principles upon which the account should be stated by him 
hereafter. 

By reference to the several clauses of the will, it will be 
perceived no property whatever is left to the children of the 
testator, to come to their possession previous to the time when 
they severally should come to the age of freedom, or should 
marry, or until their mother should marry again, or die. 
The whole of the personal and real estate, until the death or 
marriage of the widow, was loaned to her, without further 
reservation than to allow each child, as it married or came to 
the age of freedom, to have two of the slaves thus loaned. 
The property of the estate which the executor was permitted 
to sell under the will, consisted chiefly of two slaves, and in 
point of fact, one of these was not sold until the marriage of 
the widow, in 1832. The presumption is therefore irresisti- 
ble, that the testator expected his widow to maintain herself 
and children by the use of the slaves, land and stock, loaned 
to her under these circumstances. She was entitled to the 
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immediate use of the entire estate, except the two slaves, 
and such other effects as were not included in the loan, and 
as aconsequence the proceeds of the labor of the slaves, upon 
the land, was as much belonging to her as any property held 
absolutely. It is true, the executor seems to have managed 
the farm in that character, but every thing was in the posses- 
sion and use of the widow, but with reference to all his acts 
in this connection, he must be considered as her agent, and 
accountable to her only for the proceeds of the crops, which 
indeed formed no part of the assets of the estate, and which 
do not pass to the complainants by the transfer executed by 
Mrs. Keener at a subsequent day. 

6. The assets of the estate derived from the sale of the 
slave Tom, and other matters sold soon after the testator’s 
death, as well as from all other sources, made the fund from 
which the debts of the estate were to be paid, and the resi- 
due, if there was any, asa part of the estate which, under the 
will, became subject to distribution after the marriage of the 
widow with Mr. Keener, in 1832. With respect to those as- 
sets, there can be no question of the right of the complain- 
ants to have an account. The next subject matter of the ac- 
count is the sale of the property made in 1832. It appears 
that this sale produced something near $2000. And it is the 
disposition of the proceeds of this sale, which, in all proba- 
bility caused the whole misunderstanding, out of which this 
suit has originated. ‘This entire sum was received by the 
executor in notes, and it is quite likely the expenses of the 
family, with the education of the children, had exceeded the 
sums received for the sale of the produce of the farm, by 
something near the distributive share of Mrs. Keener in the 
estate. Instead of stating the accounts and settling them in 
the ordinary way in court, the executor conferred with Mr. 
Keener, then representing the widow, and all the children, 
with regard toa settlement. According to the evidence of 
William S. Keener, it was then admitted by the executor, 
that he had $1200 in notes, which was distributable to the 
children, and Mr. Keener was satisfied nothing was coming 
to him inright of his wife. No actual settlement took place 
at that time, but this admission, so far as the interest of Mrs. 
Keener is concerned, is certainly suflicient to cast on her the 
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burthen of showing that the parties were mistaken in their 
conclusion. Afterwards, something more than $1000 of the 
notes remaining in specie, at the death of the executor was 
paid over by the defendant, his administratrix, to the succeed- 
ing representative of the testator. 

In this view of the case, as it seems to be made from the 
proofs in the cause. it is evident the account to be taken is 
somewhat complicated, and without pretending to adjust it 
finally, we think it will be proper to direct the master— 

I. To take an account of all the assets of the estate, re- 
duced to money by the executor, previous to the sales in 
1832. 

II. To add to the sum thus ascertained the amount of the 
sales in 1832, deducting therefrom the amount of the notes 
paid over to the administrator de bonis non by the defendant. 

III. To state an account of all the debts of the testator, 
paid by his executor, of all the expenses of administration, 
commissions, &c. and to deduct the amount thus ascertained 
from that produced by the assets as before indicated. «The 
balance thus ascertained will form the distributable fund 
which is to be divided into five parts. 

IV. Another account will then be stated between the exe- 
cutor, as the agent of the widow, in which he will be charg- 
ed with the proceeds of the cotton, &c. received since 1822, 
to which will be added one of the distributive shares previ- 
ously ascertained. 

V. He will then be credited with all the vouchers and 
items contained in the general account exhibited in the an- 
swer, which shall not be found proper charges against the 
estate of the testator, unless such accounts and vouchers shall 
be surcharged and falsified by the complainants representing 
Mrs. Keener. 

VI. If the balance of this account is found against Mrs. 
Keener, it must be deducted from her distributive share of 
the estate, and if there is a remainder, that will be added to 
the other four distributive shares of the complainants. If the 
sums to the debit of Mrs. Keener, exceed the sums to her cre- 
dit, no consequences will flow from this account, beyond the 
extinguishment of her distributive share. 

115 
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7. In regard to interest, our statute merely recognizes the 
general principle of equity, that an executor using the funds 
of the estate, is chargeable with interest, but in general, when 
no use is made of them, he is not so chargeable, unless guil- 
ty of fraud or laches. [Stewart v. Blaney, 2 Ridg. 204; 
Dawson v. Massey, 1 B. & B.231.] It is impossible for the 
defendant to discharge her intestate by the statutory oath, 
and as wilful negligence cannot be imputed, but must be 
shown, no interest is proper except upon the final balance. 
See case last cited. 

8. With us, the allowance of compensation to executors 
and administrators, to a reasonable extent, is warranted by 
constant practice, and it ought not to be refused, except in 
cases of wilful default or gross negligence, by which loss to 
the estate has been the consequence. Nothing of that kind 
is made to appear in this case, and therefore commissions 
were properly allowed by the master. 

We have thus ascertained the error of the decree as ren- 
dered, and the principles which we suppose should govern 
the future accounts, but in reversing the decree, although we 
give costs against the defendant in this court, we allow her 
to charge it against the estate of her intestate’s testator. 

Decree reversed and remanded. 











